THE CASE FOR MEGHAN MARKLE: COPYRIGHT INFRINGEMENT AND THE RIGHT TO PRIVACY
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Meghan Markle and Prince Harry, also known as the Duke and Duchess of Sussex, shocked the
British media when they announced in October that Meghan was suing one of Britain’s most
established tabloids, the Mail on Sunday. The suit is the couple’s attempt to rein in a media
organization whose conduct Harry sees as so egregious that he warned of history repeating itself,
drawing a comparison to his mother, Princess Diana, who died in a car accident after being
chased by paparazzi.* Meghan and Harry are without a doubt very public figures who are used to
tabloid coverage. Nevertheless, the suit will present interesting legal arguments on where the
boundaries are for media outlets in the business of reporting the most private aspects of royal
life.

While the royal family has for generations been the subject of unpleasant tabloid coverage, some
view Meghan’s treatment as a much more vicious attack.? In 2016, when Harry and Meghan’s
relationship was still relatively new in the press, Harry issued a statement characterizing the
media’s treatment of Meghan as a “wave of abuse and harassment.”® The lawsuit seems to be the
culmination of both Meghan and Harry’s frustration with the British media over what they
perceive to be negative coverage with racially charged undertones.* As a biracial and divorced
American actress, Meghan is not a traditional addition to the British royal family. However,
Meghan’s lawsuit focuses on only one incident. Meghan has accused the Mail on Sunday of
copyright infringement and misuse of private information after the outlet published excerpts
from a private letter she wrote to her father in February. The arguments raised by Meghan’s legal
team are risky, innovative, and complex.

Meghan’s lawsuit rests on well-established British copyright law, which protects original literary
works—including letters. The law states that the contents of a private letter belong to the author,
not the letter’s recipient.®> As the letter’s author, and therefore owner of its copyright, Meghan
controls the reproduction of the letter, and any publishing of the letter requires her consent.®
However, there are exceptions to copyright protections where the permission of the author is not
necessary. These exceptions include where the use of the copyrighted material is for the purpose
of criticism, quotation, or review.’ Each exception has requirements which must be met in order
to avoid copyright infringement. The Mail on Sunday is likely to argue is that the letter was a fair
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use exception.® When courts determine fair use, they take into consideration whether the letter
was already public or had been kept confidential.® Courts are unlikely to be swayed in favor of
fair use for a letter that was confidential unless a legitimate and continuing public interest can be
demonstrated.'® And just because something is of interest to the public, does not mean the public
has a need to know.!! Proving that the letter was a fair use will be an uphill battle for the Mail on
Sunday during the ensuing legal battle.

Additionally, Meghan is arguing that the Mail on Sunday’s publication of the letter infringed on
her privacy. In the United Kingdom, privacy laws fall under the Data Protection Act of 2018,
which implements protections for personal information.? Under the law, personal information
cannot be published without permission.*® The Mail on Sunday could argue that a breach of the
Data Protection Act is permissible when it is necessary for the public interest.** However, the
public interest exception requires a higher level of justification in order to support the breach of
Meghan’s individual rights.®

The case appears to be one for the history books. Royals have sued the press before, but this suit
will likely be a “legal landmark for the line it seeks to draw in the sand between the modern
monarchy and the media.”*® Most legal and media experts predict this action is an attempt to rein
in the “unrestrained practices of the rowdiest” outlets.!” However, using the lawsuit as a
“statement” may not lead to the desired result as there is always the chance that the tabloids will
retaliate with more undesirable news coverage.

Furthermore, it leaves open the compelling question of what the role and responsibility of media
outlets should be. Should the press have a responsibility to be fair, kind, sympathetic, sensitive to
racial stereotyping and sexism? Does the public expect and want this from the media? Afterall,
behind the veneer of being the Duchess of Sussex, there is a real person who desires—and quite
frankly deserves—a level of privacy closer to what ordinary citizens enjoy. In comparing
Meghan to his mother, Harry stated, “I’ve seen what happens when someone | love is
commoditized to the point that they are no longer treated or seen as a real person. | lost my
mother and now | watch my wife falling victim to the same powerful forces.”*® Meghan deserves
compassion, but the media’s continued stance seems to separate what members of the royal
family deserve and what the media believes the royals are entitled to. However unjust, the media
is a for-profit industry and, at the end of the day, all that matters is the bottom line. If people
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continue to buy papers and visit webpages to view the stories, media organizations will continue
producing them. In this respect, even if Meghan is successful in her lawsuit, it is unlikely the
media will change its behavior. The industry has lost legal battles with the royals before and it
has not deterred their behavior.'® Whatever the outcome, hopefully Meghan and Harry will get
some media outlets and the public to crossover to their side. Only time will tell.
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