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Women are currently the fastest-growing segment of America’s prison population. 
The number of incarcerated women in the United States has increased by 750% 
since 1980,1 and there are currently over 200,000 women in American prisons and 
jails.2 While recent criminal justice reform efforts have reduced the overall prison 
population, the number of incarcerated women has remained steady as almost all 
of the affected prisoners have been men.3 The growing gender divide illustrates that 
more focus is needed to address the distinct ways that incarceration impacts women. 

Incarcerated women face unique issues behind bars—almost two-thirds are mothers 
and the majority are survivors of trauma or abuse.4 Unfortunately, our current 
prison and jail systems inadequately provide for these unique circumstances. As 
Holly Harris, the director of the Justice Action Network, a bi-partisan criminal 
justice advocacy group, explains, “Women are entering prisons that are 
programmed for men even though their needs are entirely different.5 In recent 
years, legislation attempting to address these concerns has achieved mixed success 
at the federal and state level. 

I. Federal Reforms: An Overview of The Dignity Act

In 2017, Senator Cory Booker (D-NJ) attempted the most significant federal reform 
effort on this issue. Along with Senator Elizabeth Warren (D-MA), Senator Dick 
Durbin (D-IL), and now Vice President-elect Kamala Harris, he introduced The 
Dignity for Incarcerated Women Act (“the Dignity Act”).6 The legislation detailed 
a number of common-sense provisions designed to improve the treatment and 
protect the dignity of incarcerated women in federal prisons. The bill prioritizes 
addressing the needs of incarcerated primary caretaker parents, the unique medical 
needs of incarcerated women, and incarcerated women’s unique vulnerability to 
violence.  

A. Primary Caretaker Parents

* © 2020, Jessica Mitten.
1 This is twice the rate of growth of male prisoners in the same timeframe. The Sentencing Project, 
Incarcerated Women and Girls (June 6, 2019), 
https://www.sentencingproject.org/publications/incarcerated-women-and-girls/.
2 In 2019 there were 231,000 women incarcerated in state and federal prisons, local jails, youth facilities, 
and immigration detention centers. Aleks Kajstura, Women’s Mass Incarceration: The Whole Pie 2019, 
PRISON POLICY INITIATIVE (Oct. 29, 2019), https://www.prisonpolicy.org/reports/pie2019women.html. 
3 Wendy Sawyer, The Gender Divide: Tracking Women’s State Prison Growth, PRISON POLICY 
INITIATIVE (Jan. 9, 2018), https://www.prisonpolicy.org/reports/women_overtime.html.
4 Samantha Cooney, Jails Weren’t Built for Women. Inmate Advocates Say That’s a Big Problem, TIME 
(July 19, 2017), https://time.com/4864958/incarcerated-women-prison-inmates/.
5 Id. See also Just. Action Network, Our Mission (last accessed Nov. 16, 2020), 
https://www.justiceactionnetwork.org/mission.
6 Dignity for Incarcerated Women Act of 2017, S. 1524, 115th Cong. (2017). The bill failed. Senator 
Booker re-introduced the bill in 2019 and it is still pending. See infra Part II.



First, the Dignity Act aims to foster incarcerated primary caretaker parents’ 
relationships with their children. Protections for parents in prison are especially 
important to incarcerated women, as over 80% of women jailed each year are 
mothers7 and more than 60% of incarcerated women are mothers of children under 
the age of 18.8 The bill expands visitation and substance abuse treatment for 
primary caretaker parents and requires an overnight visitation pilot program for 
primary caretaker parents and their children.9  

The Dignity Act also requires that primary caretaker parents are placed as close to 
their children as possible.10 Placement is essential to the effective implementation 
of the above provisions as expanded visitation will be moot if children cannot travel 
to the facility. Unfortunately, the effect of the placement provision is limited by 
existing infrastructure, as there are few federal facilities that house women.11 Only 
29 federal correctional institutions house female prisoners, and 34 states do not 
have a single one.12 The dearth of federal facilities for women creates a substantial 
risk that an incarcerated mother will be housed extremely far from her children 
despite the placement requirement.  

B. Unique Medical Needs  

Second, the Dignity Act addresses many of the unique medical needs facing 
incarcerated women, particularly pregnant women. Almost 150,000 pregnant 
women are jailed annually,13 nearly 4% of women recently admitted to state and 
federal prisons are pregnant, and hundreds of women give birth in prison each 
year.14 The bill prohibits practices such as placing pregnant and postpartum women 
in segregated housing units and shackling women while giving birth.15 Shackling 
women during labor is especially dangerous as it can cause severe pain and injury, 
and it obstructs emergency medical care.16 Moreover, restraint during labor is 
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generally unnecessary. It is common sense that laboring women are generally 
unable to flee or harm others.17  

The bill also guarantees access to gynecological care and free menstrual products, 
including tampons and pads.18 Currently, many correctional facilities either do not 
provide women with menstrual products or provide insufficient products.19 This is 
an especially heavy burden on prisoners who have limited or no outside financial 
support. The average prison job only pays between $0.14 and $1.41 per hour,20 and 
a single box of tampons can cost six to seven dollars.21 Women who are unable to 
pay the extra cost are forced to go without or create makeshift products,22 which 
can cause health problems.23 

C. Unique Vulnerability to Violence   

Another goal of the Dignity Act is to reduce violence in prisons, especially against 
incarcerated women by prison staff. The Dignity Act broadly prohibits male 
correctional officers24 from strip searching female prisoners and entering female 
restrooms.25 Reducing the number of situations where male officers are alone with 
female prisoners is vital to reducing the occurrence of sexual abuse as American 
prisons have a history of staff-on-prisoner abuse. Although documenting the full 
extent of sexual abuse in prisons is essentially impossible, isolated investigations 
into individual facilities have repeatedly found widespread and pervasive sexual 
abuse in female prisons, sometimes to the point of violating the Eighth 
Amendment’s prohibition on cruel and unusual punishment.26  
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Protecting incarcerated women from physical and sexual violence is especially 
important because most incarcerated women are already survivors of abuse. A 
staggering 86% of women in jail have experienced sexual violence,27 and between 
77% and 98% of incarcerated women have been exposed to interpersonal 
violence.28 The importance of actively protecting incarcerated women from sexual 
violence is compounded by findings that nearly two-thirds of sexual assault 
survivors are revictimized in their lifetime.29  

II. The Current Status of The Dignity Act  

In 2017, the Senate Judiciary Committee never held a vote on the bill. However, 
the next year, Congress passed the landmark bi-partisan criminal justice reform 
legislation the First Step Act, which absorbed three of the Dignity Act’s provisions. 
Specifically, the First Step Act prohibited shackling pregnant, laboring, and 
postpartum women,30 and mandated that female prisoners have access to free 
menstrual products.31 It also included a place of imprisonment provision similar to 
the Dignity Act, requiring placement of all federal prisoners within 500 miles of 
their primary residence to the extent practicable.32  

Unfortunately, the First Step Act’s placement provision is weaker than the 
provision in the Dignity Act. First, the law prioritized prisoners’ primary residence 
rather than the location of their children, which is likely to be different if their 
primary caretaker is now incarcerated. Second, the law placed less emphasis on 
minimizing distance, and instead, designated 500 miles as an acceptable distance. 
The First Step Act also included other factors that officials may consider in 
housing,33 thereby creating a straightforward guide for prison officials to easily 
deny placement requests. 

Senator Booker re-introduced the Dignity Act in 2019.34  The language of the bill 
remained largely the same, although without the provisions included in the First 
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Step Act. Unfortunately, the bill has not progressed any further than the 2017 bill,35 
and is unlikely to fare better by the end of the year. 

III. Next Steps: Federal & State Reform Efforts 

A. The Future of The Dignity Act in the Next Congress 

The future of the Dignity Act is likely dependent on which political party will lead 
the U.S. Senate in the 117th Congress.36 While two Republican-controlled Senates 
have been unwilling to take up the bill, a Democrat-controlled Senate would 
certainly be more inclined to pass The Dignity Act. Moreover, the Act may become 
a priority for the Biden Administration as Vice President-elect Kamala Harris co-
sponsored the bill in both 2017 and 2019.  

This potentially shifting political landscape could finally bring much need relief for 
currently incarcerated women. The importance of passing The Dignity Act is two-
fold. First, it would directly improve the lives of the over 16,000 women in the 
federal system by protecting them from a heightened-risk of violence, ensuring 
access to proper medical care, and fostering strong relationships with their minor 
children. Second, states and localities often look to federal policy in setting their 
own. As the President of the Vera for Justice Institute37 explains, federal action can 
“further catalyze[] state action” and “send[] a signal that [women’s prison reform] 
is a national movement.”38 

However, if the Senate remains under Republican control, more progress may be 
found at the state level. Over the past two years, #cut50, a bipartisan campaign run 
by the nonprofit Dream Corps,39 has successfully advocated for state-level 
legislation modeled after the Dignity Act all across the nation.40 As of this writing, 
eleven states have passed a version of the Dignity Act,41 and four more have 
introduced legislation.42 This trend holds tremendous promise to help even more 
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women, as the vast majority of incarcerated women are held in state prison and 
jails.43  

B. Advancing Reforms Beyond The Dignity Act 

While the Dignity Act is a promising and significant first step, it will not solve all 
the challenges facing incarcerated women. In addition to the aforementioned 
criticisms of the bill’s existing provisions, the Dignity Act is also silent on several 
key issues. For example, incarcerated women experience higher rates of serious 
mental illness than both the general population and incarcerated men,44 yet the 
Dignity Act does not guarantee adequate mental health treatment. The Act also does 
not include provisions to reduce the number of women who are incarcerated in the 
first place. Diversion is less expensive and more effective than incarceration.45 As 
most women who are arrested are arrested for low-level, non-violent offenses, 
many incarcerated women would be good candidates for diversion.46 Finally, the 
bill does not include any provisions on reentry. Formerly incarcerated women have 
higher rates of unemployment and homelessness than formerly incarcerated men.47 
As poverty is the highest predictor of recidivism,48 reentry programs are essential 
for keeping women out of prison. Advocates and policymakers should continue to 
advance bold ideas and pursue additional legislation to ensure the humane and just 
treatment of incarcerated women.  
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