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The recent trend of amending hate crime laws to include gender presents a new
opportunity for prosecutors to bring additional charges against offenders who
commit violence against women. Hate crimes are crimes motivated in part or whole
by the offender’s bias against a protected trait,' but which traits are protected differs
by jurisdiction. The most commonly protected traits are race, religion, and
ethnicity, but there has been a growing movement in the past few decades to expand
the definition of protected traits to include characteristics such as gender,? sexual
orientation, and disability.? The federal government’s definition of hate crime first
included gender as a motivation in 2009.* Thirty-five states currently include
gender in their hate crime laws°—an increase from only ten in 1990.°

Despite the trend of including gender in the official definition, gender motivated
hate crime laws are vastly underutilized in practice, and violence against women is
rarely considered a hate crime by law enforcement and prosecutors. Hate crimes
are unique because a hate crime is not a single offense with particular elements.
Instead, a hate crime is a separate offense such as murder or assault that is motivated
by bias. As such, use of hate crime laws depends on conceptions of bias and
motivation by decision-makers—Ilaw enforcement and prosecutors. These decision-
makers are much less likely than survivors to view violence against women as a
hate crime. For example, in 2019, only eighty hate crimes motivated by gender were
reported to the FBI by local law enforcement agencies, or a mere 1% of the total
hate crimes reported.” This is wildly out of proportion with the number of hate
crimes against women reported by victims. Between 2013 and 2017, victims
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reported as part of the Bureau of Justice Statistics’ National Crime Victimization
Survey (NCVS)?® that 27.2% of hate crimes were motivated by gender.’

So, why is the recognition of gender-based hate crimes by law enforcement so rare?
One explanation is that women are more likely to be victims of certain types of
crime that law enforcement does not immediately recognize as hate crimes, even
when those crimes are motivated by hatred of the female sex. For example, female
victims of crimes like murder and rape are likely to have a personal relationship
with the offender. Nearly half of all female murder victims are killed by a current
or former male intimate partner.'® 80-90% of rape victims are female,'' and the
vast majority of rape is perpetrated by someone the victim knows.!? Law
enforcement and prosecutors tend to view violence against women committed by
someone known to them as primarily personal rather than motivated by bias.'? This
perception is not necessarily accurate. Because hate crimes may be motivated in
whole or in part by bias, a personal connection does not preclude a hate crime.
Additionally, it is easy to conceive of a hate crime where the victim and offender
have a preexisting relationship in other circumstances. For example, an assault by
a white man on his Black neighbor because he is Black is still clearly a hate crime
despite the relationship.'* Regardless of law enforcement’s conceptions about
personal relationships between victims and offenders, they are entirely consistent
with the definition of a hate crime.

Rape in particular—a crime mostly committed against women—is exceedingly
unlikely to be reported as a hate crime by law enforcement. In 2019, although more
than 8,000 hate crimes were reported to the FBI, only thirty were rape.'®> One study
investigating prosecutorial perspectives on gender-based hate crimes found that
some prosecutors believed rape was motivated by power and control, and therefore
inconsistent with a motivation of bias.!® This conception is too rigid, as the
motivations behind rape are complicated and widely debated. Some feminist
scholars instead argue that rape is inherently gendered. Catherine MacKinnon, for
example, argues that women are targeted for crimes like rape “because they are
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women: not individually or at random, but on the basis of sex.”!” With this
understanding it becomes easier to see that rape is perfectly consistent with the
definition of hate crime.

Many incidents of violence against women are also consistent with the rationales
for hate crime laws. According to the Department of Justice, hate crimes are distinct
from other types of crimes not only in their motivation but in their effect, because
victims include not only the direct target but others like them and communities as
a whole.!® Violence against women has adverse effects on the community at large,
as recognized by groups such as the U.S. Department of Health and Human
Services!” and the World Health Organization.?° Violence against women also
victimizes all women in the community. Despite generally being less likely than
men to be a victim of crime, women are more afraid of crime than men.?' Carole
Sheffield’s theory of sexual terrorism explains that the cause of this difference is
the ever-present fear women have of sexual assault in particular.?? This theory
argues that the widespread occurrences of sexual assault send a clear message to
women that they are all potential victims.?® Sexual assault against one woman
victimizes all women in the community.

In most jurisdictions, gender-motivated hate crime laws are already on the
books?*—the trouble is enforcement. Scholars Beverly A. McPhail and Diana M.
DiNitto make a number of recommendations to increase the use of hate crime laws
in prosecuting violence against women focusing on education and training of
prosecutors.? They also argue that hate crime laws are currently more symbolic
than effective, and resources are better spent increasing use of existing laws rather
than advocating for the passage of new ones.?°

Increased use of hate crime laws alone, however, will not solve the epidemic of
violence against women. For example, it will not increase the number of cases
brought by prosecutors in the first place, which is a major problem, particularly in
cases of sexual assault.”’” Nevertheless, the use of hate crime laws in cases of
violence against women does have several benefits. Many hate crime laws carry
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penalty enhancements, which allow for longer sentences.?® There is also a symbolic
significance—treating violence against women as a hate crime forces the public to
confront its attitudes towards women and redefines violence against women as
political rather than private, shifting the focus and blame to the offender.?” More
prosecutors and law enforcement should recognize these benefits and take
advantage of existing laws to fight violence against women.
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