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Abortion exceptionalism is the trend of singling out abortion care for special
treatment through government policy.! One example of this phenomenon is the
Food and Drug Administration’s (FDA) excessive regulation of access to
mifepristone, a prescription drug used for medication abortion care during the first
ten weeks of pregnancy. Historically, the FDA has required that mifepristone is
“only available to be dispensed in healthcare settings . . . by or under the supervision
of a certified prescriber.”? Although the FDA recently paused this restriction due to
COVID-19 pandemic related health risks, the policy remains an example of blatant
abortion exceptionalism: “Of the over 20,000 FDA-approved drugs, mifepristone
is the only one that the FDA requires to be picked up in person for patients to take
at home.”*

Months before the FDA lifted the mifepristone restrictions, a Maryland district
court attempted to ameliorate public health concerns about access to abortion care
for the duration of the pandemic by issuing a nationwide preliminary injunction,
enjoining the FDA’s in-person dispensing and signature requirements that force
patients to go to a hospital, clinic, or medical office to pick up mifepristone.®
Unfortunately, this evidence-based intervention was short-lived. In January 2021,
the Supreme Court stayed the district court’s injunction in Food and Drug
Administration, et al. v. American College of Obstetricians and Gynecologists, et
al.® As this piece will show, permanently eliminating these burdensome regulations
is not only necessary in the short-term to bolster public health during a pandemic,
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but also to protect the long-term health and safety of individuals seeking abortion
care by beginning the reversal of policies that perpetuate abortion exceptionalism.

I. Telemedicine Abortion Care as a Public Health Intervention

Telemedicine medication abortion care was absolutely necessary to address gaps in
access prior to the pandemic, but it has become a lifeline during a historic, public-
health crisis. Abortion care in the United States has historically been a “clinic-based
service,” which has resulted in large gaps in access, particularly in “medical
deserts,” where health centers providing abortion care are unreasonably far away
from potential patients.” An estimated 11.3 million women of reproductive age
currently live more than a one-hour driving distance away from the nearest abortion
facility.® As burdensome state laws continue to force more abortion clinics to close
and healthcare facilities to discontinue abortion-care services, the threat to safe,
accessible abortion care during early pregnancy is increasingly dire.® Medication
abortion care is even more important during a deadly pandemic. COVID-19 has
increased the risk of in-person visits to hospitals and other medical facilities—a fact
that motivated the FDA to relax similar restrictions for the distribution of other
drugs and laboratory testing, 1° and eventually led to the FDA’s use of enforcement
discretion to temporarily make mifepristone available through telemedicine and
mail.'! In the middle of these public-health crises, the Supreme Court’s continued
politicization of abortion care over the wellbeing of patients and population health
was disappointing and dangerous.

As a telemedicine alternative to in-clinic abortion services, mifepristone offers the
dual benefit of low-risk care and increased access to populations residing in medical
deserts. Medical research has proven that mifepristone is safe and effective for
patients who choose to receive medication abortion care.*? In fact, medication
abortion care has a lower risk of health complications during the first trimester than
in-clinic surgical abortion care, which is already known to be a safe procedure.*® In
comparison to carrying pregnancies to term, patients who cannot access timely
abortion care are fourteen times more likely to die from childbirth than from
medication abortion.!* Telemedicine also increases access to medication abortion,
particularly for patients who may live more than fifty miles from the nearest
surgical-abortion site.'®> Telemedicine medication abortion care has proven to be
just as safe and effective as an in-person physician consultation.'® As a testament
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to the safety (and convenience) of the procedure, telemedicine medication abortion
care is widely used by the United States military, where circumstances may
necessitate increased flexibility and access, with widespread satisfaction.'” Given
these evidence-based benefits, federal policymakers should increase access to
medication abortion care, not continue to uphold a burdensome and medically-
unnecessary regulatory scheme that preferences in-person dispensing requirements.

[1. An Unduly Burdensome Regulatory Scheme

Although dispensing restrictions have been temporarily lifted during the COVID-
19 pandemic, mifepristone continues to be overregulated by FDA, which makes it
unnecessarily difficult to access a safe and effective product for abortion care.
Mifepristone is subject to a Risk Evaluation and Mitigation Strategy (REMS),
which limits the drug’s availability in commercial pharmacies and requires
signature upon dispensation.*® Proponents of the REMS classification would argue
that the additional measures guard against poor health outcomes and provide
patients with “an appropriate pause” to consider their decision.*® However, medical
research and the consensus among physicians, see supra Part I, suggest medication
abortion care is safe and effective, and that the time-sensitive provision of care
requested by a patient should not be subject to additional barriers and waiting
periods based on the government’s exceptional treatment of an abortion-inducing
drug.

The Maryland district court correctly applied the embattled undue burden test—
itself a manifestation of abortion exceptionalism—to find that the REMS regulatory
scheme of mifepristone posed an undue burden to abortion access during the
pandemic.?® The Supreme Court granted a stay of the lower court’s injunction,
pending disposition of the appeal filed in the Fourth Circuit.?® The stay of the
district court’s injunction, however, amounts to “extraordinary relief,” which
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cannot be granted unless the stay applicant demonstrates both an erroneous
judgement on the merits and irreparable injury if the judgment is not stayed pending
appeal.?? Chief Justice Roberts issued a concurring opinion, arguing for judicial
deference to politically accountable bodies with the “expertise to assess public
health,”?® with no mention of undue burden test and the courts’ duty to apply it to
determine whether abortion restrictions violate the Constitution.?* In other
instances where governing bodies have issued public health restrictions related to
the pandemic, however, the Supreme Court has not deferred to executive and
legislative authorities with “expertise to assess public health,” particularly when
safeguarding against violations of the Constitution, such as the free exercise of
religion.?® In these cases, Chief Justice Roberts similarly opined on the importance
of judicial deference to politically accountable officials, but he also stated that the
Constitution “entrusts the protection of the people’s rights to the Judiciary—not
despite judges being shielded by life tenure . . . but because they are. Deference,
though broad, has its limits.”26 It appears the limits of deference extend only to
some constitutionally-protected rights, like free exercise of religion, but not to
others, such as access to abortion care without undue burden.

The Supreme Court’s erroneous decision is even more disconcerting given the scant
record it relied upon for its reasoning. Not only did the FDA fail to provide any
specific explanation of irreparable harm in this case, but it also failed to submit “a
single declaration . . . explaining why the Government believes women must
continue to pick up mifepristone in person, even though it has exempted many other
drugs from such a requirement given the health risks of COVID-19.7?7 In a blatant
display of abortion exceptionalism, the Supreme Court added to the long legacy of
government agencies and judicial bodies examining access to abortion care as a
political and moral issue rather than a medical and public health one.

I11. Deregulation in the Abortion Care Context

The combination of public-health crises and evidence-based recommendations
point to one obvious solution: deregulation. The FDA should immediately and
permanently rescind restrictions on mifepristone and allow for telemedicine
counseling and mail dispensation of medication abortion care well-beyond the
pandemic. As a first step towards making these public health and safety measures
a reality, Acting FDA Commissioner Janet Woodcock, who has already prioritized

22 1d. at 579 (Sotomayor, J., dissenting).

2 1d. (Roberts, C. J., concurring).

24 See Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 877-78 (1992)
(articulating the “undue burden” standard for regulations with “the purpose or effect of placing a
substantial obstacle in the path of a woman seeking an abortion” as an unconstitutional infringement on
the fundamental right of privacy).

% See Roman Catholic Diocese of Brooklyn, N.Y. v. Andrew M. Cuomo, Governor of N.Y., 141 S. Ct.
63, 67-68 (finding that pandemic restrictions on religious services in New York violated the First
Amendment’s protection of the free exercise of religions); South Bay United Pentecostal Church et al.,
v. Gavin Newsom, Governor of California, et al., 141 S. Ct. 716, 716 (2021) (granting injunctive relief
for challengers to California’s prohibition on indoor worship services).

% South Bay United Pentecostal Church et al., 141 S. Ct. at 717 (Roberts, C.J., concurring).

27 Am. Coll. of Obstetrics & Gynecologists, 141 S. Ct. at 584 (Sotomayor, J., dissenting).



the deconstruction of abortion exceptionalism through mifepristone’s temporary
deregulation, should make these dispensing changes permanent.?® Mifepristone’s
REMS classification outside of this public health emergency remains intact as a
harmful and unnecessary regulation. Although regulations can be an important tool
for policy implementation, they can also be dangerous in the healthcare context if
not grounded in medical research, evidence-based recommendations, and public-
health objectives. In the case of telemedicine abortion care, abortion exceptionalism
has unmoored the regulatory scheme from any semblance of patient-centered,
evidence-based policy.

From the unsubstantiated REMS classification to the undue burden standard’s
application to routine public-health measures, abortion exceptionalism has resulted
in unwieldy and overreaching regulations at the expense of patient care. The
hypocrisy of conservative legal theorists and political actors is that they are
unequivocally in favor of deregulation and limiting the size of government, except
when it comes to interfering with reproductive health care. The Biden-Harris
administration has an opportunity to reform abortion-care regulation by using
medical research and public-health reasoning to lift restrictions permanently and to
create the long-term impact of increased access to care. This opportunity must not
be wasted.
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