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Introduction

The mass incarceration of women has increased by more than 700 percent in the
last several decades.! That is more than double the already staggering rate of
incarceration for men during the same time period.? This important trend is often
obscured by discussions that focus more broadly on movement in the “total”
prison population, which is predominately male.® So, despite the unmitigated
surge in women'’s incarceration most recent reforms have primarily only reduced
men’s population sizes.* In concrete numbers, while both populations reached a
peak nationally in 2009, in the following six years the number of incarcerated
“men in state prisons fell more than 5% ... while the number of women in state
prisons fell only a fraction of a percent (.29%).”> In fact, according to the non-
partisan Prison Policy Initiative, in “35 states, women’s population numbers have
fared far worse than mens, and in a few extraordinary states, women’s prison
populations have even grown enough to counteract reductions in the men’s
population.”®

More troubling still, women are being increasingly slapped with extreme
sentences. Life without possibility of parole (LWOP) is a sentence given in which
the convicted individual will remain in prison for the entirety of their natural life,
and they will not have potential access to a conditional release before they die.” In
states that have abolished the death penalty, this is the most extreme sentence that
can be imposed.® This outrageous sentence of death in prison is supposedly
reserved for, as prosecutors often quip, “the worst of the worst.” However,
between 2008 to 2020, the “number of women serving sentences of life without
possibility of parole soared [by] 43%,” which is greatly disproportionate to the
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“overall 2% increase in women imprisoned for violent crime” during that same
period.’ Like with total prison populations, the population of women serving life
without parole has increased substantially and much faster than men serving the
same sentence. '

The leading reasons women find themselves sentenced to die in prison differ
greatly from the reasons men wind up in the same position. Recent research
suggests that gender-based stigmas and patriarchal views of femininity greatly
affect women’s court outcomes for the worse.!! Critically, there has also been an
increase in mandatory minimum laws that “require equally harsh punishments
whether an offender is a major or minor participant in the crime.”'?> Women who
end up sentenced under these mandatory minimum laws are quite often victims of
abuse and coercion who were only minor participants in the underlying crime. '
Ultimately, these mandatory minimum laws often end up harshly punishing abuse
victims who never intended to commit a crime. At worst, these mandatory
minimums—Iike felony murder—result in women being sentenced to die in
prison when they never even pulled a trigger.

L Gender-Based Stigmas and Patriarchal Views of Femininity
a. Malev. Female criminality

Societal perceptions of female criminality, compared to that of men, tend to
negatively skew court outcomes for women defendants. In 1987, the Department
of Justice Office of Justice Programs conducted a study on the gendered
differences in the sentencing of felony offenders.'* The study found that “[w]hile
the percentage of males incarcerated [across the eight major offense categories]
always exceeded that of women, women were more likely to be sentenced to jail
for robbery and assault than were men.”!® This data suggests that “women may be
sanctioned more harshly when their behavior violates sex-role stereotypes.”!® Dr.
Brian O’Neill, Professor of Criminal Justice, elaborates that there is almost a level
of tolerance for male violent behavior that is not also extended to females accused
of similar crimes.!” Because female violence is so rare, those offenders are seen
as less worthy of a second chance.'® Simply put, for women, committing a
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crime—especially a violent crime—is seen as a violation of their innate feminine
19
nature.

b. Women are often victims of abuse, and that trauma tends to
contribute to their criminality

The circumstances surrounding female criminality are often coated in trauma and
victimization. The Bureau of Justice Statistics reports that 57% of women
incarcerated under state jurisdiction reported experiencing either sexual or
physical abuse prior to their incarceration.?’ Another example of the sheer volume
of traumatized incarcerated women comes from a study of North Carolina prisons
that found that almost two-thirds of their sample of female offenders had
experienced childhood physical or sexual abuse and more than twenty-five
percent had been sexually abused in the year prior to incarceration.?! Regarding
women serving life sentences specifically, the Sentencing Project found that
“[w]omen serving life sentences report [similarly] high levels of psychiatric
disorders, histories of physical and sexual violence, and previous suicide
attempts.”?? In fact, it has been estimated that “more than one third of women
serving life sentences have attempted suicide.”?

Despite what is known about the deep links between trauma and crime, under
federal sentencing guidelines, factfinders are generally not supposed to consider
victimization as relevant to sentencing.?* Moreover, in the limited situations in
which a look at extenuating life circumstances is permitted, it is only allowed for
non-violent crimes.? So, though we know that “people who are victims of crime
are at greater risk of engaging in activities that place them at risk of incarceration
later,”% we still fail to account for past victimization at sentencing. In this way,
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the purportedly gender-neutral sentencing guidelines can place female defendants
at an extreme legal disadvantage.?’

c. Violence as a response to intimate partner victimization

It is not uncommon for women to commit an act of violence in response to
violence perpetrated by an intimate partner.?® This phenomenon is in line with the
psychological effects we know abuse and violence can have on a person— “[w]e
know, for instance, that almost all who commit violence have first experienced
it.”? In a recent report from the Sentencing Project, interview data collected from
99 women serving life sentences revealed that 17% had been convicted of killing
their intimate partner.’* When examining those convicted of killing their intimate
partner specifically, a seminal study of 42 survivors of intimate partner violence
(IPV) in the California prison system found that, of the 42 women, “all but two
had received life sentences: six were sentenced to life without parole, and the
remaining 34 received life sentences with minimums that ranged from seven to
fifteen years, but at the time of the study all these women had already served
twenty-five years.”3! So, though not all women serving life sentences are
sentenced as such for killing an intimate partner, a substantial portion of women
convicted of killing their intimate partner are given a life sentence. A life
sentence, though, seems hardly appropriate given the extenuating circumstances
of the abuse these women suffered. At the very least, immediate changes to
sentencing guidelines that not only allow—but demand—consideration of such
factors and life experiences is in order.

1I. Mandatory Minimums and Felony Murder

Another way in which allegedly gender-neutral sentencing policies
disproportionately impact women is mandatory minimums that do not distinguish
between being a major or minor participant in a crime. Women often find
themselves as minor participants in a crime, like acting as a getaway driver or a
lookout, or cleaning up in the aftermath.®? This is especially true for women who
are also survivors of intimate partner violence, as these women can be coerced
and manipulated into participation.*® Because of this forced involvement in crime
by romantic partners, women “are also often disproportionately punished where
laws require identical punishments for all defendants regardless of their role in the
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crime.”** In this way, felony murder, specifically, is a mandatory sentencing
regime that ends up throwing the book at women. 3>

Felony murder laws are applicable in situations where a death occurs during the
commission of some other felony where the law specifies that all people involved
in the underlying felony can be convicted of homicide regardless of their role in
the crime and regardless of intent on their part.*® In most states, felony murder is
categorized as first-degree murder which can result in sentences ranging from
several years in prison to a life sentence.’” In about half of these states with a
felony murder statute, felony murder is considered a capital offense which means
a defendant convicted under the law may be sentenced to death.® Many states
allow charges of felony murder to proceed if a third party, not any of the
defendants, was responsible for the death.>® A study of the 198 people serving
time for felony murder in Illinois found that at least 38 were charged in a case
where a third party was the trigger man.*’ Further, in those 38 cases, a police
officer was a shooter in more than half.*! In this way, the felony murder rule
“often provides cover for police officers who use deadly force when it is not
justified and enables those officers to avoid being disciplined for violating their
own guidelines.”*? Regarding women specifically, that same Illinois study found
that one-quarter of the people serving time for felony murder were women,
“compared with 5% of women incarcerated on murder charges in Illinois
overall.”* It is hard to think of a more ridiculous scenario than imprisoning a
women for the remainder of her life for playing a minor role in a crime where she
was possibly coerced by an abusive partner and where, perhaps, a police officer
killed someone on the scene, but that is not only a possibility but is a reality under
our sentencing scheme in the United States. Though this is an extreme example, it
serves to highlight the asinine way this country allocates “justice.”

As mentioned, life sentences are not mandatory in most instances of felony
murder charges, but LWOP is a common sentence for women convicted under
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this rule.** For example, the Sentencing Project reports that in Michigan, 57 of the
203 women currently serving LWOP have been convicted under the state’s felony
murder statute which requires this sentence.*> Additionally, in Pennsylvania, 40
of the 201 women serving LWOP are there on felony murder convictions.*®

Not separating punishments for major and minor participants in a crime is a
shockingly harsh sentencing requirement. Charging, for example, a getaway
driver to the same life sentence that the trigger man is sentenced to is cruel and
coated in gender bias. Abolishing the felony murder rule and similar mandatory
minimums for minor participants is one way to immediately assist in de-
carcerating women prisoners who are serving life sentences and, more broadly,
this will drastically improve trial outcomes for women defendants facing
punishment for the above-mentioned types of crimes.

111. Life sentences do not make sense

The generally touted four purposes of incarceration are: 1) deterrence; 2)
retribution; 3) incapacitation; and 4) rehabilitation.*’ First, while we know prisons
are very good at punishing, we also know that prison sentences—particularly long
prison sentences—are unlikely to actually deter future crime.*® We also know that
at a certain point incapacitation is no longer necessary for public safety because
people age out of crime.*’ Lastly, the idea that anyone would be rehabilitated
while serving a life sentence is pretty laughable—rehabilitation comes tied
together with the idea that the individual can be returned to their community,
when that return is no longer possible, neither is full rehabilitation.

a. People age out of crime

Decades of social science research demonstrates that “all but the most exceptional
criminals, even violent ones, mature out of lawbreaking before middle age,
meaning that long sentences do little to prevent crime.”° Despite this
understanding, sentences in the American criminal system have gotten longer and
longer. Between 1990 and 2015, the elderly prison population (those over age 55)
increased by 550 percent which is a total of 144,500 inmates.>' Speaking of those
serving life sentences directly, 30% of them are over 55 which is more than
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61,417 people.>? Alice Green is 91 years old and the oldest female lifer.>® In the
documentary Dying Out Loud, Dr. Marie Gottschalk discusses the greying of the
prison population and emphatically exclaims that people age out of crime.>* She
recounts a study conducted in California where almost 900 lifers were released
and the reoffending rate—people who were reincarcerated for a felony—was
about one percent.>> What America is doing at large is “keeping people in prison
who are physically unable to represent a threat to anybody.”>¢ Indeed, many
prisons have to operate assisted living facilities on account of the sheer volume of
elderly inmates.®’ In this way, death in prison is a more evocative and perhaps
better suited term to describe this sentence.

A woman serving life who was interviewed for the Dying Out Loud documentary
states that, “nothing really changes, you are just waiting to die.”*® And to what
end? If keeping our communities safe and crime free isn’t the reason behind these
extreme sentences, what is? Punishment? Echoing Marc Mauer, director of the
Sentencing Project, in his testimony before Congress: it is well past time to ask
“[h]Jow much punishment is enough?”>>’

b. The United States is one of a few democracies that will sentence
their citizens to die in prison

It is worth noting as well that the prevalence of life sentences, not to mention the
use of the death penalty, in the United States makes it an outlier among other
industrialized nations.®® For comparison, most European countries use these types
of sentences quite sparingly.®' Nine members of the European Union do not allow
for life sentences and “32 nations allow a life sentence but with a fixed term of
years after which the individual can be considered for parole,” with the terms
ranging from seven to twenty-five years.> These types of systems where
sentences can always be reevaluated allow for accountability, rehabilitation, and
dignity in a carceral system which is sorely lacking in the United States.

c. No incentive for lifers to be good prisoners
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Lastly, life without parole sentences ensure that those individuals have no
incentive to be good prisoners. We leave these people with no hope, and without
hope rehabilitation is an unlikely outcome. As Lieutenant Governor of
Pennsylvania Michael Stack explains, people with this sentence might think,
“what is the point?”’% If I’m stuck in here forever, why would I try to behave;
why would I try to rehabilitate; what is the point?®* This defeats the entire
purpose of rehabilitation.

Conclusion

Life sentences, and especially those attached with no possibility of parole, are
particularly inhumane, unforgiving, and vastly disproportionate to the underlying
crime. This is especially true when looking at the population of female lifers in
the United States. So many of these women are impacted greatly by intimate
partner violence and have been minor participants in felony crimes, yet they have
been sentenced to die in prison. The immorality of these extreme sentences needs
to be promptly and directly addressed. Ending life sentences going forward and
immediately reconsidering those currently serving life would help to dramatically
reduce incarceration rates which is not only morally necessary, but also fiscally
responsible.®® Ending the overbearing sentencing regime described in this article
is not only a criminal justice issue, but a women’s rights prerogative. For those
that care about women’s issues, sentencing reform is a mantel that must be taken
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