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l. Introduction

With the passage of the Texas Heartbeat Act (SB 8) in September 2021, the Texas
state legislature created a blueprint for other conservative state lawmakers to
curtail abortion rights and avoid judicial review.! By delegating enforcement of
abortion restrictions to private citizens, the Texas legislature has deputized its
entire population to stop abortions and punish those who conduct, aid, and abet
abortions through lawsuits.? Inspired by Texas lawmakers, the Missouri
legislature has introduced an even more restrictive piece of abortion legislation
that would extend the power to sue beyond state lines, allowing private citizens to
sue anyone who helps a Missouri resident obtain an abortion, even if the abortion
takes place in another state where abortion is legal.®

This is not the first time citizens have been tasked with depriving others of their
rights. The Fugitive Slave Act deputized the entire population to recover fugitive
enslaved people* and return them to their enslaver, even in states where slavery
was illegal.® This article will discuss the implications of legislation which calls on
private citizens to enforce laws which deprive others of their rights through a
discussion of the new wave of abortion restrictions and the Fugitive Slave Act.

Il.  Antiabortion Legislation
a. The Texas Heartbeat Act

SB 8 bans abortions after cardiac activity is detectable—which usually occurs at
six weeks—using private enforcement to make it more difficult for federal courts
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to strike the law down in violation of Roe v. Wade.® While prohibitions on
conduct are normally enforced by the government, SB 8 prohibits aiding and
abetting abortions and assigns the enforcement of the prohibition exclusively to
private parties.” By limiting enforcement to private civil actions, SB 8 lacks the
required state action to implicate the Constitution, and thus judicial review, until a
plaintiff has been injured by the legislation to establish standing.? The Supreme
Court has refused to block SB 8 on three separate occasions on procedural
grounds, signaling to other conservative states that the private enforcement
mechanism is an effective way to sidestep the constitutional requirements and
evade judicial review.®

SB 8 also works to stack the legal proceedings in favor of plaintiffs and dissuade
counsel from representing defendants.*? Plaintiffs who successfully bring a civil
suit against anyone who aids or abets an abortion are entitled to at least $10,000
plus legal fees.'* Unsuccessful plaintiffs face no penalties for unsuccessful or
frivolous suits.'? In contrast, defendants are entitled to no compensation if they
successfully defeat a lawsuit under S.B. 8. and must cover their own attorney’s
fees.'? If they lose, defendants or their counsel are responsible for the plaintiff’s
legal fees.'* This fee shifting scheme serves to dissuade lawyers from representing
defendants sued under SB 8, setting up proceedings in which the plaintiffs have
nothing to lose and everything to gain.®

The passage of SB 8 has not reduced the need for abortion care for Texas
residents, rather it has forced pregnant Texans to cross state lines for abortions.®
Before SB 8’s passage, from September 2019 to December 2019, at least 514
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Texas residents traveled out of state for abortion care.’” From September 2021 to
December 2021, after SB 8’s passage, at least 5,574 Texas residents traveled out
of state for abortion care, marking an almost 11 times increase.'® Conservative
lawmakers have seen how restricting abortion access in one state does not curtail
abortions, leading to a new type of antiabortion legislation that target abortions
that residents receive out of state.!®

b. The Proposed Missouri Law

In March 2022, a provision was introduced in the Missouri House of
Representative which would allow private citizens to sue anyone who helps a
Missouri resident obtain an abortion out-of-state.?’ This is the first attempt since
the passage of SB 8 by conservative lawmakers to target extraterritorial abortions,
utilizing the same enforcement mechanism as SB 8 to evade judicial review.?
Unlike SB 8, which allows citizens to sue anyone who aids in obtaining abortion
services within Texas’s borders, the proposed Missouri law goes a step further by
allowing citizens to sue anyone who aids a Missouri resident in obtaining abortion
services anywhere.?? This includes abortion services that are obtained outside of
Missouri’s borders in states where the service is legal.? Although the Missouri
House ultimately blocked the provision on procedural grounds, similar provisions
can be expected in a post-Roe world.?*
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i. Constitutionality of Extraterritorial State Laws

Provisions which specifically target extraterritorial abortions are likely
unconstitutional based on the right to travel, the Privileges and Immunities clause,
and the Dormant Commerce Clause.?® In Crandall v. Nevada, the Supreme Court
endorsed the constitutional right to travel when adopting the view that “we are all
citizens of the United States, and as members of the same community must have
the right to pass and repass through every part of it without interruption, as freely
as in our own states.”26 Taken with the Privileges and Immunities Clause of the
Constitution, which states that “the citizens of each state shall be entitled to the
privileges and immunities of citizens in the several states,”?’ citizens should be
entitled to local privileges and immunities, such as the ability to obtain abortion
care, when traveling to neighboring states.?®

Moreover, the Dormant Commerce Clause prevents extraterritorial commercial
interventions, which should prevent individuals from being subject to another
state’s laws when providing or assisting someone in receiving abortion care in a
state where it is legal.?® In Healy v. Beer Institute, the Court held that “the
‘Commerce Clause ... precludes the application of a state statute to commerce
that takes place wholly outside of the State’s borders whether or not the
commerce has effects within the State.””*° Thus, state laws which target
extraterritorial abortions are in violation of the Dormant Commerce Clause
because they seek to punish legal commercial activity in other states.3! Despite
these previous constitutional interpretations and holdings by the Court, they offer
little insight into how the current Supreme Court would decide a case regarding
the constitutionality of extraterritorial state laws in the abortion context.2

house-blocks-effort-to-limit-access-to-out-of-state-abortions/ (Before the provision could be
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c. Abortion Sanctuary Laws

As conservative states continue to pass sweeping restrictions to abortion access
and the Supreme Court is expected to significantly alter Roe v. Wade, Democrat-
run state governments are moving to pass legislation that prohibits legal action
against people who receive an abortion and those who aid them.® Oregon
lawmakers allocated $15 million to expand access to abortion, through measures
such as providing funding to abortion providers and abortion access hotlines, as
well as paying for expenses incurred by individuals traveling to Oregon from
states with more restrictive abortion laws.3* Washington state recently passed
legislation to prevent people from suing individuals who receive abortion care and
those who aid them, while Connecticut, New Jersey, and New York all have
similar legislation pending.® The California state legislature has introduced
multiple bills to protect and provide access to reproductive healthcare for
California citizens and anyone else who may be without access to the care they
need in their home state.

1. The Fugitive Slave Acts

The private enforcement mechanism used in the latest wave of antiabortion
legislation harkens back to the Fugitive Slave Acts.3” The 1793 Fugitive Slave
Act authorized two civil remedies available to enslavers.®® First, enslavers could
sue anyone “who shall knowingly and willingly obstruct or hinder” the enslaver
from seizing the fugitive enslaved person, or who “shall rescue, harbor, or conceal
such persons after notice that he or she was a fugitive from labor” for $500.%°
Second, the Act gave enslavers the ability to recover damages in a tort action
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from anyone who interfered with their “right of property” to the individuals they
enslaved.

In addition, the 1850 Fugitive Slave Act “commanded all good citizens...to aid
and assist in the prompt and efficient execution of [the Fugitive Slave Act],
whenever their services may be required.”** This provision, which attached a fine
of $1,000 for failing to assist, deputized the entire population to recover fugitive
enslaved individuals.*? Similar to SB 8, the 1850 Act also provided a financial
incentive to induce citizens to enforce the law.* Individuals who captured an
individual determined to be a fugitive were awarded $5.44

Similar to how the cards are stacked in favor of plaintiffs and against defendants
under the new wave of antiabortion legislation, the Fugitive Slave Act stacked the
cards in favor of the slave hunters and enslavers and against the alleged enslaved
person.* Under the 1850 Act, alleged fugitive slaves were prohibited from
testifying in their defense.*® If the alleged enslaved person’s identity could not be
proven, they were released, yet not entitled to any kind of redress.*’

a. Northern States’ Personal Liberty Laws

In response to the 1873 Fugitive Slave Act, some northern states passed laws to
provide protection and due process to fugitive enslaved people and free Black
individuals, who were also put in danger by the Fugitive Slave Act.*® These laws
encouraged the citizens to interfere with the recovery of fugitive enslaved people
and aid in their attempts to reach freedom.*® All personal liberty laws designed to
give legal process to people claimed as fugitive enslaved people were implicitly
struck down by the Supreme Court in Prigg v. Pennsylvania, when the Court held
that Pennsylvania’s Personal Liberty Law was unconstitutional because it
interfered with enslaver’s “property rights” to those they enslaved.®°

IV.  Contributing to Systemic Racism
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Although the Fugitive Slave Acts and the new wave of abortion restrictions have
similarities in their delegation of enforcement through legal vigilantism, the most
striking commonality is that both pieces of legislation have detrimental
consequences for the bodily autonomy of Black women.

a. Disparate Gender Implications of Slavery and the Fugitive Slave
Acts

Enslaved women were stripped of any sense of bodily autonomy. They were
frequently subjected to brutal sexual abuse at the hands of their enslaver.>! Sexual
violence was used to assert power over enslaved women, and also over enslaved
men.>? Enslavers used sexual violence against enslaved women to demean
enslaved men’s manhood by showing that they were unable to protect their
mothers, daughters, sisters, and wives.5® Sexual violence also served an economic
benefit for the enslaver.>* Babies born by enslaved women could be kept for the
enslaver to exploit or sold on the market.>® According to an enslaver in Virginia, a
baby borne by an enslaved women was “worth two hundred dollars...the moment
it drew breath.”® Enslavers’ wealth vastly increased with each child an enslaved
women gave birth to.

The amount of enslaved people who attempted to or successfully escaped was
sharply gendered. Only 19% of fugitive slaves advertised for in newspapers
between 1838-1860 were female.>” Although enslaved women desired freedom
just as much as enslaved men, they were often unable to attempt to escape
because they had young children.®® Leaving their children behind was not
something enslaved mothers were willing to consider, yet attempting to escape
with children in tow presented significant additional risks and challenges.>®

After the passage of the 1850 Fugitive Slave Act, fugitive slaves were no longer
free upon reaching a northern state, instead only being guaranteed freedom upon
reaching Canada.®® The increased distance to freedom made the possibility of a
successful escape further diminished for enslaved mothers in particular®The
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Fugitive Slave Act had detrimental implications for Black women, yet it is only
one of the many continuing instances of their denial of bodily autonomy.

b. Disparate Racial Implications of Abortion Legislation

Black women have long been failed by the American healthcare system and will
be particularly harmed with the passage of the new wave of abortion legislation.
The maternal mortality rate for Black individuals is 44 deaths per 100,000 live
births, compared to 17.9 deaths per 100,000 live births for white individuals.5?
Additionally, states with more restrictive abortion regulations have a 7% increase
in total maternal mortality rate.%® This illustrates the fact that states where it is the
most difficult to end a pregnancy are the same states where it is most dangerous to
continue a pregnancy. Particularly, states that require licensed physicians to
perform abortion services have a 51% higher maternal mortality rate.®* For
example, in Mississippi—one of the states with the most restrictive abortion
regulations in the country—it was nearly 188 times more dangerous for a Black
woman to give birth than it is for them to have a legal induced abortion.%®
Effectively banning abortion will pose a danger to the health of all pregnant
people, but forcing Black women to continue unwanted pregnancies forces them
to face a significantly higher risk of death or serious harm.

V.  Conclusion
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In this article, 1 have explained how the Fugitive Slave Acts and the new wave of
abortion restrictions have deputized the entire community with the deprivation of
the rights of others. It is important to note that this comparison is an imperfect
one—vast differences exist between the legislation discussed. Despite their
differences, both pieces of legislation had, or will have, particularly grim
implications for Black women. At a time when anti-choice vigilantes are being
empowered by conservative state legislatures, we need not forget that this Nation
is one that has long deprived women, particularly Black women, the right to
bodily autonomy.



