MARRIAGE & DIVORCE

EpiteD BY KELSEY HENDERSON, RACHEL KEIRSTEAD, AMANDA MAZE-SCHULTZ,
SuziE McKELVEY, LETTIE ROSE, AND MELISSA ZUBIZARRETA

I, INTRODUCTION. . . ittt et et e e e e e e e e e e e 361
II. SAME-SEX MARRIAGE . . .ttt ottt et et e e e e e e 362
A. BACKGROUND . . ... .. st 362
B. THE OBERGEFELL HOLDING. . . .. ... .. . ... 362
C. IMPLEMENTATION AND ENFORCEMENT CHALLENGES SINCE
OBERGEFELL . . . . . oot e e e e e 364
III.  STATE REGULATION OF MARRIAGE. . . . vt o i et it e e e e ee e e 366
A. JURISDICTION AND RECOGNITION . . . .......... ... ......... 366
B. RicHTS RESULTING FROM FORMATION . ... ................. 369
C. PLURAL MARRIAGE . . . .ottt e e e 375
D. COVENANT MARRIAGE . . . .ot oottt e e e e e e 377
E. Status ofF CrviL UNIONS AND DOMESTIC PARTNERSHIPS . . . . .. .. 378
F. CHILD MARRIAGE . . ... ..ot 379
IV. DIVORCE AND DISSOLUTION STRUCTURES . . « v vt v et iee e eee e e n 380
A. DIVORCE STRUCTURES . . . .ot e ittt e e e e e e e e 380
1. Jurisdiction. . . ... oot 381
2. Fault-Based Divorce. . ........... ..., 381
3. No-FaultDivorce . ........ .. ... . .. 383
4. Dissolution of Covenant Marriage . ................. 384
B. ALTERNATIVE REMEDIES. . . . . ... 385
1. RemediesUnder TortLaw ........................ 385
2. Alternative Dispute Resolution. . ................... 386
C. DIvoRrcE ISSUES FOR SAME-SEX UNIONS . ... ............... 387
D. NoON-TRADITIONAL FAMILY STRUCTURES ... ................ 388
V. FORUM SHOPPING. . . . o oottt et e e e e e e 390
VI, CONCLUSION . . . ottt e e e e e e e e e e e e e e e e e e e 390
APPENDIX A: SELECTED MARRIAGE REGULATIONS BY JURISDICTION . . .. ..... 392
APPENDIX B: SELECTED DIVORCE REGULATIONS BY JURISDICTION. . . ... ...... 421

1. INTRODUCTION

Despite its inherently personal nature, marriage is a legal relationship regulated
by the state. Many see marriage as private, religious, and sacred, which puts the
state in a difficult position when regulating the institution. State regulation of the
formation and dissolution of marriage must continually respond to changes in
societal objectives, cultural diversity, and a shared understanding of marriage as
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both a legal and spiritual construct. This article will focus on the evolving role of
state supervision and federal oversight in relation to marriage and divorce. Part II
examines Obergefell v. Hodges, the 2015 Supreme Court case that upheld same-
sex marriage as valid throughout the nation and its implication on related areas of
law, as well as implementation challenges since the legalization of same-sex mar-
riage. Part I1I considers the regulation of marriage, including restrictions on child
marriage, and the economic and societal benefits derived from marriage. Part IV
discusses recent developments in divorce law, including the rise of no-fault
divorce statutes, the use of tort law and alternative dispute resolution for remedy,
the dissolution of same-sex marriages, and issues surrounding non-traditional
family structures.

II. SAME-SEX MARRIAGE

A. BACKGROUND

The first court case demanding equal treatment with regard to marriage for
same-sex couples occurred in the early 1970s; however, the petitioners were
unsuccessful." Since that time, same-sex couples continually challenged the con-
cept that marriage was between a man and a woman in an effort to gain the same
recognition and benefits for their relationships as those conferred upon opposite-
sex couples. Both individual states and Congress resisted those challenges by ini-
tiating several efforts to restrict marriage to opposite-sex couples, with varying
degrees of success. In 2013, however, the Supreme Court struck down Section 3
of the Defense of Marriage Act (DOMA), which had restricted the federal defini-
tion of marriage to include only those unions between a man and a woman, and
limited the term “spouse” to refer only to a person of the opposite sex.> The Court
held that DOMA was unconstitutional because it deprived same-sex couples of
equal liberty, which is protected by the Fifth Amendment.’ This ruling has had a
significant impact because DOMA’s definition of marriage controls over 1,000
federal laws in which marital or spousal status is addressed. As such, Section 3 of
DOMA effectively restricted same-sex couples’ access to federal benefits, even if
they were legally married according to state law.*

B. THE OBERGEFELL HOLDING

In 2015, the Supreme Court decided Obergefell v. Hodges, a case that would
fundamentally change the landscape of marriage equality for same-sex couples
across the nation. When James Obergefell’s long-time partner, John Arthur, was
diagnosed with ALS, the two resolved to marry before Arthur died.’ They trav-
elled from Ohio to Maryland, where same-sex marriage was legal, to fulfil their

. See Baker v. Nelson, 191 N.W.2d 185, 186 (Minn. 1971).
. 1US.C.§7.

. See United States v. Windsor, 570 U.S. 744, 775 (2013).

. 1d. at 772.

. Obergefell v. Hodges, 576 U.S. 644, 658 (2015).
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mutual promise.® Three months later, Arthur passed away.” Ohio law did not rec-
ognize the marriage and refused to list Obergefell as the surviving spouse on
Arthur’s death certificate.® Obergefell brought suit to be shown as the surviving
spouse and took his case all the way to the Supreme Court.” In a 5-4 majority
opinion, the Court held that “same-sex couples may exercise the fundamental
right to marry in all States . . . [and] there is no lawful basis for a State to refuse to
recognize a lawful same-sex marriage performed in another State.” This deci-
sion nullified state bans on same-sex marriage as well as state bans on official rec-
ognition of out-of-state same-sex marriages."'

The first issue that the Court considered was whether the Fourteenth
Amendment required a state to grant a marriage license between two people of
the same sex.'” The Court examined the Due Process Clause of the Fourteenth
Amendment, which provides that no state “shall deprive any person of life, lib-
erty, or property, without due process of law.”"* The Court noted that, in addition
to the rights enumerated in the Bill of Rights, “liberty” also included those “per-
sonal choices central to individual dignity and autonomy.”* The Court further
reasoned that it is always the Court’s judicial duty to exercise reasonable judg-
ment to identify and protect the fundamental rights of individuals and to address
anew claim of liberty with new insight.'?

The Court acknowledged that it has long recognized that the right to marry is a
fundamental liberty.'® First, the personal choice to get married is inherent in the
concept of individual autonomy."” Getting married to another person is the most
intimate decision one can make.'® Thus, marriage deserves to be respected by the
Court. Second, marriages are important for the committing individuals in that it
promotes the two-person union.'” Prisoners’ right to marriage further demon-
strates that the right to marriage is fundamental.*® Third, the right to marry has a
bearing on the rights of childrearing, procreation, and education.’' Finally,

Ild.
Ild.
Id.
. 1d.

10. Id. at 681.

11. Lyle Denniston, Opinion Analysis: Marriage Now Open to Same-Sex Couples, SCOTUSBLOG
(June 26, 2015, 3:01 PM), http://www.scotusblog.com/2015/06/opinion-analysis-marriage-now-open-
to-same-sex-couples/.

12. Obergefell, 576 U.S. at 656.

13. U.S. CoNsT. amend. XIV, § 1.

14. Obergefell, 576 U.S. at 663.

15. Id. at 664.

16. Id.; see also Loving v. Virginia, 388 U.S. 1, 12 (1967) (citing Skinner v. Oklahoma, 316 U.S.
535, 541 (1942) and Maynard v. Hill, 125 U.S. 190 (1888)).

17. Obergefell, 576 U.S. at 665.

18. Id. at 666.

19. Id.

20. Id. at 667 (citing Turner v. Safley, 482 U.S. 78, 95-96 (1987)).

21. Id.
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marriage serves as an important foundation of family and of society in the United
States.*?

For all these reasons, the Court concluded that the principles of the Equal
Protection and Due Process Clauses render the fundamental right to marry
equally applicable to same-sex couples.” Furthermore, prohibiting same-sex cou-
ples from getting married epitomizes inequality because it denies to same-sex
couples the benefits to which opposite-sex couples are entitled and prevents
same-sex couples from exercising a fundamental right.*

The second issue the Court considered was whether the Fourteenth
Amendment requires a state to recognize a same-sex marriage performed in
another state.”> The Court declared that being married in one state and not being
recognized in another “is one of the most perplexing and distressing complica-
tions in the law of domestic relations.” In addition, non-recognition of out-of-
state marriages creates instability and uncertainty in marriages.”” Most important,
now that the Court has held that states are required to issue marriage licenses to
same-sex couples, there is no justification for refusing to recognize same-sex
marriages performed in other states.?®

C. IMPLEMENTATION AND ENFORCEMENT CHALLENGES SINCE OBERGEFELL

Same-sex marriage remains a controversial and politically contentious topic
even six years after the Obergefell decision as LGBTQ advocates continue to bat-
tle for marriage equality in courtrooms and statehouses.” Since Obergefell, many
states are still clinging to same-sex marriage bans with outdated laws on the
books even though they are not enforceable.*® After Congress passed the Defense
of Marriage Act (DOMA) in 1996, several states adopted their own “mini-
DOMAs,” which banned same-sex marriage in family codes and state laws.*' In
addition, after DOMA was passed, about thirty states amended their constitutions
to prohibit same-sex marriage.”> Although the Obergefell decision overrides all
of these bans, many states have yet to repeal their outdated laws and constitu-
tional amendments.” In Indiana, the Republican-controlled legislature rejected
an attempt to remove its same-sex marriage ban in January 2020.>* Democrats in

22. Id. at 669.

23. Id. at 675.

24. Id.

25. Id. at 656.

26. Id. at 681 (citing Williams v. North Carolina, 317 U.S. 287, 299 (1942)).

27. Id.

28. Id. at 680-81.

29. Julie Moreau, States Across the U.S. Still Cling to Outdated Gay Marriage Bans, NBC NEWS,
(Feb. 18, 2020, 10:04 AM), https://www.nbcnews.com/feature/nbc-out/states-across-u-s-still-cling-
outdated-gay-marriage-bans-n1137936.

30. Id.

31. Id.

32. Id.

33. Id.

34. Id.
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Florida have also been unsuccessful in repealing the definition of marriage as
“only a legal union between one man and one woman as husband and wife.”*

There have also been compliance issues in a number of states where local offi-
cials have refused to issue marriage licenses to same-sex couples.”® Kentucky
court clerk Kim Davis received national attention in 2015 for refusing to issue
marriage licenses.’” Davis ultimately spent five days in jail for her refusal and
later lost a re-election campaign in 2018. She was later sued by two couples for
refusing to issue their marriage licenses.” In response, Davis claimed qualified
immunity and took her appeal to the Supreme Court, which turned aside the
case.” In 2016, then-Chief Justice of Alabama’s highest court, Roy Moore, was
suspended after prohibiting probate judges from issuing marriage licenses to
same-sex couples.*” In 2019, the Texas Commission on Judicial Misconduct pub-
licly reprimanded a Waco-based justice of the peace for refusing to perform
same-sex weddings.*'

In addition, many states have introduced bills to undermine marriage equality
by limiting rights of same-sex couples to marry or adopt children. Colorado
House Bill 1272 proposed that existing state law defining marriage as a hetero-
sexual union between one man and one woman should be enforced despite
Obergefell or any subsequent rulings from the Supreme Court.*> The bill also
included a provision to limit adoption to heterosexual couples as well.*> Missouri
House Bill 2173 proposed replacing all same-sex marriage licenses with domestic
union contracts.**

Considering the continued same-sex marriage controversy in some states,
same-sex couples may worry if their rights are safe in 2021. Support for same-sex
marriage has continued to rise since 1996, however, reaching an all-time high of
70% in 2021.* In addition, a majority of Republicans now support same-sex mar-
riage for the first time.*

35. Id.

36. Id.

37. 1d.

38. Robert Barnes, Supreme Court Will Not Hear Kim Davis Same-Sex Marriage Case, WASH. POST.
(Oct. 5, 2020), https://www.washingtonpost.com/politics/courts_law/supreme-court-kim-davis-same-
sex-marriage/2020/10/05/cd5a74d2-0710-11eb-9be6-cf25fb429f1a_story.html.

39. Id.

40. Emma Margolin, Roy Moore Suspended From Alabama Supreme Court for Anti-Gay Marriage
Order, NBC NEws, (Sept. 30, 2016, 1:20 PM), https://www.nbcnews.com/feature/nbc-out/alabama-
chief-justice-suspended-over-gay-marriage-stance-n657511.

41. Tim Fitzsimons, Texas Judge Warned for Refusal to Perform Gay Marraiges, NBC NEWS, (Dec.
4, 2019, 2:04 PM), https://www.nbcnews.com/feature/nbc-out/texas-judge-warned-refusal-perform-
gay-marriages-n1095861.

42. H.R. 1272, 72nd Gen. Assemb., Reg. Sess. (Colo. 2020).

43. 1d.

44. H.R. 2173, 100th Gen. Assemb., Reg. Sess. (Mo. 2020).

45. Justin McCarthy, Record-High 70% in U.S. Support Same-Sex Marriage, GALLUP, (Jun. 8, 2021),
https://news.gallup.com/poll/350486/record-high-support-same-sex-marriage.aspx.

46. Id.
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III. STATE REGULATION OF MARRIAGE

Part III considers how the United States regulates marriage and the differences
between federal and state regulation. Section A will examine how requirements
and prohibitions on marriage vary from state to state. Section B will examine the
subsequent rights and privileges a marital relationship provides. Section C will
examine polygamy, or the marriage between more than two individuals. Section
D will examine the concept of covenant marriages and their ability to reduce
divorce rates. Section E will examine the legal status of civil unions and partner-
ships. Finally, Section F will examine how various prohibitions on child marriage
vary from state to state, including the age of consent.

A. JURISDICTION AND RECOGNITION

Although the Supreme Court has established the right to marry as fundamental*’” and
individuals often view marriage as a sacred relationship based on private choice,”® mar-
riage is nevertheless considered a contractual relationship subject to state regulation
under the state’s police power reserved by the Tenth Amendment, subject to other
Constitutional limitations.* Interestingly, most states do not have a residency require-
ment in order to form a legal marriage within the state, but they do require that the mar-
riage ceremony take place within the state if the marriage license is issued by the state™
For additional examples of marriage regulations by jurisdiction, see Appendix A.

The federal government retains complete authority under the Federal District
Clause®" and the Territories Clause® to legislate not only in the states, but also in

47. Obergefell, 576 U.S. at 646; see also Loving v. Virginia, 388 U.S. 1, 12 (1967) (holding that
interracial couples have the right to marry); Turner v. Safley, 482 U.S. 78, 96 (1987) (holding that
prisoners have a right to marry); Skinner v. State of Okl. ex rel. Williamson, 316 U.S. 535, 541 (1942)
(holding that forced sterilization of criminals is unconstitutional because “marriage and procreation are
fundamental to the very existence and survival of the race”); Samuels v. N.Y. State Dep’t of Health, 811
N.Y.S.2d 136, 141 (N.Y. App. Div. 2006) (holding the New York constitution does not require the state
of New York to allow same-sex marriage). But see Brown v. Buhman, 947 F. Supp. 2d 1170, 1194-95
(D. Utah 2013) (citing Washington v. Glucksberg, 521 U.S. 702, 720 (1997)) (finding that no
fundamental right to a polygamous marriage exists, using the Glucksberg analysis).

48. See, e.g., Griswold v. Connecticut, 381 U.S. 479, 486 (1965) (stating that “[m]arriage is a coming
together for better or for worse, hopefully enduring, and intimate to the degree of being sacred” and
marriage encompasses a fundamental privacy right). But see Doe v. Del Rio, 241 F.R.D. 154, 161 (S.D.
N.Y. 2006) (“The marital relationship is not, in itself, a matter of ‘utmost intimacy,” . . . warranting the
grant of pseudonymity.” (internal citations omitted)).

49. Loving, 388 U.S. at 7 (holding that while the appeals court found that “marriage has traditionally
been subject to state regulation without federal intervention, and, consequently, the regulation of
marriage should be left to exclusive state control by the Tenth Amendment,” such state regulation is not
unlimited and must not interfere with the equal protection and due process requirements of the
Fourteenth Amendment).

50. See, e.g., IND. CODE § 31-11-4-3 (West, Westlaw through 2017 Reg. Sess. of 120th Gen.
Assemb.) (“Individuals who intend to marry must obtain a marriage license from the clerk of the circuit
court of the county of residence of either of the individuals. If neither of the individuals who intends to
marry is a resident of Indiana, the individuals must obtain the marriage license from the clerk of the
circuit court of the county in which the marriage is to be solemnized.”).

51. U.S.ConsrT. art. I, § 8, cl. 17.

52. U.S. ConsT. art. IV, § 3, cl. 2.
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non-state U.S. territories. In addition, Indigenous Nations possess limited inher-
ent powers arising under treaties with the United States and federal law and are
generally considered sovereigns akin to states.” Congress has enacted legislation
within all of the non-state areas’ that both establishes a local government and
delegates at least some federal authority to those local bodies, including the
police power to directly regulate marriage,” while Indigenous Nations have a
right to self-government that includes the power to regulate marriage.”®

Under the Full Faith and Credit Clause,”” states usually must recognize mar-
riages that have been validly executed in other states.’® Treaty obligations and
U.S. federal law require states, in most cases, to also recognize legal marriages
performed in other nations, including the indigenous nations within the United
States. However, this is predominantly false in the case of polygamy. Although
state courts are left to decide whether polygamous marriages that have taken
place outside in the U.S are recognized, state courts generally reject the legality
of polygamous marriages in the name of public policy.” Interestingly, states are
willing to treat polygamous partners as legal spouses when it comes to the distri-
bution of property and benefits.®

53. Philip J. Prygoski, From Marshall to Marshall: The Supreme Court’s Changing Stance on Tribal
Sovereignty, 12 AM. BAR. ASS’N., https://www.jstor.org/stable/23778992; see also BUREAU OF INDIAN
AFFAIRS, FREQUENTLY ASKED QUESTIONS (last visited Feb. 11, 2022), http://www.bia.2ov/FAQs/.

54. These non-state areas include one federal district (District of Columbia), five unincorporated
territories (American Samoa, Guam, Northern Mariana Islands, Puerto Rico, and U.S. Virgin Islands),
and “U.S. soil” areas, such as embassies and military facilities, located within the borders of other
nations.

55. See, e.g., District of Columbia Self-Government and Governmental Reorganization Act, Pub. L.
No. 93-198, § 102(a) (1973) (“Subject to the retention by Congress of the ultimate legislative authority
over the Nation’s Capital granted by article I, section 8, of the Constitution, the intent of Congress is to
delegate certain legislative powers to the government of the District of Columbia.”); id. at § 302
(“Legislative power of the District shall extend to all rightful subjects of legislation within the District
consistent with the Constitution of the United States and the provisions of this Act subject to all the
restrictions and limitations imposed upon the States by the tenth section of the first article of the
Constitution.”).

56. See generally BUREAU OF INDIAN AFFAIRS, FREQUENTLY ASKED QUESTIONS (last visited Feb. 11,
2022), http://www.bia.gov/FAQs/.

57. U.S.CoNnsT. art. IV, § 1.

58. Note that U.S. CONST. art. IV, §1 also includes a provision that “Congress may by general Laws
prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect
thereof,” and thus Congress retains the ability to give “effect” to the actions of one state in another state
through the enactment of federal legislation. Congress enacted the Full Faith and Credit Act (28 U.S.C.
§ 1738) to effectuate its authority under the Clause. See Cote-Whitacre v. Dep’t of Pub. Health, 844 N.
E.2d 623, 642 (Mass. 2006) (“Interstate comity [arising under the Full Faith and Credit Clause] is
‘neither a matter of absolute obligation, on the one hand, nor of mere courtesy and good will, upon the
other.”” (quoting Perkins v. Perkins, 113 N.E. 841, 843 (1916))); see also Williams v. North Carolina,
317 U.S. 287, 298 (1942) (“Each state as a sovereign has a rightful and legitimate concern in the marital
status of persons domiciled within its borders.”); Sosna v. lowa, 419 U.S. 393, 407 (1975) (concluding
that a residency requirement for initiation of divorce did not violate the Full Faith and Credit Clause of
the Constitution).

59. Alan Reed, Essential Validity of Marriage: The Application of Interest Analysis and Depecage to
Anglo-American Choices of Law, 20 N.Y L. SCH. J. INT'L & Comp. L. 387, 406 (2000).

60. See RESTATEMENT (FIRST) OF CONFLICT OF LAWS § 134.
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Under the Privileges and Immunities Clause of Article IV,*" a state usually must
extend its own rights associated with marriage to all recognized out-of-state mar-
riages.*® A state may refuse, however, to recognize or grant particular marriage types
that are prohibited in that state, even if other states or nations permit those types,
under a theory that such marriages are not judicial orders and would be against the
public policy of that state.”* Such non-recognizable types include plural (polyga-
mous),** affinity (particularly adopted relationships such as stepfather-stepdaugh-
ter),”” consanguinity (individuals related by blood)®, incestuous,®’ capacity-deficient
(particularly mental®® and age®), physical-deficient (particularly impotence),”

61. U.S.ConsT. art. IV, § 2, cl. 1.

62. See Toomer v. Witsell, 334 U.S. 385, 396-97 (1948) (holding that the privileges and immunities
clause prohibits “discrimination against citizens of other States where there is no substantial reason for
the discrimination beyond the mere fact that they are citizens of other States.”). But see Baldwin v. Fish
& Game Comm’n of Mont., 436 U.S. 371, 383 (1978) (“A State [need not] always apply all its laws or
all its services equally to anyone, resident or nonresident, who may request it so to do.”).

63. See Adar v. Smith, 639 F.3d 146, 151-52 (5th Cir. 2011) (citing Mills v. Duryee, 11 U.S. 481,
485 (1813)) (finding that the Supreme Court has consistently held that Full Faith and Credit under
Article IV of the Constitution is limited to “binding adjudications from one state court or tribunal when
litigation is pursued in another state or federal court”); Cote-Whitacre v. Dep’t of Pub. Health, 844 N.
E.2d 623, 642 (Mass. 2006) (Spina, J., concurring) (citing Hilton v. Guyot, 159 U.S. 113, 163, 164
(1895)) (“Principles of comity permit the voluntary recognition and enforcement of the judicial
proceedings of another State . . ., provided that a State’s own citizens are not unfairly prejudiced
thereby, and a State’s public policies are not impaired.”). But see Adar, 639 F.3d at 176-79 (Wiener, J.,
dissenting) (citing Baker v. Carr, 369 U.S. 186, 233 (1962)) (noting that “there is no roving public policy
exception to the full faith and credit that is owed to out-of-state judgments”).

64. See, e.g., IND. CODE § 31-11-1-3 (West, Westlaw through 2017 1st Reg. Sess. of 120th Gen.
Assemb.) (“Two (2) individuals may not marry each other if either individual has a husband or wife who
is alive.”).

65. Affinity is “the relation that one spouse has to the blood relatives of the other spouse.” Affinity,
Black’s Law Dictionary (11th ed. 2019). See, e.g., N.C. GEN. STAT. ANN. § 51-2; OKLA. STAT. tit. 43, §
1 (Relationships between a stepmother and stepchild or a stepfather and stepchild are prohibited).

66. Consanguinity is “the relationship of persons of the same blood or origin.” Consanguinity,
Black’s Law Dictionary (11th ed. 2019). See, e.g., 750 ILL. COMP. STAT. ANN. 5/212(a)(2) (West,
Westlaw through P.A. 99-484 of the 2017 Reg. Sess. 2017) (prohibiting “a marriage between an
ancestor and a descendant or between siblings, whether the relationship is by the half or the whole blood
or by adoption”).

67. 750 ILL. COMP. STAT. ANN. 5/212(a)(2) (West, Westlaw through P.A. 99-484 of the 2017 Reg.
Sess. 2017).

68. See, e.g., IND. CODE § 31-11-4-11(1) (West, Westlaw through 2017 1st Reg. Sess. of 120th
Assemb.) (prohibiting the issuance of a marriage license to a person who “has been adjudged to be
mentally incompetent unless the clerk finds that the adjudication is no longer in effect”); Ky. REV. STAT.
ANN. § 402.020 (West, Westlaw through 2017 Reg. Sess.) (prohibiting marriage “with a person who has
been adjudged mentally disabled by a court of competent jurisdiction”).

69. See, e.g., ALASKA STAT. ANN. § 25.05.011(a)(1) (West, Westlaw through 2017 1st Reg. Sess. &
2d Spec. Sess. of 29th Leg.) (requiring a party to a marriage to be “18 years of age or older and
otherwise capable”); CAL. FAM. CODE § 301 (West, Westlaw through Ch. 807 of 2017 Reg. Sess. & Ch.
1 of 2017-2018 2d Ex. Sess.) (“Two unmarried persons 18 years of age or older, who are not otherwise
disqualified, are capable of consenting to and consummating marriage.”).

70. See, e.g., W. VA. CODE § 48-3-103(3)(c) (West, Westlaw through 2017 Ex. Sess.) (marriage is
voidable if either party “was incapable, because of natural or incurable impotency of the body, of
entering into the marriage state.”).
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common law marriages,”" and marriages against public policy.”

B. RicHTS RESULTING FROM FORMATION

Legislation reflecting community understanding has traditionally defined mar-
riage as either a civil contract’® or as a state-conferred legal status’® creating
rights and obligations.” Statutes defining marriage as a civil contract delineate
marriage as an arrangement governed by civil law rather than by ecclesiastical
law.”® The legal protections and benefits gained through civil marriage enhance
quality of life for those who have access to civil marriage licenses.”’

Marriage is regulated by statute; however, any marriage regulation is subject
to constitutional scrutiny. Various marriage regulations have been challenged on
due process; some have succeeded while others have failed.”® Marriage regula-
tions have similarly been challenged on equal protection grounds.”” Courts have
upheld most of these regulations as long as they serve a legitimate purpose that is

71. See, e.g., ALASKA STAT. ANN. § 25.05.061 (West, Westlaw through 2017 1st Reg. Sess. & 2d
Spec. Sess. of 29th Leg.) (prohibiting the recognition of common law marriage created under Alaska law
by requiring that “[a] marriage contracted after January 1, 1964, is void unless a license has first been
obtained as provided in this chapter.”); see also Schneider v. Picano, No. CV106001607S, 2011 WL
5120460, at *5 (Conn. Super. Ct. Oct. 6, 2011) (refusing to recognize an out-of-state common law
marriage because no evidence was offered that the other jurisdiction officially recognized the marriage
as valid).

72. See, e.g., KY. REV. STAT. ANN. § 402.040(1) (West, Westlaw through 2017) (“If any resident of
this state marries in another state, the marriage shall be valid here if valid in the state where solemnized,
unless the marriage is against Kentucky public policy.”).

73. See, e.g., Carabetta v. Carabetta, 438 A.2d 109, 111 (Conn. 1980) (“[A] marital relationship is in
its origins contractual, depending . . . upon the consent of the parties.”); Dolan v. Dolan, 259 A.2d 32, 38
(Me. 1969) (“[M]arriage is a civil contract.”); Tice v. Tice, 672 P.2d 1168, 1170-71 (Okla. 1983)
(“Marriage . . . requires the voluntary consent of parties who have the legal capacity to contract.”);
Staudenmayer v. Staudenmayer, 714 A.2d 1016, 1019 (Pa. 1998) (“Marriage in Pennsylvania is a civil
contract.”).

74. See, e.g., Chapman v. Chapman, 498 S.W.2d 134, 135 (Ky. 1973) (A marriage covenant is not a
contract in the usual sense . . . [but] a status or relation created by contract.”).

75. See, e.g., Dematteo v. Dematteo, 762 N.E.2d 797, 809 (Mass. 2002).

76. Ecclesiastical law is “the body of law derived largely from canon and civil law and administered
by the ecclesiastical courts.” Ecclesiastical Law, BLACK’S LAW DICTIONARY (11th ed. 2019). Wash.
Statewide Org. of Stepparents v. Smith, 536 P.2d 1202, 1206 (Wash. 1975) (“[The purpose of the
marital contract] was to make it clear that marriage is governed by civil law rather than by ecclesiastical
law.”).

77. See Baker v. State, 744 A.2d 864, 883 (Vt. 1999) (stating that legal and other benefits of civil
marriage license access enhance quality of life).

78. Some due process challenges have been successful while others have failed. See, e.g., In re Ops.
of the Justs. to the Senate, 802 N.E.2d 565, 572 (Mass. 2004) (holding that a bill preventing same-sex
couples from entering into marriage violated the Massachusetts Constitution due process clause);
Kirkpatrick v. Eighth Jud. Dist. Ct. ex rel. Cnty. of Clark, 64 P.3d 1056, 1062—-63 (Nev. 2003) (finding
that a father’s substantive and procedural due process rights were not violated by a statute authorizing
the marriage of his underage daughter only upon the other parent’s consent).

79. See, e.g., In re Ops. of the Justs. to the Senate, 802 N.E.2d at 572 (holding that a ban on same-sex
marriages violates the state constitution’s equal protection clause because it relegates same-sex couples
to an inferior status); Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941, 948 (Mass. 2003) (holding
that a ban on same-sex marriage violated the equal protection clause of the Massachusetts state
constitution).
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not arbitrary or discriminatory, finding the imposition of reasonable regulations
that do not bear on the decision to enter into the marital relationship to be legiti-
mate.® Certain regulations, such as those based on race®' and gender,* were
eventually deemed unconstitutional. Nonetheless, jurisdictions still maintain
wide latitude in setting marriage license requirements, including regulations
related to evasion,®® age of consent,* mental capacity (wherein the person with
compromised mental capacity must understand the nature of the marriage con-
tract),* physical capacity,*® consanguinity (relation by blood),*” affinity (relation

80. See Boynton v. Kusper, 494 N.E.2d 135, 140-41 (Ill. 1986) (finding that the imposition of a state
tax on marriage licenses poses an arbitrary barrier to access to the fundamental right to marriage); see
also Nicpon by Urbanski v. Nicpon, 495 N.E.2d 1193, 1196 (Ill. App. Ct. 1986) (finding that the Illinois
interspousal immunity statute is not arbitrary nor discriminatory and does not unnecessarily burden the
fundamental right to marry). But see Goodridge, 798 N.E.2d at 968 (a Massachusetts marriage law
limiting marriage to opposite-sex couples violated the state constitution’s due process clause).

81. See, e.g., Loving v. Virginia, 388 U.S. 1, 12 (1967) (holding a state prohibition on interracial
marriages unconstitutional). However, prior to 1967, courts consistently upheld statutes that forbid
interracial marriages between whites and non-whites. See, e.g., Naim v. Naim, 87 S.E.2d 749, 755-56
(Va. 1955) (finding that prohibitions against interracial marriages are not arbitrary and therefore do not
violate the Fourteenth Amendment’s Due Process or Equal Protection Clauses); Jackson v. City & Cnty.
of Denver, 124 P.2d 240, 241-42 (Colo. 1942) (finding a statute prohibiting interracial marriages is
constitutional because it is not arbitrary); Baker v. Carter, 68 P.2d 85, 86 (Okla. 1937) (holding that the
Oklahoma statute nullified interracial marriage); Follansbee v. Wilbur, 44 P. 262, 263 (Wash. 1896)
(nullifying an interracial marriage); Dodson v. State, 31 S.W. 977, 977-78 (Ark. 1895) (nullifying an
interracial marriage); Scott v. State, 39 Ga. 321, 323 (Ga. 1869) (“The Code of Georgia . . . forever
prohibits the marriage relation between the two races, and declares all such marriages null and void.”).

82. See Obergefell v. Hodges, 576 U.S. 644 (2015).

83. See, e.g., W. VA. CODE § 48-2-602 (West, Westlaw through 2021 Third Special Sess.) (“If a
resident of this state marries in another state or country, the marriage is governed by the same law, in all
respects, as if it had been solemnized in this state if, at the time of the marriage: (1) The marriage would
have been in violation of section 3-103 [Voidable Marriages] if performed in this state; (2) The person
intended to evade the law of this state; and (3) The person intended to return and reside in this state.”).

84. See State v. Wade, 766 P.2d 811, 815 (Kan. 1989) (“A kindergarten wedding would be a
ceremony of the absurd. It is a legal impossibility for a five-year-old to be married in Kansas.”); see also
Kingery v. Hintz, 124 S.W.3d 875, 878 (Tex. App. 2003) (holding that a person under eighteen may not
be a party to a Texas common-law marriage) (See Appendix A).

85. See, e.g., Pape v. Byrd, 582 N.E.2d 164, 168 (Ill. 1991) (a person lacks capacity to marry if unable
to understand nature, effect, duties, and obligations of marriage); /n re Est. of Hendrickson, 805 P.2d 20,
23 (Kan. 1991) (a party must be capable of understanding the nature of the contract to enter into marriage);
Edmunds v. Edwards, 287 N.W.2d 420, 426 (Neb. 1980) (“A marriage is valid if the party has sufficient
capacity to understand the nature of the contract and the obligations and responsibilities it creates.”);
MONT. CODE ANN. § 40-1-210 (West, Westlaw through 2021 Sess.) (prohibiting the issuance of a marriage
license to an applicant who is “under the influence of intoxicating liquor or narcotic drug”).

86. See, e.g., W. VA. CODE § 48-3-103(3)(c) (West, Westlaw through 2021 Third Special Sess.)
(Marriage is voidable if either party “was incapable, because of natural or incurable impotency of the
body, of entering into the marriage state.”); MONT. CODE ANN. § 40-1-402(1)(b) (West, Westlaw
through 2021 Sess.) (Marriage is invalid if “a party lacks the physical capacity to consummate the
marriage by sexual intercourse, and at the time that the marriage was entered into, the other party did not
know of the incapacity.”).

87. See, e.g., Weeks v. Weeks, 654 So. 2d 33, 34 (Miss. 1995) (nullifying a marriage between an uncle
and a niece related by blood); Singh v. Singh, 569 A.2d 1112, 1120-21 (Conn. 1990) (prohibition against
marrying relatives extends to half-blood relatives); In re Stiles Est., 391 N.E.2d 1026, 102627 (Ohio
1979) (marriage between blood related uncle and niece is forbidden by state); (See Appendix A).
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by marriage or adoption including stepchild/stepparent relationships),*® waiting
periods,* residency status,” and blood tests®' for disease screening.”

One possible explanation for the depth and breadth of these regulations is that
marriage imposes a variety of obligations, protections, and benefits that are pre-
scribed, not by the individual marriage contract, but by the general law of the
state.” Married individuals have access to each other’s financial resources™ and
are often entitled to many of their spouses’ employer-provided benefits, including
health, accident, disability and life insurance,” retirement and pension rights,”
and workers’ compensation survivor benefits.”” Spouses can even be entitled to
disability insurance proceeds after the marriage ends if the premiums have been
paid by the former spouse’s employer”™ or if the premiums are paid from

88. See, e.g., MASS. GEN. LAWS ANN. ch. 207, § 1 (West, Westlaw through Ch. 116 of 2021 1st Ann.
Sess.) (“No man shall marry his mother, grandmother, daughter, granddaughter, sister, stepmother,
grandfather’s wife, grandson’s wife, wife’s mother, wife’s grandmother, wife’s daughter, wife’s
granddaughter, brother’s daughter, sister’s daughter, father’s sister or mother’s sister.”); Rhodes v.
McAfee, 457 S.W.2d 522, 524 (Tenn. 1970) (holding that the stepfather’s marriage to stepdaughter was
still void despite stepfather’s divorce of his wife). But see Back v. Back, 125 N.W. 1009, 1012 (Iowa
1910) (finding that stepfather may legally marry stepdaughter once affinity relationship is terminated).

89. See, e.g., TEX. FAM. CODE ANN. § 2.204 (West, Westlaw through 2021 Reg. and Second Called
Sess. of the 87th Leg.) (requiring 72-hour waiting period following the issuance of a marriage license
before a marriage ceremony may be performed).

90. See, e.g., MONT. CODE ANN. § 40-1-201 (West, Westlaw through 2021 Sess.) (“no particular
specifications for county residents, but if an applicant for a marriage license is a nonresident of the
county where the license is to issue, the nonresident applicant’s part of the application may be
completed and sworn to or affirmed before the person authorized to accept license applications in the
county and state in which the nonresident applicant resides.”).

91. See Mary Patricia Byrn & Jenni Vainik Ives, Which Came First the Parent or the Child?, 62
RUTGERS L. REV. 304, 314 (2010).

92. NAVAJO NATION CODE, tit. 9, § 6 (2010), https://www.navajonationcouncil.org/code/ (requiring
marriage license applicants to have a blood test).

93. See Baker v. State, 744 A.2d 864, 883 (1999).

94. See Myers v. Myers, 764 P.2d 1237, 1244 (Haw. 1988) (quoting Cassiday v. Cassiday, 716 P.2d
1133, 1136 (Haw. 1986)) (“[M]arriage is a partnership to which both parties bring their financial
resources as well as their individual energies and efforts.”).

95. See, e.g., Russell v. Russell, 740 P.2d 127, 130 (N.M. Ct. App. 1987) (entitling spouse to health
insurance policy purchased with community assets); Seaman v. Seaman, 756 S.W.2d 56, 58 (Tex. App.
1988) (holding life insurance policy that is incident of employment during the marriage given to
employee as added compensation is community property).

96. See, e.g., Egelhoff v. Egelhoff ex rel. Breiner, 532 U.S. 141, 143 (2001) (stating that a state
statute which automatically revoked a spouse’s right to an employee benefit plan upon divorce was
nullified by the Employee Retirement Income Security Act of 1974 (ERISA)); Boggs v. Boggs, 520 U.S.
833, 843 (1997) (“[ ERISA’s objection is] to ensure a stream of income to surviving spouses.”);
Diffenderfer v. Diffenderfer, 491 So. 2d 265, 268 (Fla. 1986) (stating it may be preferable to deal with
pension rights as marital assets); Day v. Day, 663 S.W.2d 719, 719 (Ark. 1984) (husband’s interest in
retirement plan is a marital asset subject to division).

97. See, e.g., MICH. COMP. LAWS ANN. § 418.321 (West, Westlaw through P.A. 2022, No. 4 of the
2022 Reg. Sess., 101st Leg.) (providing that surviving dependents be compensated if a worker’s death
resulted from occupation-related injury); VT. STAT. ANN. tit. 21, § 632 (West, Westlaw through the Reg.
1st Sess. of 2021-2022 Vt. Gen. Assemb.) (providing spouse with the right to workers’ compensation if
death results from work-related injury).

98. See Guy v. Guy, 560 P.2d 876, 878-79 (Idaho 1977).
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community funds.”” A married individual also has certain rights during his or her
spouse’s illness or medical condition, including the right to take unpaid leave
from work,'® the ability to make medical decisions, and access to hospital visita-
tions.'”! Upon the death of a spouse, certain entitlements arise, including the right
to inheritance.'”* Some states allow a spouse to inherit even if he or she is specifi-
cally excluded from the will.'”> Entitlements upon the death of a spouse also
include the right to sue for loss of consortium, which is generally considered to
be the loss of benefits that one spouse is entitled to receive from the other, includ-
ing companionship, cooperation, aid, affection, and sexual relations.'™ A claim
for loss of consortium is limited to a married individual'® and is intended only to
compensate a spouse for loss of these specific marital benefits.'° Additionally,
married individuals have advantages when they bring tort claims while both
spouses are alive. For example, an individual who witnesses an accident that
causes injury to the other spouse can more easily recover for emotional distress
than persons involved in other committed relationships.'”” However, some states

99. See Douglas v. Douglas, 686 P.2d 260, 260 (N.M. Ct. App. 1984).

100. See Family and Medical Leave Act, codified at 29 U.S.C. § 2601(b)(2) (2012) (allowing
individuals to take time off from work to care for a sick spouse).

101. See Langbehn v. Pub. Health Tr. of Miami-Dade Cnty., 661 F. Supp. 2d 1326, 1335-38 (S.D.
Fla. 2009) (explaining that persons who are “legally able to make medical decisions on [behalf of a
patient include] . . . a spouse” but holding that such medical decisions do not necessarily ensure patient
visitation to the spouse and thus doctors may restrict visitation without creating tort liability); Baker v.
State, 744 A.2d 864, 884 (1999) (stating that hospital visitation privileges are among certain rights
available to married couples); see also Garrett Riou, Hospital Visitation and Medical Decision Making
for Same-Sex Couples, CTR. FOR AM. PROGRESS, (Apr. 15, 2014), https://www.americanprogress.org/
issues/lgbt/news/2014/04/15/88015/hospital-visitation-and-medical-decision-making-for-same- sex-
couples/ (summarizing recent changes to medical visitation rights resulting from Presidential and
Executive Department directives).

102. See, e.g., ALA. CODE ANN. § 43-8-41 (West, Westlaw through 2021 Reg. Sess.); ALASKA STAT.
ANN. § 13.12.102 (West, Westlaw through 2021 1st Reg. Sess. of 32nd Leg.); MINN STAT. ANN. §
524.2-102 (West, Westlaw through 2021 Reg. Sess. & 1st Spec. Sess.).

103. See, e.g., Becraft v. Becraft, 628 So. 2d 404, 406-407 (Ala. 1993).

104. Loss of Consortium, BLACK’S LAW DICTIONARY (11th ed. 2019).

105. See, e.g., Cleveland v. Johns-Manville Corp., 690 A.2d 1146, 1149-50 (Pa. 1997); see also
Frideres v. Schiltz, 540 N.W.2d 261, 268 (Iowa 1995) (“[N]o cause of action will be recognized for loss
of spousal consortium when the underlying acts occurred prior to the marriage.”); Ferrell v. Fireman’s
Fund Ins. Co., 696 So. 2d 569, 573 (La. 1997) (“It is well settled in Louisiana that a cause of action
exists for loss of consortium.”).

106. See, e.g., Carlson v. Okerstrom, 675 N.W.2d 89, 111 (Neb. 2004) (citing Anson v. Fletcher, 220
N.W.2d 371, 378 (Neb. 1974)) (“Damages for loss of consortium represent compensation for a spouse
who has been deprived of rights to which he or she is entitled because of the marriage relationship,
namely, the other spouse’s affection, companionship, comfort, assistance, and particularly his or her
conjugal society.”).

107. It is easier for married individuals to recover for emotional distress because spouses
presumptively satisfy the requirement that there be a close family relationship between the victim of
harm and the spouse who is the bystander. See, e.g., Folz v. State, 797 P.2d 246, 260 (N.M. 1990)
(“Marital or intimate family relationships are required for recovery of damages based on emotional
distress, except under the impact rule stating that a third party bystander with no close familial ties can
only recover if that bystander is also physically injured.”); Drew v. Drake, 168 Cal. Rptr. 65, 66 (Cal. Ct.
App. 1980) (finding that a woman claiming to be the victim’s “de facto spouse” was not entitled to
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allow individuals who are in a relationship similar to marriage to recover for
emotional distress.'®

Individuals can often continue to receive benefits after a marriage has dis-
solved, including alimony and property division. Marriage creates a property in-
terest such that, upon dissolution, each spouse is entitled to a portion of the
property.'” Continued benefits of marriage dissolution can also include child cus-
tody, support,'' and visitation rights. This stands in contrast to parents in unmar-
ried relationships. In many states only the biological parent in an unmarried
relationship has standing to seek visitation or custody.''" Correspondingly, many
same-sex parents who were the domestic partners of a child’s biological parent
may not have the same rights as the biological parent. Following Obergefell,
however, married same-sex couples can now enjoy the same legal protections
and benefits that married opposite-sex couples enjoy.'"?

Courts began recognizing non-solemnized, long-term unions as marital in na-
ture with the adoption of common law marriage. ''* The aforementioned benefits

recover for emotional distress because there was not a close enough relationship between her and the
victim). However, some states allow individuals who are in a relationship similar to marriage to recover
for emotional distress.

108. See Paugh v. Hanks, 451 N.E.2d 759, 76667 (Ohio 1983) (holding that an engaged couple
might constitute the close relationship needed to sue in emotional distress case); see also CAL. CIV.
CODE § 1714.01 (West, Westlaw through Ch. 1 of 2022 Reg. Sess.) (holding that domestic partners may
recover for emotional distress).

109. Marriage creates a property interest such that, upon dissolution, each spouse is entitled to a
portion of the property. See, e.g., Blaylock v. Blaylock, 586 S.E.2d 650, 651 (Ga. 2003) (“An equitable
division of property is based upon the respective interest of the parties in the marital estate, and not upon
one party’s generosity.”). Only married individuals are entitled to the rights that accompany a divorce.
See, e.g., Rosengarten v. Downes, 802 A.2d 170, 183-84 (Conn. App. Ct. 2002) (finding that same-sex
civil union is not marriage and, therefore, not entitled to divorce).

110. Men, once married, have an easier time showing paternity than unmarried men, thereby
simplifying one potentially contentious element in a custody dispute. A child born to a married couple
living together is presumed to be the child of both parents unless the male partner is sterile or impotent.
See, e.g., CAL. FAM. CODE § 7540 (West, Westlaw through Ch. 1 of 2022 Reg. Sess.); Michael H. v.
Gerald D., 491 U.S. 110, 131 (1989); Brian C. v. Ginger K., 92 Cal. Rptr. 2d 294, 296 (Cal. Ct. App.
2000).

111. See, e.g., In re Thompson, 11 S.W.3d 913, 918-19 (Tenn. Ct. App. 1999) (holding that non-
parent lacks standing to sue for visitation rights of child). But see Conover v. Conover 146 A.3d 433,
453 (Md. 2016) (“We hold that de facto parents have standing to contest custody or visitation and need
not show parental unfitness or exceptional circumstances before a trial court can apply a best interest of
the child analysis.”).

112. See Obergefell v. Hodges, 576 U.S. 644, 675 (2015); see also Goodridge v. Dep’t of Pub.
Health, 798 N.E.2d 941, 949 (Mass. 2003) (“Each plaintiff attests a desire to marry his or her partner in
order to. . .secure the legal protections and benefits afforded to married couples and their children.”).
The Goodridge court also held that the denial of a marriage license was tantamount to the denial of
“access to civil marriage itself, with its appurtenant social and legal protections, benefits, and
obligations.” Id. at 950.

113. Courts were likely to grant a couple marital status if they had cohabitated like a married couple,
if they had held themselves out to their community as married and if they were accepted by their
community as such. Ariela R. Dubler, Wifely Behavior: A Legal History of Acting Married, 100 COLUM.
L. REv. 957, 968 (2000); see, e.g., Whitenhill v. Kaiser Permanente, 940 P.2d 1129, 1132 (Colo. Ct.
App. 1997) (holding that absent an express agreement, two factors considered most reliable in
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are also available to common law marriages in the District of Columbia and the
seven states that fully recognize common law marriage formation, as well as post-
humously to a surviving spouse in New Hampshire.''* Some states have clauses
which recognize common law marriages entered into prior to the abolition of
common law marriage in that jurisdiction.'"” In the states that recognize common
law marriages, after Obergefell, same-sex common law marriages can be legally
contracted.''® However, states might differ about the date at which the common
law marriage commenced."'” Primarily, the issue will be whether the same-sex
common law marriage commenced when Obergefell was passed, or when the
couple met the state’s common law marriage requirements.''®

Most states define common law marriage as some type of mutual agreement
between two partners, without the express or implied certification of a civil or re-
ligious ceremony.'" Although the remaining states explicitly forbid the legal rec-
ognition of common law marriage formation within their borders,'* they

determining whether an intent to be married has been established, for purposes of showing existence of
common law marriage, are cohabitation and a general reputation in community that parties hold
themselves out as husband and wife); see generally In re Est. of Smith, 679 S.E.2d 760 (Ga. Ct. App.
2009) (holding that putative wife of decedent failed to prove existence of common law marriage when
parties separated numerous times, putative wife had a boyfriend during one such separation, she filed
income tax returns as a single person, and she was the only witness who testified in support of her
common law marriage while the remaining witnesses, decedent’s former wife and son, testified that
neither of the parties to the alleged marriage held themselves out as such).

114. Only Colorado, the District of Columbia, Iowa, Kansas, Montana, Rhode Island, Texas, and
Utah continue to recognize common law marriage through statute. See Whitenhill, 940 P.2d at 1132;
Robinson v. Evans, 554 A.2d 332, 337 (D.C. 1989); In re Marriage of Martin, 681 N.W.2d 612, 617
(Iowa 2004); In re Est. of Antonopoulos, 993 P.2d 637, 647 (Kan. 1999); In re Est. of Ober, 62 P.3d
1114, 1115 (Mont. 2003); DeMelo v. Zompa, 844 A.2d 174, 177 (R.I. 2004); Russell v. Russell, 865 S.
W.2d 929, 931 (Tex. 1993); Kelley v. Kelley, 79 P.3d 428, 430 (Utah Ct. App. 2003). New Hampshire
recognizes common law marriage posthumously. See Joan S. v. John S., 427 A.2d 498, 499 (N.H. 1981)
(citing N.H. REV. STAT. ANN. § 457:39 (2010)).

115. Common-Law Marriage, NAT. CONF. OF STATE LEGIS. (Apr. 19, 2011), http://www.ncsl.org/
issues-research/human-services/common-law-marriage.aspx. States which recognize common law
marriages entered into prior to abolition in the state include Pennsylvania (holding that no common law
marriage recognized if contracted after January 1, 2005), Ohio (no common law marriage recognized if
entered into after October 10, 1991), Indiana (no common law marriage recognized if contracted after
January 1, 1958), Georgia (no common law marriage recognized if entered into after January 1, 1997),
Florida (no common law marriage recognized if entered into after January 1, 1968), and Alabama (no
common law marriage recognized if entered into after January 1, 2017).

116. Mark Strasser, Obergefell, Retroactivity, and Common Law Marriage, 9 NE. U. L. REv. 379,
420 (2017).

117. Id.

118. I1d.

119. See, e.g., In re Garges, 378 A.2d 307, 309 (Pa. 1977) (‘A marriage contract does not require any
specific form of words. All that is essential is proof of an agreement to enter into the legal relationship of
marriage at the present time.” See also 52 AM. JUR. 2D Marriage, §§ 43-52 (1970).

120. All but fifteen states and the District of Columbia explicitly refuse to recognize common law
marriages. See IND. CODE ANN. § 31-11-4-13 (West, Westlaw through 2021 1st Reg. Sess. of 122nd
Gen. Assemb.); LA. Civ. CODE ANN. art. 87 (West, Westlaw through 2021 Reg. Sess.); Harrelson v.
Harrelson, 932 P.2d 247, 250 (Alaska 1997); Brissett v. Sykes, 855 S.W.2d 330, 332 (Ark. 1993);
People v. Badgett, 895 P.2d 877, 897 (Cal. 1995); McAnerney v. McAnerney, 334 A.2d 437, 441 (Conn.
1973); Tabieros v. Clark Equip. Co., 944 P.2d 1279, 1291 n.2 (Haw. 1997); Cecil v. Farmers Nat’l Bank,



http://www.ncsl.org/issues-research/human-services/common-law-marriage.aspx
http://www.ncsl.org/issues-research/human-services/common-law-marriage.aspx

2022] MARRIAGE & DIVORCE 375

generally recognize valid out-of-state common law marriages'?' unless they are
“repugnant” to public policy.'** A state will generally find a marriage repugnant
to public policy if it violates a well-settled statutory scheme or judicial
decision.'*

C. PLURAL MARRIAGE

Plural marriage, or polygamy, is the formation of a marriage between more
than two persons.'** Traditionally, plural marriages were of two types: polygyny,
in which one man had two or more wives, and polyandry, in which one woman
had two or more husbands.'* Historically, the majority of plural marriages that
were sanctioned by religion or government were polygynous in nature.'*®

All fifty states, all five U.S. territories, and the District of Columbia prohibit
every type of plural marriage and provide criminal penalties for violating anti-
bigamy laws."?” In 1878, in Reynolds v. United States, the Supreme Court upheld

245 S.W.2d 430, 432 (Ky. 1952); Wilcox v. Trautz, 693 N.E.2d 141, 145 (Mass. 1998); State v.
Patterson, 851 A.2d 521, 524 (Me. 2004); Enis v. State, 408 So. 2d 486, 487 n.1 (Miss. 1981); Randall v.
Randall, 345 N.W.2d 319, 322 (Neb. 1984) (applying NEB. REV. STAT. § 42-104 (West, Westlaw
through end of Ist Special Sess. of 107th Leg. (2021)) and requiring a valid marriage license and
ceremony for marriage); /n re Lamb’s Est., 655 P.2d 1001, 1002 (N.M. 1982); State v. Lynch, 272 S.
E.2d 349, 354 (N.C. 1980); Cermark v. Cermark, 569 N.W.2d 280, 284 (N.D. 1997); Martin v. Coleman,
19 S.W.3d 757, 760 (Tenn. 2000); Stahl v. Stahl, 385 A.2d 1091, 1092 (Vt. 1978); In re Marriage of
Pennington, 14 P.3d 764, 769 (Wash. 2000); Goode v. Goode, 396 S.E.2d 430, 431 (W. Va. 1990);
Kinnison v. Kinnison, 627 P.2d 594, 595 (Wyo. 1981); Berdikas v. Berdikas, 178 A.2d 468, 469 (Del.
Super. Ct. 1962); McLane v. Musick, 792 So.2d 702, 704 (Fla. Dist. Ct. App. 2001); Jambrone v. David,
156 N.E.2d 569, 571 (1ll. App. Ct. 1959); Goldin v. Goldin, 426 A.2d 410, 412—13 (Md. Ct. Spec. App.
1981); In re Est. of Burroughs, 486 N.W.2d 113, 114 (Mich. Ct. App. 1992); Weston v. Weston, 882 S.
W.2d 337, 339 (Mo. Ct. App. 1994); Torres v. Torres, 366 A.2d 713, 714 (N.J. Super. Ct. Ch. Div.
1976); Potter v. Davie, 713 N.Y.S.2d 627, 629 (N.Y. App. Div. 2000); In re Wilmarth’s Est., 556 P.2d
990, 992 (Or. Ct. App. 1976); Farah v. Farah, 429 S.E.2d 626, 629 (Va. Ct. App. 1993).

121. See, e.g., CAL. FAM. CODE § 308 (West, Westlaw through Ch.1 of 2022 Reg. Sess.); Brissett,
855 S.W.2d at 332; Hudson Trail Outfitters v. D.C. Dep’t of Employment Servs., 801 A.2d 987, 989 (D.
C. 2002) (applying Virginia law); State v. Williams, 688 So. 2d 1277, 1280 (La. Ct. App. 1997); Goldin,
426 A.2d at 412; In re Est. of Burroughs, 486 N.W.2d at 114; Enis, 408 So. 2d at 487 n.1; Bogardi v.
Bogardi, 542 N.W.2d 417, 420 (Neb. 1996); In re Lamb’s Est., 655 P.2d at 1003; Poulos v. Poulos, 737
A.2d 885, 886 (Vt. 1999); In re Marriage of Pennington, 14 P.3d at 769 n.6; Griffis v. Griffis, 503 S.E.2d
516,524 n.14 (W. Va. 1998).

122. Cf. Johnson v. Lincoln Square Props., Inc., 571 So. 2d 541, 542 (Fla. Dist. Ct. App. 1990)
(recognizing common law marriages from other states was not repugnant to state law and state
interests).

123. See, e.g., People v. Ezenou, 588 N.Y.S.2d 116, 116 (N.Y. Sup. Ct. 1992) (holding that although
man’s second marriage is in accord with his home country of Nigeria’s customs, recognition of
polygamous marriage is repugnant to New York policy and the marriage is null and void).

124. Rebecca J. Cook & Lisa M. Kelley, Polygyny and Canada’s Obligations Under International
Human Rights Law, DEP’T OF JUSTICE CANADA 1 (Sept. 2006), http://www.justice.gc.ca/eng/rp-pr/other-
autre/poly/poly.pdf.

125. Adrienne D. Davis, Regulating Polygamy: Intimacy, Default Rules, and Bargaining for
Equality, 110 CoLuM. L. REV. 1955, 1966 (2010).

126. Cook & Kelley, supra note 124, at 1.

127. See Reynolds v. United States, 98 U.S. 145, 16667 (1878); see, e.g., In re Dalip Singh Bir’s
Est., 188 P.2d 499 (Cal. Ct. App. 1948); In re Est. of Diba, 957 N.Y.S.2d 635 (N.Y. Sup. Ct. 2010).
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the constitutionality of a statute outlawing plural marriage."”® No jurisdiction
within the United States recognizes legal foreign plural marriages, but some
states have recognized them for the limited purpose of decedent estate proceed-
ings, where multiple wives may receive equal shares.'” In these instances, the
decedents were domiciled in foreign countries where their plural marriages were
legally recognized and their spouses never resided in the United States. These
states distinguished these cases from Reynolds because they found no public pol-
icy concern as these matters involved a question of descent of property rather
than the decedents attempting to cohabitate with their wives in the United States,
something that could be offensive to communities."'

A 2015 court case has generated concern over the legality of the prohibition of
polygamy in the United States.'*® Amicus briefs for Obergefell v. Hodges'"”
raised concerns that a holding by the Court that the fundamental right to marry is
based on consent rather than historic tradition would “open the floodgates” for
legitimizing other marriage types that are currently prohibited, including polyg-
amy and incest.'"** Some scholars believe, however, that the current prohibition
on legal plural marriage can pass constitutional muster even under a strict scru-
tiny analysis, based on a theory of the documented harm and externalities caused
by plural marriage,'*® as well as the United States’ implied obligations under
international treaties for human rights."*® For example, some argue that there are
educational shortcomings for women in polygynous relationships when women
are denied external education because it undermines their ability to give free and

128. Reynolds, 98 U.S. at 166—67.

129. See, e.g., In re Dalip Singh Bir’s Est., 188 P.2d 499, 502 (Cal. Ct. App. 1948); In re Est. of Diba,
2010 WL 2696611, at *2 (N.Y. Sup. Ct. 2010).

130. In re Dalip Singh Bir’s Est., 188 P.2d at 502; In re Est. of Diba, 2010 WL 2696611, at *2.

131. See, e.g., In re Dalip Singh Bir’s Est. at 502 (“Where only the question of descent of property is
involved, ‘public policy’ is not affected.”).

132. See, e.g., Brief of the Comm. for Justice as Amicus Curiae in Support of Respondents in
Obergefell v. Hodges at *3, Obergefell v. Hodges, 576 U.S. 644 (2015) (Nos. 14-556, 14-562, 14-571,
14-574),2015 WL 1545068.

133. Obergefell v. Hodges, 576 U.S. 644 (2015).

134. Brief of the Comm. for Justice as Amicus Curiae in Support of Respondents in Obergefell v.
Hodges at *3, Obergefell v. Hodges, 576 U.S. 644 (2015) (Nos. 14-556, 14-562, 14-571, 14-574), 2015
WL 1545068.

135. Maura 1. Strassberg, Scrutinizing Polygamy: Utah’s Brown v. Buhman and British Columbia’s
Reference Re: Section 293, 64 EMORY L. J. 1815, 1869-71 (2015) (harms and externalities include
polygyny’s effect on reducing the number of available women for marriage, lost boys, underage
marriage and other abuses).

136. Cook & Kelley, supra note 124, at 5 (stating polygany “contravenes a woman’s right to equality
with men, and can have such serious emotional and financial consequences for her and her dependents
that such marriages ought to be discouraged and prohibited”); see also Convention on the Elimination of
All Forms of Discrimination Against Women, December 18, 1979 1249 U.N.T.S. 13 (signed by the
United States on July 17, 1980 but not ratified) (Article 15 states women have “the same right freely to
choose a spouse and to enter into marriage only with their free will and consent.”).
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informed consent to the marriage as required under international human rights
law."?’

D. CoVENANT MARRIAGE

A response to the perceived harms of high rates of divorce (allegedly exacer-
bated by the no-fault divorce regime) is the development of covenant marriage.'*®
Covenant marriage gained prominence in the 1990s and is a type of marriage
designed to protect marriage and decrease divorce rates."** In a covenant mar-
riage, a couple first engages in premarital counselling that emphasizes the nature
and responsibilities of marriage.'* The couple then makes an addendum, called a
declaration of intent, to their marriage license to indicate stricter rules governing
their union and their ability to separate.'*' A covenant marriage is further re-
stricted to two opposite-sex parties who have contractually agreed to a lifelong
partnership,'** although this requirement may no longer be valid in the wake of
the Obergefell decision. Louisiana passed the first Covenant Marriage Act in
1997.'* Arizona'** and Arkansas'® are the only other states to have passed simi-
lar statutes, but a number of states have attempted to introduce covenant marriage
legislation.'*® Covenant marriages do not allow for no fault divorces. They only

137. Cook & Kelley, supra note 124, at 29 (“As human rights reports have argued in the United
States Fundamentalist Mormon context, women and girl-children who are denied external education and
are trained to obey religious teachings within closed polygynous communities may not see any other
options outside polygynous unions.”).

138. See, e.g., Ashton Applewhite, Would Louisiana’s “Covenant Marriage” Be a Good Idea for
America?, INSIGHT MAG., Oct. 6, 1997, at 25; Mary Beth Lane, “Covenant Marriage” Bill Testimony
Marked by Tears, PLAIN DEALER, Oct. 16, 1997, at 5B.

139. See, e.g., Applewhite, supra note 138, at 25; Lane, supra note 138, at 5B.

140. Kevin Sack, Louisiana Approves Measure to Tighten Marriage Bonds, N.Y. TIMES, June 24,
1997, at A14.

141. Cynthia DeSimone, Comment, Covenant Marriage Legislation: How the Absence of Interfaith
Religious Discourse Has Stifled the Effort to Strengthen Marriage, 52 CATH. U.L. REV. 391, 401
(Winter 2003); see also Ruth C. Stern, Addicted to Fault: Why Divorce Reform Has Lagged, 27 PACE L.
REv. 559, 593 n.259 (Summer 2007) (defining covenant marriage as a “lifelong relationship”);
Louisiana Covenant Marriage Act, codified at LA. REV. STAT. ANN. § 9:272 (Westlaw through 2021
Reg. Sess. and Veto Sess.); ARK. CODE ANN. § 9-11-801 et seq. (West, Westlaw through 2021 Reg.
Sess. & 2021 1st Ex. Sess. of the 93rd AK Gen. Assemb.).

142. See, e.g., ARK. CODE ANN. § 9-11-803(a)(1) (West, Westlaw through 2021 Reg. Sess. & 2021
Ist Ex. Sess. of the 93rd AK Gen. Assemb.).

143. Louisiana Covenant Marriage Act, codified at LA. REV. STAT. ANN. § 9:272 (Westlaw through
2021 Reg. Sess. & Veto Sess.).

144. ARiz. REV. STAT. ANN. § 25-901 et seq. (West, Westlaw through Ist Reg. Sess. & 1st Special
Sess. of 107th Leg.).

145. ARK. CODE ANN. § 9-11-801 et seq. (West, Westlaw through 2021 Reg. Sess. & 2021 1st Ex.
Sess. of the 93rd AK Gen. Assemb.).

146. States that considered covenant marriage legislation include: Alabama, S.B. 606, Reg. Sess.
(Ala. 1998); California, S.B. 1377, Reg. Sess. (Cal. 1997); Georgia, H.B. 249, 144th Gen. Assemb. (Ga.
1997); Indiana, H.B. 1052, 100th Gen. Assemb., 2d Reg. Sess. (Ind. 1998); lowa, IA H.B. 387, 87th
Gen. Assemb. (Iowa 2017); Kansas, H.B. 2839, 77th Reg. Sess. (Kan. 1998); Minnesota, S.F. 2935, 80th
Reg. Sess. (Minn. 1998); Mississippi, H.B. 1645, Reg. Sess. (Miss 1998); Missouri, H.B. 1864, 89th
Gen. Assemb., 2d Reg. Sess. (Mo. 1998); Nebraska, L.B. 1214, 95th Leg., 2d Sess. (Neb. 1997); Ohio,
H.B. 567, 122d Leg., Reg. Sess., (Ohio 1997); Oklahoma, H.B. 2208, 46th Leg., 2d. Sess. (Okla. 1998);
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allow divorces for exclusive grounds such as adultery, abandonment, physical or
sexual abuse, if one spouse commits a felony, or if the parties have lived separate
and apart continuously for specified periods of time.'*’

Covenant marriage legislation has been part of a nationwide movement led by
conservative Christians and proponents of traditional family structures to rewrite
or repeal no-fault divorce laws, which they say have increased divorce rates and
led to the dissolution of families.'*® Representative Tony Perkins, in his presenta-
tion of a bill entitled the Covenant Marriage Act to the Louisiana House of
Representatives in 1997, argued that the Act would help mitigate societal prob-
lems such as crime and drug use by preventing what is believed to be the source:
divorce.'*” By adding requirements such as counselling and making divorce more
difficult to obtain, the legislature hoped that the family environment would
become more stable and a better place to raise a child."®

Critics have called covenant marriage a potentially dangerous injection of reli-
gious belief into a civil, state-regulated commitment because it makes it more dif-
ficult to obtain a divorce on non-Biblical grounds than on Biblical grounds such
as adultery and abandonment.">' Others argue that covenant marriage might trap
spouses in loveless or abusive marriages.'> Critics also warn that covenant mar-
riage, which would make divorce difficult or impossible in some situations, could
harm children by trapping them in difficult family situations.'”

E. Status oF CiviL UNIONS AND DOMESTIC PARTNERSHIPS

Following the 2015 Obergefell decision, there remained a legal question of
whether civil unions and domestic partnerships would be recognized as legal mar-
riages or whether they would retain a separate legal status. As of January 2022,
five states allow for civil unions,'** seven states allow for domestic partnerships,'*’

South Carolina, S.B. 961, Gen. Assemb. 112th Reg. Sess. (S.C. 1998); Tennessee, H.B. 2101, 100th
Gen. Assemb. (Tenn. 1998), Virginia, H.B. 1056, Reg. Sess. (Va. 1998); Washington, S.B. 6135, 55th
Leg. (Wash. 1998); West Virginia, H.B. 4562, 73d Leg. Reg. Sess. (W. Va. 1998).

147. See Louisiana Covenant Marriage Act, codified at LA. REV. STAT. ANN. § 9:307 (Westlaw
through 2021 Reg. Sess. & Veto Sess.); ARIZ. REV. STAT. ANN. § 25-903 et seq. (West, Westlaw through
Ist Reg. Sess. of 55th Leg. (2021); ARK. CODE ANN. § 9-11-808 et seq. (West, Westlaw through 2021
Reg. Sess. & 2021 1st Ex. Sess. of the 93d AK Gen. Assemb.).

148. Sack, supra note 140, at A1l.

149. Melissa S. LaBauve, Covenant Marriage: A Guise for Lasting Commitment?, 43 LOy. L. REV.
421,424 (1997).

150. Id.

151. Sack, supra note 140, at A14.

152. Kevin Allman, Covenant Marriage Laws in Louisiana, GAMBIT NEW ORLEANS (Mar. 2, 2009),
https://www.nola.com/gambit/news/article_22fcc8ac-e201-5481-80f0-ea33c8175c4f.html.

153. Sack, supra note 140, at A14.

154. National Conference of State Legislatures, Civil Unions and Domestic Partnership Statutes,
NCSL (Mar. 10, 2020), https://www.ncsl.org/research/human-services/civil-unions-and-domestic-
partnership-statutes.aspx (listing states allowing civil unions as Colorado, Hawaii, Illinois, Vermont,
and New Jersey).

155. Id. (listing states allowing domestic partnerships as California, District of Columbia, Maine,
Nevada, Oregon, Washington, and Wisconsin).
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and Hawaii allows for a similar relationship known as reciprocal beneficiaries."®
Five states have converted all prior civil unions to full legal marriages."’

F. CHILD MARRIAGE

Child marriage, or “the marriage of a minor to an adult or to another minor,” is
legal in many states."”® Because there is no federal law banning child marriage,
regulation is left to the states.'” Many states allow child marriage with parental
consent and some add additional requirements such as pregnancy or a judge’s ap-
proval.'® States vary in the minimum age for child marriage: in Alaska, the mini-
mum age is 14, whereas in Oregon and Nebraska, the minimum age is 17.'°' In
nine states, including California, there is no minimum age as long as certain con-
ditions are met.'® Six states do not allow child marriage under any circumstan-
ces.'® Between 2000 and 2015, more than 200,000 child marriages took place in
the United States, 80 percent of which were between an adult and a minor.'**
Most minors involved were girls.'® Child marriage is most common in rural
areas and in poor families.'®

Since 2015, over half of states have taken action to raise the minimum mar-
riage age or outlaw child marriage altogether.'®” In August 2021, North Carolina
raised the minimum age to 16, leaving Alaska as the only remaining state that
expressly allows marriage for children as young as fourteen.'®® Despite these
changes, however, some advocates contend that states must raise the minimum
marriage age to 18, thus banning child marriage completely.'®

Opponents of child marriage frame the issue in human rights terms.'”
According to the Tahirih Justice Center, which advocates for ending child mar-
riage, “girls who marry before age 18 face greater vulnerability to sexual and
domestic violence, increased medical and mental health problems, higher drop-
out rates from high school and college, greater risk of poverty,” and other adverse
outcomes.'”! Because federal law makes marriage a statutory defense to

156. Id.

157. Id. These states are Connecticut, Delaware, New Hampshire, Rhode Island, and Vermont.

158. Kaia Hubbard, Child Marriage Is Not Uncommon in the U.S., but States Are Taking Action, U.S.
NEWS & WORLD REPORT (Sept. 1, 2021), https://www.usnews.com/news/best-states/articles/2021-09-
01/north-carolina-joins-growing-number-of-states-to-limit-child-marriage.

159. Id.

160. Id.

161. Id.

162. Id.

163. Id. These states are Delaware, Minnesota, New Jersey, New York, Rhode Island, and
Pennsylvania.

164. Id.

165. Id.

166. Id.

167. 1d.

168. Id.

169. Id.

170. Id.

171. Id.
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prosecution for sexual abuse of a minor, some states’ marriage laws enable adults
to marry minors with whom sex would otherwise be a crime.'”

IV. DivorcE AND DISSOLUTION STRUCTURES

Part A of this section will examine jurisdictional requirements for divorces
before focusing on the dissolution structures available in divorce proceedings to
eligible heterosexual couples. These alternatives include traditional fault-based
divorce, no-fault divorce, and the dissolution of covenant marriages. Part B will
discuss emerging divorce remedies, such as the increasing use of tort law and al-
ternative dispute resolution. Part C will address divorce issues for same-sex cou-
ples that arise in the wake of Obergefell. Finally, Part D will discuss dissolution
structures in the context of non-traditional family structures, such as civil unions
and domestic partnerships.

A. DI1VORCE STRUCTURES

Divorce is defined as the legal dissolution of marriage, effected by a judicial
decree that terminates the marital relationship and changes the legal status of
married parties.'”? Grounds for divorce may be fault-based'’* or no-fault,'” and
the dissolution may be limited'’® or absolute.'”” Divorce proceedings and decrees
may involve rights and duties related to spousal support,'”® property division,'”

172. 1d.

173. See Burger v. Burger, 166 So. 2d 433, 436 (Fla. 1964); Seuss v. Schukat, 192 N.E. 668, 671 (Il1.
1934).

174. S.B. v. S.J.B., 609 A.2d 124, 126 (N.J. Ch. 1992) (“Other than eighteen month continuous
separation . . . all grounds for divorce are bottomed in some type of ‘fault’ concept which give the
aggrieved spouse the right to seek termination of the marriage.”).

175. In re Marriage of Bates, 490 N.E.2d 1014, 1016 (Ill. App. Ct. 1986) (“The no-fault provision
allows a dissolution if three criteria can be established: (1) the parties have been separated for at least
two years; (2) irreconcilable differences have caused an irretrievable breakdown of the marriage; and (3)
attempts at reconciliation have failed or future attempts at reconciliation would be impractical and not in
the best interest of the family.”) (citing ILL. REV. STAT., 1984 Supp., ch. 40, par. 401(a)(2)); see also Joy
v. Joy, 734 P.2d 811 (N.M. Ct. App. 1987); Cary v. Cary, 937 S.W.2d 777 (Tenn. 1996); Haumont v.
Haumont, 793 P.2d 421 (Utah Ct. App. 1990); Grosskopf v. Grosskopf, 677 P.2d 814 (Wyo. 1984).

176. See McLendon v. McLendon, 169 So. 2d 767 (Ala. 1964); Brewer v. Brewer, 129 S.E.2d 736
(S.C. 1963); Gloth v. Gloth, 153 S.E. 879, 886 (Va. 1930) (explaining that limited divorce, sometimes
referred to as divorce a mensa et thoro, “divorce from bed and board,” or legal separation is a change in
status by which the parties are separated and are precluded from cohabitation, but the actual marriage is
not affected).

177. See, e.g., MD. CODE ANN., FAM. LAW § 7-103 (West, Westlaw through 2021 Reg. Sess.).

178. See, e.g., In re Fowler, 764 A.2d 916, 919 (N.H. 2000) (“The trial court has broad discretion in
determining and ordering the distribution of property and the payment of alimony in fashioning a final
divorce decree.”).

179. See Barnes v. Sherman, 758 A.2d 936, 939 (D.C. 2000) (“The trial court is charged by [state]
statute with distributing marital property in ‘a manner that is equitable . . . .””); In re Marriage of
Ignatius, 788 N.E.2d 794 (Ill. App. Ct. 2003) (abating a dissolution proceeding when wife died before
the entry of judgment for dissolution; thus, the trial court lost jurisdiction to rule on all of the other
matters concerning the husband and wife’s marriage relationship and could not order an accounting and
division of property).
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180 181
t,

custody,'® child support,'®' and child visitation rights.'**

1. Jurisdiction

In the United States, divorce is considered a matter of state jurisdiction.'®* The
federal government does not have jurisdiction in divorce proceedings and ali-
mony determinations, even when there is diversity of citizenship.'®* In Elk Grove
Unified School District v. Newdow, the Supreme Court discussed the domestic
relations exception under which the Court customarily declines to intervene in
the realm of domestic relations. '* The domestic relations exception is so rever-
ential to state law that the Court held that it precluded federal courts from exercis-
ing jurisdiction over divorce proceedings.'® This exception is based on statutes
and public policy, not on a constitutional mandate.'®’

2. Fault-Based Divorce

Fault-based divorce defines the dissolution of a marriage when one spouse
proves that the other spouse’s actions led to the failure of the marriage.'®®
Grounds for fault-based divorce vary from state to state, but some examples of
accepted grounds for divorce include adultery, impotence, extreme cruelty, long-
term imprisonment, and confirmed habits of drug or alcohol abuse.'®

180. See Johnson v. Calvert, 851 P.2d 776 (Cal. 1993) (showing that a court will consider intent of
the parents when determining who will retain custody of the child). But see In re C.K.G., 173 S.W.3d
714 (Tenn. 2005) (vacating adoption of intent test).

181. See, e.g., Guerin v. DiRoma, 819 So0.2d 968 (Fla. Dist. Ct. App. 2002); Henke v. Guerrero, 692
N.W.2d 762 (Neb. Ct. App. 2005); In re Feddersen, 816 A.2d 1033 (N.H. 2003) (announcing that when
awarding child support, state statutes usually authorize or mandate the divorce court to order the
responsible parent to give security for payment of the award).

182. See Vincent B. v. Joan R., 126 Cal. App. 3d 619 (Cal. Ct. App. 1981) (finding that divorce
proceedings may require the court to determine child visitation rights to preserve the best interests of the
child).

183. Chowhan v. Chowhan, 67 Pa. D & C.2d 610, 614 (Pa. Ct. Com. Pl. 1974) (“[J]urisdiction over
divorce lies within the several States and not in the laws or courts of the United States.”).

184. Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 12-13 (2004) (citing Ankenbrandt v.
Richards, 504 U.S. 689, 703 (1992)) (“So strong is our deference to state law in this area that we have
recognized a ‘domestic relations exception’ that ‘divests the federal courts of power to issue divorce,
alimony, and child custody decrees.’”).

185. Id. at 12 (““The whole subject of the domestic relations of husband and wife, parent and child,
belongs to the laws of the States and not to the laws of the United States.”” (quoting /n re Burrus, 136 U.
S. 58, 593-94 (1890)).

186. Id.

187. See Ankenbrandt, 504 U.S. at 697, 703-04.

188. Cornell Law School Legal Information Institute, Fault Divorce, https://www.law.cornell.edu/
wex/fault_divorce (last visited Feb. 3, 2022).

189. See, e.g., ALA. CODE § 30-2-1(a) (West, Westlaw through 2021) (stating that grounds for
divorce include: [(a)(1)] impotency, [(a)(2)] adultery, [(a)(4)] imprisonment of spouse in state
penitentiary for two or more years, if the sentence is seven or more years [(a)(11)] reasonable
apprehension of actual violence due to husband’s conduct, [(a)(8)] commission of spouse to an insane
asylum for five or more years, if spouse is hopelessly and incurably insane, [(a)(3)] separation from bed
and board for one year preceding complaint, [(a)(6)] addiction to habitual drunkenness or habitual use of
opium, morphine, cocaine, or similar drug if addiction started after marriage). See also Melissa S.
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Fault-based divorce stems from English common law.'”® Because marriage
was considered a key aspect of society during the nineteenth century, its dissolu-
tion was subject to public regulation.'”’ Under the fault-based regime, for divorce
to be granted, a person seeking divorce had to demonstrate that his or her marital
partner was guilty of misconduct.'®® Upon a showing of recognized misconduct, a
court would traditionally evaluate the validity of the divorce request and decide
whether to dissolve the marriage.'”® If the wealthier party was found guilty of
misconduct, he or she was obligated to support the innocent spouse; however, if
the lower-income party had committed the marital misconduct, the financial
award would be decreased by an amount determined by the judge.'** When both
parties were deemed to be at fault, some courts impliedly recognized that if the
mutual wrongs were of the same character and proportion, it would be difficult to
determine which party was mainly at fault, and as a result they would not inter-
fere or grant relief to either.'”> Most states continue to recognize some form of
fault as grounds for divorce, but a growing contingent has shifted to a completely
no-fault system.'”® See Appendix B for a summary of divorce laws by state.

LaBauve, Covenant Marriages: A Guise for Lasting Commitment?, 43 LOY. L. REV. 421, 426 (1997). In
Louisiana, separation from bed and board was granted on the following bases: “adultery, condemnation
to an infamous punishment, habitual intemperance, excesses, cruel treatment, outrages of one of the
spouses towards the other (if such habitual intemperance, or such ill-treatment is of such a nature as to
render their living together insupportable), public defamation . . . abandonment . . . [and] an attempt of
one . . . against the life of the other.” /d. at 426 n.27.

190. See JOYCE HENS GREEN, ET AL., DISSOLUTION OF MARRIAGE 8, 10—14 (1986); WILLIAM J.
O’DONNELL & DAVID A. JONES, THE LAW OF MARRIAGE AND MARITAL ALTERNATIVES 115-16 (1982);
JUDITH AREEN, ET AL., CASES AND MATERIALS ON FAMILY LAW 317, 317 (1992); LENORE J. WEITZMAN,
THE DIVORCE REVOLUTION 6 (1985).

191. See Maynard v. Hill, 125 U.S. 190, 206 (1888).

192. See, e.g., 23 PA. CONS. STAT. ANN. § 3301 (West, Westlaw through 2022 Reg. Sess. Act 3); see
also Elizabeth S. Scott, Rational Decision Making About Marriage and Divorce, 76 VA. L. REV. 9, 13
(Feb. 1990) (“A precommitment analysis suggests that the discredited fault-based divorce law, despite
other inadequacies, may have served a beneficial function by imposing costs on divorce. An alternative
legal regime offering precommitment options that are more compatible with contemporary social norms
may promote marital stability and thereby benefit spouses and children.”).

193. See Kenneth Rigby, Report and Recommendation of the Louisiana State Law Institute to the
House Civil Law and Procedure Committee of the Louisiana Legislature Relative to the Reinstatement
of Fault as a Prerequisite to a Divorce, 62 LA. L. REv. 561, 57677 (2002). The early English
ecclesiastical courts permitted two types of divorce: one based on a “prior-existing impediment to the
marriage, such as a prohibited degree of consanguinity between the parties,” and the other based on
fault. Id. at 574.

194. See Laura Bradford, The Counterrevolution: A Critique of Recent Proposals to Reform No-
Fault Divorce Laws, 49 STAN. L. REvV. 607, 608 (1997); see also MARTHA ALBERTSON FINEMAN, THE
ILLUSION OF EQUALITY 42 (1991).

195. See Eals v. Swan, 59 So. 2d 409, 410 (La. 1952) (“The Louisiana rule is that while mutual, equal
fault operates as a bar to relief being given to either litigant, the courts consider in each case the degree
of guilt, and only where there is a finding of fact that the degree of guilt has been equal is the suit
dismissed. The rule of comparative rectitude has been impliedly recognized.”).

196. See Hon. Karen S. Adam & Stacey N. Brady, Fifty Years of Judging in Family Law: The
Cleavers Have Left the Building, 51 FAM. CT. REV. 28, 30 (2013).
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The fault-based divorce scheme was eventually deemed inadequate because it
did not address marriages that failed for reasons unrelated to any wrongdoing by
one party.'”’ By treating marriage as a binding contract, the fault-based system
made marriage irrevocable unless one or both parties committed the requisite
misconduct.'® This policy encouraged perjury by couples, often with the assis-
tance of legal counsel, who wanted to end their marriages despite the fact that nei-
ther spouse had engaged in the required misconduct.'” Eventually, the
underlying rationale for restricting divorce shifted as, following several decades
of pressure to change, society in the 1960s began to view marriage as a contract
terminable at the will of the parties involved.”®

3. No-Fault Divorce

Under the no-fault regime, a marriage can be dissolved because of irreconcila-
ble differences or incompatibility of temperament that has caused the ultimate
breakdown of the marriage.”! As of January 2022, all fifty states and the District
of Columbia have adopted some type of no-fault divorce statute.***> Thirty-nine
states continue to recognize fault-based grounds for divorce.*”* A minority of
states have adopted broad-reaching, uniform no-fault divorce statutes that outline
all the procedures for making custody, child support, maintenance or alimony,
and property division decisions, in hopes of achieving consistency amongst
divorce law in the states that adopt them.***

The no-fault divorce regime has substantially lessened the fraud and stress
associated with divorce litigation®”® and has changed the basis for spousal

197. See Peter Nash Swisher, Reassessing Fault Factors in No-Fault Divorce, 31 FAM. L.Q. 269,
270-71 (1997).

198. See HOMER H. CLARK, THE LAW OF DOMESTIC RELATIONS IN THE UNITED STATES 181, 373-77
(1968).

199. See Swisher, supra note 197, at 270; see also Walter Wadlington, Divorce Without Fault
Without Perjury, 52 VA. L. REV. 32 (1966).

200. See, e.g., Swisher, supra note 197, at 270-71; Deborah L. Rhode & Martha Minow, Reforming
the Questions, Questioning the Reforms: Feminist Perspectives on Divorce Law, DIVORCE REFORM AT
THE CROSSROADS 191 (Stephen D. Sugarman & Herma Hill Kay eds., 1990) (describing confusion over
defining “the problem” with American families and arguing that it concerns a lack of public
commitment to sexual equality and quality of life following divorce).

201. See ALA. CODE. § 30-2-1(a)(9) (West, Westlaw through 2021); CAL. FAM. CODE § 2310 (West,
Westlaw. through Ch. 770 of 2021 Reg. Sess.) (defining legitimate legal grounds for divorce).

202. See infra Appendix B.

203. See infra Appendix B.

204. See, e.g., Marriage and Divorce Act, Model Summary, UNIF. L. COMM’N, httEs://www.
uniformlaws.org/committees/community-home?communitykey=c5a9ecec-095f-4e07-al 06-2e6df459
dOaf&tab=groupdetails (last visited Feb. 3, 2022). But only a few states have adopted the Uniform
Dissolution of Marriage Act, and there are vast dissimilarities between the versions adopted. See, e.g.,
In re Marriage of Cargill and Rollins, 843 P.2d 1335, 1338-39 (Colo. 1993).

205. See, e.g., Heather Flory, “I Promise to Love, Honor, Obey . . . and Not Divorce You”: Covenant
Marriage and the Backlash Against No-Fault Divorce, 34 FAM. L.Q. 133, 137 n.31 (2000) (“No-fault
reforms were generally given good marks within the legal community. Concentrating on the objectives
shared in the legal community, it was concluded that no fault had in fact achieved its purpose in
reducing fraud and stress. A survey of judges and attorneys in Iowa concluded: ‘The elimination of the
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support, which is no longer correlated with marital misconduct.”*® Divorce rates
increased significantly after the advent of the no-fault regime, spurring debate
about the role of divorce legislation.”*” Critics of divorce legislation across the
political spectrum have argued that no-fault divorce regimes are causally related
to this increase, as well as to issues relating to child welfare, the feminization of
poverty, and the downfall of family values.**® Others assert that no-fault divorce
caused the increase, but that the ultimate societal effect of allowing bad marriages
to be more easily dissolved is positive.*” Still others attribute the rising number
of divorces to larger social forces, such as urbanization and increased employ-
ment and education opportunities for women.”'® Overall, while divorce rates
have increased since the creation of no-fault divorces, the increase spiked pre-
dominantly in the 1970s, and divorce rates have decreased consistently from
2000 to 2019.%"

4. Dissolution of Covenant Marriage

Dissolution of a covenant marriage is only permissible when there has been a
complete breach of the marital covenant, a much higher standard than no-fault
divorce. Statutes related to dissolution specify limited reasons that must be pro-
ven to establish breach of the covenant.”'*> Examples of grounds for breach
include adultery, commission of a felony, physical or sexual abuse of the spouse
seeking dissolution or of a child of one of the spouses, separation without recon-
ciliation for a specified period of time, or habitual drug or alcohol abuse.>"

specific fault based grounds for divorce resulted in a more honest and civilized approach void of the
fraud, perjury, and abuse other parties frequently employed in divorce proceedings under the old law.””
(internal citation omitted)).

206. See Ira Mark Ellman & Stephen D. Sugarman, Spousal Emotional Abuse as a Tort?, 55 MD. L.
REV. 1268, 1278 (1996).

207. See Elizabeth S. Scott & Robert E. Scott, Marriage as Relational Contract, 84 VA. L. REV.
1225, 1237 (Oct. 1998) (referencing Thomas B. Marvell, Divorce Rates and the Fault Requirement, 23
L. & Soc’y REV. 543 (1989) (showing the increase in divorce rates after the introduction of the no-fault
divorce regime)).

208. Peter Nash Swisher, Marriage and Some Troubling Issues with No-Fault Divorce, 17 REGENT
U. L. REV. 243, 24647 (2004); Flory, supra note 205, at 137-38.

209. See, e.g., Andrew Schouten, Breaking Up is No Longer Hard to Do: The Collaborative Family
Law Act, 38 MCGEORGE L. REv. 125, 125 (2007) (“The adversarial system [of fault-based divorce]
exacerbates family divisions. . . . Existing antagonisms between the parties are made worse by the
costly, protracted, and frustrating aspects of civil litigation . . . .”).

210. See generally Ira Mark Ellman, Divorce Rates, Marriage Rates, and the Problematic
Persistence of Traditional Marital Roles, 34 Fam. L.Q. 1 (2000).

211. See Swisher, supra note 208, at 246; CTR. FOR DISEASE CONTROL, NATIONAL MARRIAGE AND
DIVORCE RATE TRENDS, NATIONAL VITAL STATISTICS SYSTEM, 2019, https://www.cdc.gov/nchs/fastats/
marriage-divorce.htm (showing that the divorce rate per 1,000 total population was 4% in 2000 and
followed a declining pattern to 2.7% in 2019).

212. See, e.g., ARK. CODE ANN. § 9-11-808(a) (West, Westlaw through 2021 Reg. Sess., 2021 1st Ex.
Sess., & 2021 2nd Ex. Sess. of the 93rd AK Gen. Assemb.), ARIZ. REV. STAT. ANN. § 25-903 (West,
Westlaw through 2021 1st Reg. Sess. of 55th Leg.).

213. Id.
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Dissolution of covenant marriages may also include a marital counselling
requirement before the union can be dissolved.*'*

B. ALTERNATIVE REMEDIES

Increasingly, couples have looked to alternative legal remedies, including tort
law and alternative dispute resolution, to address grievances not adequately cov-
ered under the current approaches to no-fault divorce.?'*> Due to the personal na-
ture of divorce, blame and negative feelings are often prevalent in divorce
proceedings. Spouses who feel they have been wronged may turn to tort law to
address those perceived wrongs in states with only no-fault divorce options.*'

Traditional procedures for granting divorce include adversarial hearings before
judges to determine the rights and duties relating to spousal support, property di-
vision, child custody and visitation.?’” Even in an ideal no-fault divorce, the par-
ties are still required to dissolve the marriage in a court setting.*'® More recently,
critics have argued that, in order to be consistent with other forms of contractual
relationships, such as partnerships and joint ownership of real estate, dissolution
of marriage should not require litigation unless there is a disagreement between
parties.?’” To avoid the courtroom altogether, couples are turning to alternative
dispute resolution mechanisms in their divorce proceedings.”** This approach
allows married individuals to separate on non-hostile terms outside of an adversa-
rial setting.**!

1. Remedies Under Tort Law

Couples may use a tort law approach to litigate perceived wrongs that took
place during marriage.*** This development is particularly significant in states
where no-fault divorce is the only option or where the grounds for fault-based
divorce are particularly narrow.”” In these no-fault states, victims of marital

214. ARiz. REv. STAT. ANN. § 25-901(B)(2) (West, Westlaw through 2021 1st Reg. Sess. of 55th

Leg.).
215. See Nehal A. Patel, The State’s Perpetual Protection of Adultery, 2003 Wis. L. REv. 1013, 1041
(2003) (“Since the abolition of inter-spousal immunity . . . courts now recognize that existing legal

remedies for certain types of marital misconduct are inadequate.”).

216. See Pamela Laufer-Ukeles, Reconstructing Fault: The Case for Spousal Torts, 79 U. CIN. L.
REvV. 207, 211 (2010) (“The transfer of fault litigation from divorce to torts, while often criticized as
simply transferring the acrimony from one forum to another, has distinct theoretical and practical
advantages, which can preserve what seems inescapably relevant in fault divorce while benefiting from
the advantages of no-fault divorce.”).

217. See id. at 235-36.

218. See id. at 218-20.

219. See John C. Sheldon, The Sleepwalker’s Tour of Divorce Law, 48 ME. L. REV. 7, 9 (1996).

220. See Swisher, supra note 208, at 246-47.

221. Id. at 248.

222. See, e.g., Drewes v. Ilnicki, 863 F.2d 469, 471 (6th Cir. 1988) (holding that federal court had
jurisdiction over a diversity lawsuit alleging that a former spouse committed intentional infliction of
emotional distress by interfering with plaintiff’s visitation rights).

223. See Twila L. Perry, No-Fault Divorce and Liability Without Fault: Can Family Law Learn from
Torts?,52 OHIO ST. L.J. 55, 62-64 (1991).
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misconduct seek justice by punishing the wrongdoer through the use of damage
awards.”** However, tort remedies are problematic because they may undermine
the legitimate goals that the no-fault divorce regime sought to obtain, in some
cases by forcing couples to assign some level of blame, or in others by leaving
one party undercompensated for wrongs inflicted during the marriage.”” Tort
remedies also do not prevent emotional and physical abuse because they assign
reparations only after the harm is caused, rather than preemptively preventing
harm to either party. Furthermore, torts related to marriage still lack clearly
defined standards for conduct. This uncertainty may produce inconsistent results
when marital torts are considered at trial **°

2. Alternative Dispute Resolution

Increasingly, couples seeking a divorce are choosing to use alternative dispute
resolution (“ADR”) in place of courtroom divorce proceedings.”?” Family dis-
putes have a number of characteristics that make them appropriate for ADR.**®
They usually involve continuous interdependent relationships and a complex
interplay of emotional and legal components.”* Additionally, an out-of-court set-
ting may enable the parties to a family dispute to more easily find a mutually sat-
isfactory settlement.”*® Various mechanisms utilized include court-annexed
arbitration, mediation under court auspices, private mediation, and arbitration by
agreement.”' In some jurisdictions, disputing parties have tried to use general
arbitration legislation, such as the Uniform Arbitration Act, to resolve marital dis-
putes.”* Most courts, however, have declared that issues such as child support
and custody may not be arbitrated as matters of public policy.”* As a result, a

224. Id. at 67.

225. Id. at 66.

226. See Ira Mark Ellman, The Place of Fault in a Modern Divorce Law, 28 ARr1z. ST. L.J. 773, 800-
01 (1996); see Weiss v. Weiss, 375 F. Supp. 2d 10, 17-19. (D. Conn. 2005). The plaintiff alleged claims
for breach of fiduciary duty, fraud, and conversion/theft as well as breach of contract. The court granted
the defendant’s motion to dismiss the tort and contract claims brought against him by his former wife on
the grounds that the claims were too closely related to those discussed in the marital dissolution
agreement, which bound the parties. The court also established that “federal courts may exercise subject
matter jurisdiction over claims between former spouses.” This decision is notable for two reasons. First,
although there is a domestic relations exception to federal jurisdiction that divests federal courts of
power to issue divorce, alimony and child custody decrees, this ruling suggests that divorce matters may
no longer be confined to state court. Second, individuals who use the no-fault divorce regime to dissolve
their marriages may still be able to bring tort claims against their former spouses for perceived wrongs.

227. Linda D. Elrod, Alternative Dispute Resolution, CHILD CUSTODY PRAC. & ProcC. § 1.12 (2021).

228. George L. Blum, Eric C. Surette, Arbitration of Family Disputes, 4 AM. JUR. 2D Alternative
Dispute Resolution § 32 (2022).

229. Id.

230. Id.

231. Rachel Rebouché, A Case Against Collaboration, 76 MARYLAND L. REV. 547, 549 (2017).

232. George K. Walker, Arbitrating Family Law Cases by Agreement, 18 J. AM. ACAD. MATRIM.
LAw. 429,431 (2003).

233. Arbitral awards are final under the Act and similar legislation. However, it is in the best interest
of the child for these issues to remain open and subject to change. /d. at 432.
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few states, such as North Carolina, have begun to provide for arbitration of family
law issues by adding statutes to the Uniform Act or by special legislation.”** The
Texas Alternative Dispute Resolution Procedures statute lays out the require-
ments for arbitration or mediation—the former chosen by written agreement of
the parties and the latter by written agreement of the parties or on the court’s own
motion—so that whatever decision reached is binding on the parties involved.**
In 2005, the American Academy of Matrimonial Lawyers published a Model
Family Law Arbitration Act, based on the Revised Uniform Arbitration Act
(“RUAA”).*° Some state legislatures have enacted new alternative dispute reso-
lution legislation as cases continue to operate within statutory and rule formu-
las.”*’” It remains to be seen what new rules courts will develop as alternative
dispute resolution becomes an increasingly favorable alternative to settling matri-
monial disputes inside the courtroom.

C. Divorce IssUuEs FOR SAME-SExX UNIONS

Since Obergefell’s decision in 2015, homosexual couples who have married
and divorced now face some issues that heterosexual couples do not. Prior to
Obergefell, homosexual couples in most states were not permitted to legally
marry, while heterosexual couples could marry at any point in their relation-
ship.**® As a result, there are many homosexual couples that were in relationships
with one partner for many years and were unable to get legally married.”* This
presents an issue to the courts when same-sex couples who were together for dec-
ades decided to get married after Obergefell and then decided to divorce after a
short period of time.**® The court has to analyze whether the marriage should be
considered a short-term marriage when awarding divorce settlements—an issue
that is still unresolved and left to judicial discretion.**' There is no universal defi-
nition for short-term marriage, but most states consider a marriage of under 10
years to be short-term.**

Another issue for same-sex couples that has arisen in many states is the award-
ing of child custody during divorce proceedings. For example, before 2010,

234. See, e.g., id. at 444; CAROLYN MORAN ZACK, FAMILY LAW ARBITRATION: PRACTICE,
PROCEDURE, AND FORMS 8 (ABA ed., 2020).

235. TeEX. FAM. CODE ANN. § 153.0071 (West, Westlaw through 2017 Reg. & 1st Called Sess. of
85th Leg.).

236. George K. Walker, Family Law Arbitration: Legis. and Trends, 21 J. AM. ACAD. MATRIM. L.
521,521 (2008).

237. Id. at 522.

238. G.M. Filisko, After Obergefell: How the Supreme Court Ruling on Same-Sex Marriage Has
Affected Other Areas of Law, AB.A. J. 1, 1 (June 2016), http://www.abajournal.com/magazine/article/
after_obergefell how_the_supreme_court_ruling on_same_sex_marriage _has_affe/ (discussing a
same-sex couple that was together for 32 years and married for three years before deciding to
divorce. Some judges might consider this a short-term marriage).

239. Id. at5.

240. Id.

241. Id.

242. Id.
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same-sex couples could not both be named as a child’s legal parents under
Florida law.** In the wake of Obergefell, if married same-sex couples do not
take legal protective measures to ensure both parties were named parents, such as
through adoption or a judgment of parentage, there can be very complicated child
custody disputes over which parent has legal custody upon separation.®**
Furthermore, LGBTQ parents who do not conform to a two-parent, middle-class,
monogamous model can face discrimination and limitations to access to
justice.**

D. NoN-TRADITIONAL FAMILY STRUCTURES

Individuals who have entered into domestic partnerships but who have chosen
not to marry are generally excluded from the established dissolution structures
and remedies available to similarly-situated married individuals when they wish
to terminate their relationships. Problems arise particularly in the context of chil-
dren®*® and shared property.**’

Various alternative family structures exist outside of the traditional notion of
marriage. These alternative family structures have achieved varying degrees of
legal recognition.>*® Such alternative structures include non-marital cohabitation
or sexual relationships.*** Non-traditional family structures also include families
in which children®° are adopted or are biologically related to one parent but not
the other.”' Through a series of cases involving illegitimacy of children and the

243. Id. at6.

244. Id. at5.

245. Maria Federica Moscati, Understanding LGBTQ Unions and Divorces, DISPUTE RESOLUTION
MAGAZINE, Spring 2019, at 32, https://www.americanbar.org/content/dam/aba/publications/dispute_
resolution_magazine/spring-2019/13-moscati-lgbtg-divorce-review.pdf.

246. See Titchenal v. Dexter, 693 A.2d 682, 689 (Vt. 1997) (“Given the complex social and practical
ramifications of expanding the classes of persons entitled to assert parental rights by seeking custody or
visitation, the Legislature is better equipped to deal with the problem, not the courts.”).

247. See, e.g., Trombley v. Sorrelle, 786 N.Y.S.2d 296, 297 (Watertown City Ct. 2004) (quoting
Morone v. Morone, 413 N.E.2d 1154 (N.Y. 1980)) (“If non-marital cohabitants wish to form an
economic partnership, they may do so; but the partnership can be created only by agreement, not by
operation of law.”); Champion v. Frazier, 977 S.W.2d 61, 64 (Mo. Ct. App. 1998) (holding that evidence
concerning the conduct of unmarried cohabitants was insufficient to establish an implied-in-fact contract
between the plaintiff cohabitant and defendant cohabitant to share equally in the ownership of their
home; although the plaintiff contributed to the household, she did not substantially contribute to the
purchase of the home and her name was neither on the title nor the bank loan for the home).

248. Charles P. Kindregan, Jr., Religion, Polygamy, And Non-Traditional Families: Disparate Views
On The Evolution Of Marriage In History And In The Debate Over Same-Sex Unions, 41 SUFFOLK U.L.
REV. 19, 32 (2007).

249. Id. at 32 n.79.

250. Nonmarital and/or non-biological families with children face a number of legal questions and
inequities compared to marital and/or biological families. These parentage issues are outside the scope
of this article.

251. See, e.g., Kate Rice, New ‘Non-Traditional’ American Families, ABC NEwWS (Jan. 19, 2017),
http://abcnews.go.com/Health/story?id=118267&page=1.
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right to contraception outside of marriage, the Supreme Court recognized that
there was a right to family planning and parenting outside of marriage.>>

One solution to the legal inequities between marital and non-marital families is
to create a registration system for couples to register contracts outlining their obli-
gations and rights with the State.>* These registered contracts would also confer
upon the couple the same benefits and rights as those married couples enjoy.”*
Some people believe that the legal recognition of non-marital unions based on
contract or equitable theories is subversive to marriage itself, while others have
argued that it is senseless to refuse recognition of non-marital family structures
because these alternatives have gained wide societal acceptance. Other schol-
ars argue that increasing non-marital options in which couples can gain access to
protections within their relationships would actually increase the quality of
marriage.>°

Increasing numbers of courts are providing relief to unmarried couples who
terminate their relationships.®’ In Marvin v. Marvin, the California Supreme
Court upheld the right of an unmarried couple to enter into express and implied
contracts governing the economic consequences of the termination of their rela-
tionship and recognized the availability of equitable remedies.**® Since that deci-
sion, many other courts have accepted some or all of these theories to provide
relief to cohabitants.”® In addition to theories of express or implied contract,
some courts permit cohabitants to assert equitable remedies based on a theory of
restitution or unjust enrichment.”® The requirements of equitable relief may
work particular hardships for an individual who has functioned exclusively as a
homemaker during the course of the relationship, as it will be harder to convince
a court that his or her partner has been unjustly enriched.?!

The lack of legal recognition for non-traditional family structures contributes
to the perpetuation of social issues faced by members of such non-traditional

252. See, e.g., Melissa Murray, Obergefell v. Hodges and Nonmarriage Inequality, 104 CAL. L. REV.
1207, 1210 (2016) (“Despite the difference in subject matter, these cases together suggest the promise of
constitutional protection for nonmarriage, the unmarried, and nonmarital families, and therefore
constitute a coherent jurisprudence.”).

253. Erez Aloni, Registering Relationships, 87 TULANE L. REV. 573, 576 (2013).

254. Id.

255. Kindregan, supra note 248, at 33.

256. Jessica R. Feinberg, The Survival of Nommarital Relationship Statuses in the Same-Sex
Marriage Era: A Proposal, 87 TEMPLE L. REV. 45, 47 (2014).

257. John M. Yarwood, Breaking Up is Hard to Do: Mini-DOMA States, Migratory Same-Sex
Marriage, Divorce, and a Practical Solution to Property Division, 89 B.U. L. REv. 1355, 1368 (2009).

258. Twila L. Perry, Dissolution Planning In Family Law: A Critique of Current Analyses and a
Look Toward the Future, 24 FAM. L.Q. 77, 105-06 (1990).

259. Id.; see also Marvin v. Marvin, 176 Cal. Rptr. 555 (Cal. Ct. App. 1981).

260. Perry, supra note 258, at 110.

261. Id.; see also Marvin, 176 Cal. Rptr. at 555 (holding that there was no basis for an award to
plaintiff-homemaker based on equitable principles, finding that defendant was not unjustly enriched and
that plaintiff actually benefited from the relationship to the tune of $72,000).
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families.?** Social issues largely develop with the presence of children include
maternal gatekeeping®® and a lack of a formal co-parenting structure when a
romantic relationship ends.***

V. ForuM SHOPPING

A relevant issue in family law is the belief that differing state policies regard-
ing marriage and divorce have led to an increased use of forum-shopping. This
may cause a breakdown of the legitimacy of laws in some states because one
state’s specific marriage and divorce laws can be circumvented when interested
parties venture into other states with more lenient or less stringent institutions
(absent any evasion statutes).”®

Th[is] increasing disparity . .. will impose additional pressures on our
federalist system—states will have to decide not only whether to con-
fer rights or impose obligations on individuals whose non-marital rela-
tionships were established in that jurisdiction, but also whether to
enforce rights conferred or obligations imposed in other jurisdictions
when individuals subsequently decide to cross state lines.?*®

State policies with respect to the enforcement of rights and obligations created
elsewhere have the potential to promote forum-shopping to facilitate individual’s
promoting their own interests at the expense of others.”” Absent congressional
action or general agreement among the states, one can expect increasing issues in
regards to forum shopping with respect to a whole range of issues in family law.>*®

VI. CoNCLUSION

Over time, societal perceptions of marriage have drastically shifted towards a
more progressive and liberal standard. In response, case law and political

262. Claire Huntington, Postmarital Family Law: A Legal Structure for Nonmarital Families, 67
STAN. L. REV. 167, 170 (2015) (“Family law is a critical but often unappreciated part of the problem,
contributing to the differential outcomes for children born to unmarried parents. Family law places
marriage at the very foundation of legal regulation. Indeed, the most fundamental divide in family law is
between married and unmarried couples, and this schism carries over to how the law addresses
nonmarital children.”).

263. Id. at 171 (Maternal gatekeeping takes place between unmarried, different-sex parents where
the custodial mother determines the father’s access to a child or children). Maternal gatekeeping can
cause issues when a mother hinders father-child relationships by behaving in ways that impact how
fathers feel about their parental role. Such gatekeeping often results in less involvement by the non-
residential parent and feelings of insecurity in children regarding their relationship with that parent. See
also Marsha Kline Pruett, Lauren A. Arthur, Rachel Ebling, The Hand That Rocks the Cradle: Maternal
Gatekeeping After Divorce, 27 PACE L. REV. 709, 712 (2007).

264. See Huntington, supra note 262, at 171 (comparing the lack of a formal structure to the
formalized co-parenting structure given to divorcing parents through the court system).

265. Mark Strasser, The Future of Marriage, 21 J. AM. ACAD. MATRIM. L. 87, 87-88 (2008).

266. Id. at 88.

267. Id.

268. Id.
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viewpoints have attempted to adapt to the change in values. Marriage and divorce
continue to be divisive and contentious in societal discourse. The courtroom will
increasingly serve as the forum for the disputation of these issues.

Furthermore, the judicial system will be called upon to interpret the rights and
obligations conferred by different states, limiting to varying degrees the steps that
can be taken by the state legislatures to address the needs of their citizens. In a
post-Obergefell era, that focus will be on the disparity between the states with
respect to the benefits conferred and obligations imposed, on individuals in both
marital and non-marital relationships.

Same-sex marriage remains a controversial issue even seven years after the
Obergefell decision as LGBTQ advocates continue to battle for marriage equality
in courtrooms and statehouses.?*® Individuals continue to advocate for equality
for same-sex couples on issues such as marriage licenses, birth certificates, and
even divorce proceedings.

Although marriage is widely considered a private decision made by two individ-
uals, it is nonetheless a legal relationship regulated by the state. As the cultural
understanding of marriage continually shifts to meet the evolving views of society,
the circumstances surrounding the formation and dissolution of marriage change
to meet that shift, creating the need for ever-flexible and updated state regulation.

While states vary in the minimum age for child marriage, many states still
allow child marriage with parental approval, and some add additional require-
ments such as pregnancy or a judge’s approval.”’® Many opponents frame the
issue of child marriage in human rights terms, pointing to data showing that girls
who marry before age 18 face increased issues with violence, health problems,
and poverty.”’" Absent federal regulation of child marriage, it is left up to the
states to protect young women from the issues that follow child marriage.

While there appears to be constant and ever-increasing confusion surrounding
marriage and divorce laws, it is clear that states will be forced to adapt to the
shifting views of a public that, however gradually, wants to expand the legal defi-
nition and private determination of marriage and the rights implicated in tradi-
tional and alternative forms of dissolution.

Lastly, an issue that is likely to arise due to different state laws for divorce is
forum shopping. Couples seeking a divorce may choose to go to a state with more
lenient laws of divorce that may be favorable. Absent congressional action pro-
viding uniformity in divorce and other areas of family law, increased forum-shop-
ping can be expected.”’?

269. See Moreau, supra note 29.

270. See Hubbard, supra note 158.

271. Id.

272. See Strasser, supra note 265, at 88.



361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

392

by Jurisdiction

ions

Regulat

iage

: Selected Marri

Appendix A

121
-GT § NNV "LVLS "ATY ZINY
48!
-GT § NNV "LVLS "A9Y ZINY
01
-GT § NNV "LVLS "ATY ZINY
101
paziugodar sonred saned (22189p | -G7 § NNV "LVLS "ATY "ZINY
SOA | Qrels Jo no pijep QUON 9] JO JUIsSU0)) 9y) JO JUIsU0)) 91/91/81 QUON Ul{y) UISNOd 18| VNOZINY
11€°60°ST § "LVLS VISVTY
1€0°0°ST § "LVLS VISVTY
1L1°60°ST § "LVLS VISVTY
¥961/1 120°60°ST § "LVLS VASVTY
/1 210J2q paIJu saned (ea139p 110°S0°ST § "LVLS VISVTY
ON J —UONMEMOUOM r%ﬁ—u € A3 Jo juasuo)) J[qeproA ﬁ\b\\w_ QUON r—u?v uIsnod Js| VISVIY
0Z-1-0€ § 440D VIV
G-1-0¢ § 440D VIV
L10T/1/1 910J3q $-1-0€ § 530D VIV
0Jul PAIAUD saned saned Suriqrs ‘yuared (o2139p pig) maydou €-€1-VE] § 4a0D VIV
ON J1 paziuSooay QUON ) JO JUASUOD) Q) JO JUASUOD) 91/91/81 -dass ‘priyodarg Q001U “Q[oun ‘yuny YINVEVTY
juasuo)
paNqyoag asudIT Suppe Sunpe Hoo s
RS- afeLue aBeLLIE Lyoede)y Loede) a3y puasuo) paqIyo.g panqryo.q
Jo uoiseAg MET uowuwo)) J10j porg [earsdyq [BIUdIA DI YJM Anuyyy Ayumguesuo)) NOLLOIasTaN(
Sunrepy 23y/juasuo))
Jo sy




MARRIAGE & DI1VORCE 393

2022]

€0€ § 840D "WV "IVD
6S€ § HA0D "WV "1IVD
T6€E § 400D "WV "1VD
0022 § 440D "WV "IvD
80€ § 440D "WV "1IVD
Aels 20€ § 340D WV “"1VD
JOINO patLrew j1 (92139p 10€ § 340D WY “TVD
ON | Auo paziuSoooy QuoN | Amoedes syoe,, | Aoedeo syoeT, SI>/0N/81 QUON PIg) 9931U ‘d[duUnN VINIOAITYD
901-11-6 § NNV 200D "IV
jueuoxd €01-11-6 § NNV 900D Y
Jriomoraq pliyopuess 201-11-6 § NNV 3A0D "My
Sunoenuoos jo Sunoenuoojo | ued ‘g1>/oppwiaf padopy (92139p | T10I-11-6 § NNV 20D SNy
ON UON_EMOUO\— JON /\Aﬁ—u S ,w 1> pig merur D?-NQNU: mefur uﬁﬁ—ﬂ.&ﬁoz 9 .N\GS RN\%— \U:LU—UEN.—M ﬁ—wum ﬂ—u?v ursnod Is| SVSNVIY
juasuo)
panquyo.g s Buppe Buppe] 1mo) s
PRS- JseLLIBIAl ageLle fyoede) foede) ﬁ\:\a_&w panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g Y Ayuigyy AyumSuesuo)) NOLLOIasTaNn(
' Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

394

ON

paziugodar

9Je)s JO INO PIfEA

QUON

QUON

auoN 91/91/81

priyodars
‘uareddag

(92139p

U\—Mv EREI hO—UED

V8¢

494 § "LVLS ‘NAD 'NNOD
GT-99% § "LV.LS "NED 'NNOD
12-99¢ m "LVLS 'NdD 'NNOD

v0Z-99¢ m "LVLS 'NdD 'NNOD

LNADILOINNOD)

SO

paziugoooy

QUON

S1qepIoA

21qepIOA 91/91/81

QUON

(oa139p

U.—Mv 031U .O_UED

111

-01-¢1 § "LVLS "ATY "0T10D

801

-C-1 § "LVLS ATy (010D

LOT

=Cp1 § LVLS "ATY 010D

Or1

-Tp1 § LVLS "AZY "010D

§'601

-1 § "LVLS ATy 010D

901

“T-b1 § "LVLS "ATY 010D

Oavio1o)

panqryo.q
sMer] 9jelS

JO uoIseAR]

JZeLLIBIA]

MeT uowrwo))

ENIER |
JgeLLIRIA
J0J porLdJ

Sunrepy

Sunpey
fede)

[earsiyg

Judsuo)
Sunypey 300 s
fypede) 33y puasuo)
BN [DIULID J YJIM
23y/juasuo))

Jo gy

panqyo.g
Auyyy

panqryoag

Ayumguesuo))

NoLLOIasnINf

(@aNNIINOD))




MARRIAGE & DI1VORCE 395

2022]

9SIN0D 11T 1L § "LVLS "V
uoneredaxd e 1T 1PL § "LVLS V1L
-rewoid pajord 190 T¥L § "LVLS V1]
-Wod },UdARY saned saned (ea139p Y0 1¥L § "LVLS VT
ON Paziu3oda1 10N Jiskep ¢ Bl iR BLEN (9] ) JO JUASU0)) m\m 7/81 QUON PIE) 9091U ‘Qpoun Vardo1J
9T1 § €1 M NNV 830D "14d
€21 § €1 1M NNV 200D "14q
(181
§ €1 "LIL NNV 0D "1
J[qEPIOA $pajEd LOT § €1 M NNV 9d0D “1aq
UQN_:MOUD\_ -IX0jur st \Q‘:u.n_ Auuhwm—u :.:uv ursnod 101 m €1 "M NNV 9d0) "1dq
SOA | 9¥eIS JOIno preA smoy ¢ © J1 payqryoid S[qEPIOA ON/ON/S1 QUON. 18] *2091u 3duN FAVMVTEJ
juasuo)
ASUDI] Sunypey Sunypey 14N0)) Ym
panqiyo.aq _
PRS- JseLLIBIAl ageLLIBI\ fyoede) foede) 38y uasuo) panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g Y Ayuigyy AyumSuesuo)) NoLLOIasrnf
' Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




361

[Vol. 23

9Z-08S § "LVLS AT "MVH
6°CLS § "LVLS "ATY "MVH
9-TLS § "LVLS "ATY "MVH
G-TLS § "LVLS "ATY "MVH
€-CLS § "LVLS "ATY "MVH
T-TLS § "LVLS "ATY "MVH
paziugooar (o0130p 1-CLS § "LVLS "ASY "MVH
ON | 91038 JO 1IN0 pIIRA QUON J[qepPIOA J[qepIOA S1/91/81 s3urjqrs-doig PIg) Q031U ‘9poun IIVMVH

€€-€-61 § NNV 200D 'VD
G-€-61 § NNV 900D 'VD
$-€-61 § NNV 2d0D VD
€-€-61 § NNV 4d0D 'VD
T-€-61 § 'NNY 8d0D 'VDH
['T-€-61 § NNV 9d0D 'VD

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

396

J[qepIOA (pajRd VIDYOHD
L661 -rxojur st Kyred prIyopuess (e0139p 1-€-61 § NNV 900D 'VD
SOA | /10/10 01 101g QUON | ®jipanquord panqyoiq LU/LT/81 ‘piyodarg piIg) 2031u ‘ajoun VIONOaD
JUISU0))
ASUI Sunype Sunpe
panquyoig 1 PPl uBpe 100D ynm
Smer] AelS dBeLLIEI dseLLIEIy fpede) Loede) 33y puasuo) paqyoIg paNqIyoIg
T
o worsen Mer] uowrwoy) 10§ poLd [earskyq BB D g s Sy AyumSuesuo)) NOLLOIasTaNn(
Jo uoiseAay ’
Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




397

(suondooxo LIT/S "LVLS dNOD "TI OSL

[IM) SUISNOD 91T/ "LVLS "dNOD "TI 0SL

22139p 1811 ‘901U P1T/S "LVLS 'dNOD "T1] OSL

pue june ‘maydou TITYS "LVLS "dNOD "TI OSL

pue june ‘moydou pue 807/S "LVLS "dNOD "TT[ 0SL

S061/0¢€/9 10399 d[oun ‘233t pue 3o LOT/S "LVLS dNOD "TI OSL

pue pazIugooal -un ‘s3ur[qrs yuBpuIdS €0T/S "LVLS "dNOD "TI[ OSL

SOA | 9IS JOINO pI[eA Kep | 9IqEPIOA 9[qEPIOA 91/97/81 QUON -9p pue I0)sa0uy SIONITT]

MARRIAGE & DI1VORCE

suIsnod Jsity ‘smoydou
JO sjune "sadaru pue
s9[oun ‘poojq Ajoym

10 J[eY JO SINSIS €0P-7€ § NNV 200D OHVA[

2022]

poziugooar pue s19y101q ‘92139p | 9(Z-7€ § 'NNY 240D OHvA]
Q)eIS JO IO KI9AQ JO SJUBPUIS S0T-T€ § NNV 00D OHVA]
PI[eA PUE 9661 -9p pue SI101S30UL | ZOZ-TE § NNV 200D OHYA]
SOK /10/10 03 1011 QUON 9IqepIoA SIqepIOA 91>/97/81 QUON | ‘URIP[IYD PUE SJUAIR] OHVA[
juasuo)
ASUDI] Sunypey Sunypey 14N0)) Ym
panqyo.q _
PRS- JseLLIBIAl ageLle fyoede) foede) 38y uasuo) panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g s Sy AyumSuesuo)) NOLLOIasTaNn(
' Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

398

T-6-11-1€ § 540D "ANT
9-8-11-1¢€ § 940D "ANL
G-8-11-1¢ § 400D "aN]
$-8-11-1¢€ § 440D "ANT
TT-p-11-1€ § 900D "aNT
€-C-11-1€ § 400D "aNT
T-CT-11-1€ § 540D "ANT
paziugooar pajedrxojul GO 1SB9[ Je IR S-1-11-1€ § 440D "aNJ
9JE1S JO INO st Kyred e J1 pojt SUISNOJ JSIY SSa[un #-1-11-1€ § 9a0D "aN|
PI[eA pUR 8GHT -quyoud ‘sonred ‘SUISNOO PUuodas uey) Z-1-11-1¢€ § 4a0) "any
SoX \~ C\~ (0 0y I0L1d QUON 33 Jo juasuo)) panqyorq £|V\R N\w_ QUON Ppaje[ar \ﬁvaTV QAIOIN VNVIANT
juasuo)
panquyoig osuert Buppe Suppe] 300D |im
PRS- JseLLIBIAl ageLle fyoede) foede) ﬁ\:\»q:aw panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g s Sy AyumSuesuo)) NOLLOIasTaNn(
Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




MARRIAGE & DI1VORCE 399

2022]

10RIIUOD
[1A1D Kue
Sunyew woiy pay

-1penbsip st K1red

10enuo0d
[1A10 Aue
Sunjew wouy pay

-1penbsip st Kyred

SUISNOD ISI1,]

uos s, 19JSIS

10 ‘U0S §_I9YJ0Iq ‘UoS
s JoJySnep ‘uos s,uos
“I91)0Iq ‘U0S ‘19y101q
s Jayjoul ‘19y1oIq

S JoyJeJ pue URWOAN
1)ySnep s, I9IS1g

10 ‘19)ySnep s JoyloIiq
‘1)ySnep s 1oyysnep
‘10)y3nep s,uos
191818 “‘19)ySnep ‘19)

-SIS S, I9UIOW ‘SI)SIS

0T°S66 § 340D VMOT
61°66S § 240D VMOL
#'S6S § 340D VMOI
£°66S § 510D VMO
T'S6S § 400D VAMOL
V1°666 § 200D VMOL

SOK PpazIug0d3y skep ¢ € J1 paiqIyold © J1 paiqryold 91/91/81 QUON S foye} sIy pue Uejy VMOL
JudIsu0))
AU Sunype sunpe
panqyo.g 1 PRET PP 31m0D) ym
JU— JdeLIIRIA] aderuepy fede) fyede) 3By puasuo) pajqyoag paqyoag
Me
o worsen ME UoUTO,) 10§ pordg [earsAyq I R2ADJ Y Ayuyyy AyumSuesuo)) NOLLOIasINf
Jo uoiseay i
Suniepy 23y/yuasuo))
Jo gy
(QaNNILNOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

400

JUSWILIISIP Y26 § LYLS "ATY VT
Jo a1qedeour,, G6 “MB NNV 2d0D) "AID 'V
st Kred Jrojqe uoniqryoxd 1°06 “Me NNV 2a0D) "AlD "V
-p1oA ‘pannbar QATeM ABUI 1INOD Q2139p iy UTPIM 06 Me NNV 2d0)) "AID VT
paziugodar senred o) ‘uondope Aq | S[RIAIL[[OD ‘SJUBPUDS 112:6 § NNV "LVLS 'V
Sox | e1e38 JO 1IN0 PIIRA SOy 47 QUON | JO JUASUOD) 9L, 91>/97/81 | J11nq ‘e018ap yipy -Op PUE SJUBPUSISY VNVISINO]
01TT0F § NNV "LVLS "ATY "AN
001°C0F § NNV "LVLS "ATY AN
0T0C0F § NNV "LVLS "ATY A
sonred SUISNOD PU0IAS | OTOTOF § NNV LVIS AT "AS
ON UONMEMOUOM QUON 33 Jo juasuo)) panqyorq m\Q N\w— QUON uey) 19so[d w:ﬁﬁ%:< ASDNINT YN
suIsnoo JsIty ‘smoydou
pue sjune nmuowmc
PUE S3[OUN ‘SINSIS | 80ST-€T § 'NNV "LVLS NV
PUE SIDYIOIQ “UAIP | COST-€T § 'NNV "LVLS "NV
+31 -[IyopuRI3 pue SIUS | €0ST-€7 § NNV "LVLS NV
are sanred yjoq saned saned -redpueisd urpnpour T0ST-€T § 'NNV "LVLS NV
ON J1 paziug0oy skep ¢ 9] JO JUASUO)) Y] JO JUIsSU0)) S1/91/81 QUON ‘UQIP[IYD pue SjUAIRJ SYSNVY
juasuo)
panquyo.g s Buppe Buppe] 1mo) s
PRS- JseLLIBIAl ageLLIB fyoede) foede) 3By puasuo) panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g Y Ayuigyy AyumSuesuo)) NoLLOIasrnf
Sunrepy 23y/juasuo))
Jo sy
(QaNNILNOD))




MARRIAGE & DI1VORCE 401

2022]

19)S1S 10 19Y101q

s Jayjou 19y Jo uos
Q) 10 I)SIS 10 IaYloIq
s 1oyJe] 19y JO uos
Q) ‘19Y10Iq S IdyjowW
‘I94101q S IayIe] ‘Uos
S I9)SIS ‘UOS S Iay1oiq
‘1910Iq ‘uospuei3d
‘uos ‘royjejpueid
‘19UJe] 1oy 0 UBWIO AN
12)S1S 10

191101q S Idyjow SIy
Jo 1y3nep oy} 10 19}
-SIS 10 19Y)01q S Idyley
SIy Jo 1ay3nep ayy
‘I9)STS S I9ylowW ‘19)
-SIS S Ioyle] ‘1oysnep
s 101SIs ‘IojySnep

S 191101q “IAISIS
‘1ay3neppueis ‘10)
-y3nep ‘royjowpueld

1SLSV

61 M NNY LVLS AT HA

10L§V

61 "1 NNV "LV.LS "ATY T

959§V

-61 "I NNV "LV.LS "ATY "GN

98V

-61 M NNY "LVLS AT HA

40598V

61 "1 NNV "LV.LS "ATY “dN

SOX Paz1u30221 10N QUON J[qEPIOA J[qEPIOA 91/91/81 QUON ‘Iaylou SIY 0] UBRIA! ANIVIA
JudsSU0))
ENVERIT Sunpoe Suryoe —_
panquyoig 1 PPl uBpe 100D ynm
Smer] AelS dBeLLIEI dseLLIEIy fpede) Loede) 33y puasuo) paqyoIg paNqIyoIg
T
o UoISEA MET uowuo)) J10J porLg [earsdyg [BIURIA DRI YIM Ayuigyy ApumSuesuo)) NOLLOIASRIN[
Jo uotsesy ?
uprep 23y/juasuo))
Jo sy
(@aNNIINOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

402

*Jurfesunod
o1j0uas JO JBOYIIAD
s uerdrsAyd ayisinbar
oy sopraoid uewom

10 uew 9y) se Suo|

SE 19)SIS 10 19)0Iq

s Jayjoul Iay] Jo Uos
A1) IO IJJSTS 1O JAYJ0Iq
s JoyJe] 19 JO uos oy}
Airew Kew uewom

© pue ‘19)sIS 10 I9J0Iq
s Jayjou sIy Jo
1)y3nep ay) 1o I9)STS
10 I2YJ01q S JaJe] S1Y
Jo 1aySnep oy) Aurew
Aew uew € ‘IOAOMOH
*9[oun Io ‘june

“a0a1u ‘moaydou ‘Sury
-qIs ‘p[IYIPUEIS ‘P[Iyd
“uaredpueid ‘yuared
s, uosxad ey Aurewr

jou Kew uostad y

JUISU0))
ENVERIT Sunpe Sunpde —_—
panquyoig 1 PPl uBpe 100D ynm
SMEBT RIS dBeLLIEI dseLLIEIy fpede) Loede) 33y puasuo) panqiyoag pajqIyoaq
T
o UoISEA MET uowuo)) J10J porLg [earsdyg [BIURIA DRI YIM Sy ApumSuesuo)) NOLLOIASRIN[
Jo uoiseAay 2
uprep 23y/juasuo))
Jo sy
(@aNNIINOD))




MARRIAGE & DI1VORCE 403

2022]

SO2I0J poulLIe

SN Ay jo19q
-waur e I0 juap

-1521 pue[AIRI
esIson 08¢
-1ed o) Jo auo § MV WY "NNV 2d0D ‘AN
Jrosned pood priyopuers SOV
10§ suondaoxo s, osnods ‘esnods § MV WV NNV d0D) "N
Im ‘pansst S PIIyopueIs 10€-C
ST 9SUIDI] A} ‘asnods s priyo § MV WV NNV 9d0)) "dIN
19)Je Kep 1ep ‘PIIYD s, 9snods pIIyo 202-2
-UQ[BD PUOIAS 9uored s asnods s, 3urqrs quareddols | § MVT AV NNV 9d0D) ‘AN
Y) uo ‘we 9 9uoredpueid | ‘Surqrs s juared ‘priyo 102-2
poziugodar [HUN 9ATI0JJ soned saned s, asnods ‘asnods -pueid ‘Surqrs ‘prryd | § MV WV NNV 2d0D) "d]A
ON | @118 JO INO pPIfEA 10U ASUADIT 9] JO JUASUOD) Y] JO JUISU0)) SI/S1/81 s Juaredpueln) 9uared quaredpuern ANVIAAVIA
juasuo)
ASUDI] Sunypey Sunypey 14N0)) Ym
panqiyo.aq _
SMEBT RIS dBeLLIEI dseLLIEIy fpede) Loede) gy puasuo) PaNqIyoIg panqiyoag
1o uorseag Mer] uowrwoy) 10§ POLId [earskyq BB D g s Ayuigyy AyumSuesuo)) NOLLDIasRINf
’ Sunrepy 28y yuasuo))
Jo sy
(QaNNILNOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

404

uospuers
S pueqsny ‘uos

S pueqgsny ‘1Y)

-eJpueis s, pueq 1910Iq S Joyjow 87§
-sny ‘pueqsny 10 19y10Iq S Iyle) ‘LOT "Y2 SMV'T ‘NID "SSVIA
s 1o)ySneppuerd U0s s I2)SIS ‘UOS &)
‘pueqgsny s 1) s 1oypoaq ‘1aypejdas ‘L0T Y2 SMVTT ‘NAD "SSVIN
-ySnep ‘pueqsny ‘19Y301q ‘uospueid SR
s Joyjowpuels ‘uos ‘royjejpueld ‘L0T Yo SMVTT ‘NEID "SSVIN
0] UBWIOA\ ‘19UJJ 0) UBWO A\ or$
19)y3neppuesd “I9)STS S Iayjow L0T "Y9 SMV'T "NAD "SSYIN
S, 9JIM ‘Io)ySnep 10 I9JSTS S 19yIe] LS
S 9JIM ‘Iayjowt ‘19)y3nep s 191s1S ‘L0T Yo SMVTT ‘NAD "SSVIA
-pueis s oJim ‘1)ydnep s 1oyjoiq 78
‘1oyIowW S 9 IM ‘roypowda)s “19)s1s L0T Y9 SMV'T 'NID "SSVIA
QJIM s uOspueId ‘1ySneppuel3 ‘19) 1§
QNI s 1) -y3nep ‘royjowpueld ‘L0T Y9 SMVT 'NID "SSYIA
SO PpaziugodaI1 JON skep ¢ QUON J[qEPIOA QI>/97 >/81 -eJpueIs 0] UeJ ‘Ioyjow 0] UBA SLLASNHOVSSVIA
juasuo)
panquyo.g osuert Buppe Buppey 1mo) s
Smer] AelS dBeLLIEI dseLLIEIy foede) Lfpede) 33y puasuo) paqyoIg panquyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g Y Ayuigyy AyumSuesuo)) NoLLOIasrnf
Sunrepy 23y/juasuo))
Jo sy
(QaNNILNOD))




MARRIAGE & DI1VORCE 405

2022]

doudnyur T0'816 § "LV.LS "NNIN
Ay 1opun SQINJ[NO [eurSL 10°81S § "LV.LS "NNIN
JU[nu isuos -oqe Aq paprured se S0°LIS § "LVLS ‘NNIN
paziugodar -12d juoredwoour 1dooxa ‘sutsnod Js1yy €O'LIS § "LVLS "NNIA
dJels JO N0 ISIMIAYIO ‘moydau 10 991U pue TO°LIS § "LV.LS "NNIJA
PI[eA PUR [$6] Junoenuos jo 10J 9JeIS Y} JO june Jo o[oun ‘s3urjqrs T10°L1S § "LVLS "NNIN
ON /LT/¥0 01 1oud ouoN | me[uro[qede), | Iudsuod saxmboy S1/91/31 QUON | JUBPUIISIP ‘10JSAOUY VIOSENNIA
plIyopueIs
s,asnods ‘pyryo €01 1SS
s,osnods 9uored § SMVT "dNOD "HOIN
-pueid s asnods 201°1SS
9uored s asnods 92139p § SMVT "dINOD "HOIN
‘asnods s pyryo ISIY 9} JO UISNOD | [CT[CS § SMYT 'dINOD "HOIN
paziugooar -puesd ‘osnods 10 ‘Suriqrs s juared ' 16S § SMVT "dNOD "HOIN
QJe)s JO INO S, pryo ‘asnods ‘PIIYD s, ur[qrs ‘prryo € 16S § SMVTT "dNOD "HOIN
PI[eA pUR /GG unoenuoos jo s .Juaredpuerd -pueid ‘prryo ‘yuared T'16S § SMVT "dWOD) "HOIN
ON /10/10 01 1011 skep ¢ QuoN | mefur d[qede),, 91>/91/81 ‘uareddeg | -pueid ‘Surqs ‘quareq NVOIHDIN
juasuo)
ASUDI] Sunypey Sunypey 14N0)) Ym
panqiyo.aq _
SMEBT RIS dBeLLIEI dseLLIEIy fpede) Loede) gy puasuo) PaNqIyoIg panqiyoag
1o uorseag Mer] uowrwoy) 10§ POLId [earskyq BB D g s Ayuigyy AyumSuesuo)) NOLLOIAsRINf
’ Sunrepy 28y yuasuo))
Jo sy
(QaNNILNOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

406

060'1SY § "LV.LS "ATY 'O
Aioedes yoey, 0v0 1St § "LV.LS "AZY 'O
JEpaqryold 0TO°1SY § "LV.LS "ATY 'O
Loedes yoey,, | ¢ 3unoenuods jo (oa139p 010°1SH § "LVLS "ATY 'O
ON POZIUB021 10N QUON Jrpanqryord | mepur o[qede),, 91>/91/81 SUON. U)y) UISNOd IS | TINOSSIA
€-L-€6 § 'NNV 2a0D) "SSIN
[-L-€6 § NNV 20D "SSIA
9[qeproa SI-1-€6 § NNV 40D "SSIA
oFeLLrew Jrew) G-1-€6 § 'NNV 4d0D) "SSIA
70 saouanbas SIS orew priyodars €-1-€6 § NNV 2a0D) "SSIN
9661 -U0d pue aInjeu L1>/o1pwiaf ¢ 1 ‘(92132p pIg) (ea139p 1-1-€6 § 'NNVY 2d0)) "SSIA
SoA \WO\*O 0} I0Ld QUON S[qeproA ) spuelsIapu) .N\ES / N\~ T ERE] noﬂu:D r—ﬁuv uIsnod is| IddISSISSIIA
juasuo)
panquyo.g s Buppe Buppe] 1mo) s
PRS- JseLLIBIAl ageLLely fyoede) foede) 3By puasuo) panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g Y Ayuigyy AyumSuesuo)) NoLLOIasrnf
Sunrepy 23y/juasuo))
Jo sy
(QaNNILNOD))




MARRIAGE & DI1VORCE 407

2022]

811-Ch § "LVLS "ATY €8N
L11-T § "LVLS "ATY "€IN
.uonear SOI-T § "LVLS A8y ‘€8N
oeLuEW YOI-Th § "LVLS "ATY "€EN
Q) OJUT IUD €01-Tt § "LVLS "ATY 9N
03 Juajedwoour 201-2F § "LVLS "ATY "gAN
poziugodar QSBISIP [BRIU A[rejuou,, (ea139p 101-CF § "LVLS "ATY "9aN
ON | 9J®Is JOIno pIEA QUON | -9A JI pIqIyoiq Jpaiqryold QUON/ZI/81 SUON. )fy) UISNOd IS | VISVIEEN
€0b-1-0F § NNV 200D "LNO
T0P-1-0% § 'NNV 2d0D "INON
107-1-0% § "NNV 200D "INO
Kyoedeour 202-1-0F § NNV 90D "LNON
JO mouy LOT-T-0t § 'NNV 9d0D) "INOA
jou pip Ared saned (22139p | $01-1-0% § NNV dA0D) "INON
ON UONMEMOUOM QUON 1910 JT 9[qepPIOA A3 JO juasuo)) ﬁ\QZ\%— QUON ﬂ—u?v uIsnod Is| VNVINON
juasuo)
panquyoig osuert Buppe Suppe] 300D |im
Smer] AelS dBeLLIEI dseLLIEIy foede) Lfpede) 33y puasuo) paqyoIg panquyoag
1o uorseag Mer] uowrwoy) 10§ POLId [earskyq BB D g s Ayuigyy AyumSuesuo)) NOLLOIAsRINf
’ Sunrepy 28y yuasuo))
Jo sy
(QaNNILNOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

408

O1-1:LE § NNV "LVLS "['N
6-1:L€ § NNV "LVLS '['N
pareyoedesur Dparenoedeour O-1:L€ § NNV "LVLS ['N
pared pared #-1:L€ § NNV "LVLS ‘N
661 -ipnfpe,, st Qured | -1pnlpe,, st Kred (0139p [-T:L€ § 'NNV "LVIS ['N
ON /10/T1 01 IoLq smoy g/ © J1 paNqIyoIq © J1 paNqIyoIg QUON/ON/8T QuoN PIg) 991U ‘d[ouN AHS¥A[ MAN
TP § NNV “LVLS AT 'H'N
€€°LSY § NNV "LVLS AT 'H'N
TTLSY § NNV “LVIS AT 'H'N
TLSY § NNV "LVLS "ATY 'H'N
GILSY § NNV "LVLS AT 'H'N
$LSH § NNV "LVIS "ATI 'H'N
(e2139p (90139p | €:£6F § NNV "LVLS "ATY 'H'N
SOA PazIug0oay QUON QUON QUON 91>/91/81 Uly) UISN0OO IS | )f7) UISNOD IS| HATHSIANVH MEN
STO'TTI § "LVLS "ATY "AIN
0T0°TTI § "LV.LS "ATY AN
€161 3unoenuood jo Sunoenuoos jo (22132p )G) UISNOd 010°2CT § "LVLS "ATY "AIN
ON /6T/€0 03 1011 auoN | aefuraqede),, | meuroqede),, L1>/21/81 SUON. pug ueyy 180y VavAaN
juasuo)
panquyoig osuert Buppe Suppe] 300D |im
PRS- JseLLIBIAl ageLLIB I fyoede) foede) ﬁ\:\»q:aw panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g s Sy AyumSuesuo)) NoLLOIasrnf
' Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




MARRIAGE & DI1VORCE 409

2022]

(19p]0 sIedk Inoy 8-1S § 'NNV "LVLS 'NID "D'N
uey) 210W ou $-16 § NNV "LVLS 'NaD D'N
3q ysnuw osnods) €16 § NNV "LVLS 'NgD "D'N
91/(12p]0 1
sk anof uvy; =16 § NNV "LVLS ‘NgD ‘D'N
paziugodar douajoduur 2.10ul OU 2q JSMU (22189p yly) | 2-16 § NNV "LVLS ‘NID "D'N
ON | @1e1s JO INO PIEA QUON 10§ paNqIyoIy panqyoid asnods) 91/81 priyadorg uIsnoo 1s| o[qno VNITO¥VD) HINON
V-G1§ MVT 19 'WOd "A'N
SI§ MV 18y 'Wod "A'N
4-¢1§ MV 18y 'Wod "A'N
L§ MVT 1EY 'WOd "A'N
paziugodar (ea139p G § MVT 1EY ‘WO "A'N
ON | QI®IS JO INO PIRA smoy ¢ J[qEPIOA J[qePIOA QUON/ON/ST QUON PIE) 9091U ‘9[oun SAOA MAN
01-1-0% § 'NNV "LVLS ‘N'N
L-1-0% § '"NNV "LV.LS ‘N'N
9-1-0% § NNV "LVLS 'W'N
P-1-0% § NNV "LVLS ‘W'N
3unoenuood jo 3unoenuoos jo (ea139p 1-1-0% § 'NNV "LVLS ‘TA'N
ON 9Je)s JO INO pIfEA QUON mepur O?_Nn—doz Mme[ utr O_ﬁ—ﬂQNU: £|V\QN\M: QUON U.—Mv 031U .O_UED ODIXHN MIN
juasuo)
ASUDI] Sunypey Sunypey 14N0)) Ym
panqiyo.aq _
PRS- JseLLIBIAl ageLLIB fyoede) foede) 38y uasuo) panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g Y Ayuigyy AyumSuesuo)) NoLLOIasrnf
' Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

410

crsore
§ 'NNV HA0D ‘ATY OIHO
1€°601¢€
§ 'NNV "HA0D "ATY OIHO
90°10T¢€
§ 'NNV "HA0D "ATY OIHO
SO'101E
paziugodal siryd4s § 'NNY '4d0D) ‘ATY OIHQO
AJe)s JO IO sey 10 pajed 10'101€
PI[eA PUR [66] -rxout st Ked Jeway 91 (99130p § "NNY 200D "AZY OIHO
ON /01/01 01 JoLiq QUON © J1 payqryoid S[qEpPIOA [o1pwiaf 9 /31 QUON. PIE) 991U ‘apouf) OIHO
L1-€0
-1 § 'NNV 9d0D "INID "d’'N
80-€0
-1 § 'NNV 940D "INID "A'N
€0-€0
s3nip 10 -1 § 'NNV 240D "INID "A’'N
[OYOE JO 20Ud 20-€0
paziugodar saned -ngur 2y} Iopun (e2132p (22189p | -1 § 'NNY 4d0D "INTD "d’'N
SOA | 91eIS JOINO prieA SUON o} JO Juasuo]y JLpanquyold 91/91/81 () UISN0d IS | U)y) UISN0d IS | V103MV({ HLION
juasuo)
panquyoig osuert Buppe Suppe] 300D |im
PRS- JseLLIBIAl ageLLIB I fyoede) foede) ﬁ}:ﬁ:ﬁu panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ pordg [earskyq BB D g s Sy AyumSuesuo)) NOLLOIasTaNn(
Sunrepy 23y/juasuo))
Jo sy
(QaNNILNOD))




MARRIAGE & DI1VORCE 411

2022]

POET § NNV "LVLS 'SNOD 'Vd €C
€0L1 § NNV "LVLS "SNOD 'Vd €2
€0€1 § NNV "LVLS "SNOD 'Vd €C
S00T Ppajearxojut (92139p | €011 § NNV "LVLS "SNOD 'Vd €T
ON /10/10 03 Jotiq skep ¢ Jrpanqiyold payuqryold 91>/91/81 QUON U)p) UISNOd 1S | VINVATASNNA]
LLO90T § "LVLS "ATY MO
090°901 § "LVLS "AEY O
050901 § "LV.LS "ATY MO
0€0°901 § "LV.LS "ATY MO
020°901 § "LVLS "ATY ¥O
paziugodar sonred 22139p pig (a139p 0107901 § "LVLS "ATY O
ON | @J®1s JOINO pI[eA skep ¢ A} Jo Juasuo) S[qEPIOA L1/L1/81 oy ur uondopy U)p) UISNOd 1S | NOOTIO
L§ €p M LVLS VDO
S § €F M LVLS VIO
€ § €p M LVLS VDI
Sunoenuoo Sunoenuod 7§ € M LVLS VIO
sImoy Jouy Joudy (92139p 1§ ¢€h M LVLS "'VIIO
ON paziu3oooy 7L 81> 31 | -edwoo Areso, | -edwoo A[ese, 91>/91/81 priyodarg Uly) UISNOD IS | VINOHV IO
juasuo)
panquyo.g s Buppe Buppe] 1mo) s
PRS- JseLLIBIAl ageLle fyoede) foede) 3By puasuo) panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g Y Ayuigyy AyumSuesuo)) NOLLOIasTaNn(
' Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

412

pryodals 0ST-1-0T § NNV d0D "D'S
‘asnods s juo 022-1-0T § 'NNY 9d0D D'S
-redpueis quo 001-1-02 § NNV 9d0D *D'S
-Iedpuers/priyo (o0130p 01-1-0T § 'NNV 400D D'S
ON paziu3oooy SIoY ¢ QUON panqryoid 91/91/81 -pueid s asnodg PIE) 091U ‘9[oun VNI'TO¥V)) HLNOS
9-1°¢-C1 § SMVT'NaD TY
1-C-G1 § SMVT'NED TY
8-1-G1 § SMVT'NID T'Y
pryodars G-1-GT § SMVT'NED T'Y
‘osnods s juo €-1-61 § SMVT NaAD T
saned -redpueis ‘priyo (ea139p T-1-GT § SMVT 'NaO Ty
SO UONMEMOUOM QUON A3 Jo juasuo)) panqorq £|V\QN\M: wﬁﬂmhm mfumEOn—m U.—Mv 091U .O_UED ANVTIST Ha0HY
juasuo)
panquyo.g s Buppe Buppe] 1mo) s
PRS- JseLLIBIAl ageLLIB fyoede) foede) 3By puasuo) panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g Y Ayuigyy AyumSuesuo)) NoLLOIasrnf
' Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




MARRIAGE & DI1VORCE 413

2022]

90€-€-9¢ § NNV 900D ‘NNAL
601-€-9€ § 'NNV 800D ‘NNE,
LOT-€-9€ § NNV 3a0D) 'NNA],
901-€-9¢ § 'NNV 200D ‘NN,
vonda skep € SOI-€-9¢ § NNV 2d0D ‘NNgL,
MOLIRU U0 INq | ‘Juasuod juared 9[qEPIOA SyunIp asnods s, p[ryo (90139p 101-€-9€ § "NNV 90D NN,
ON | ‘poziuSooarjoN | oupueg[> jI J1panqiyoig panqryoid ON/LI/S1 ‘asnods s juared PIg) 091U ‘9[oun HASSANNAL,
6€-1-6T § SMVT AFHIA0D 'A’S
8€-1-6T § SMVT AdHIAOD 'd'S
6C-1-T § SMVT QERIA0) ‘'S
€1-1-6T § SMVT adHIA0D 'd’S
01-1-ST § SMVT @dHIa0) ‘d’S
6-1-6T § SMVT AdHIA0D 'd’S
poziugodar L-1-ST § SMVT QIHIA0) "d’S
QJe1S JO INO J1 Sunyewr prryodeys-juared 0-1-G7 § SMVT QHHIAOD) ('S
PI[RA PUR 6GHT Jo 9[qedes san -doys “oa139p Y1y Q021U “O[oun £(2139p | [-1-67 § SMVT QIIHIA0D) "d’S
ON /10/L0 03 1011 QUON J1qepioA | -1ed jojudsuo),, 91/91/81 oy ut uondopy Uly) UISNOd IS | V1OMV( HLNOS
juasuo)
panquyoig osuert Buppe Suppe] 300D |im
Smer] AelS dBeLLIEI dseLLIEIy foede) Lfpede) 33y puasuo) paqyoIg panqyoag
1o woIseAg MET uowuo)) J10J porLg [earsdyg [eIUdIN [DIUPIDJ YPM Auyyy fyumSuesuo)) NOLLOIasNf
. uprep 23y/juasuo))
Jo sy
(@aNNIINOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

414

1p[o
10 GG a3e j1 suon
-dooxo urerad yim
‘(92139p Yiy) SUISNOD 6-1-0¢ § NNV 200D HV.L)
151 ‘Ayrurn3uesuod L-1-0¢ § 'NNV 900D HV.L)
Jo 22139p yyy o Sut | ¢'p-[-0€ § 'NNV 20D HVL(
paziuSooar e)s (.me[ -pn[oul Jou pue uIym $-1-0€ § NNV 200D HV.L()
JOINO pIfeA ‘UoT) uowrwod Je gur IO Oord 0} paje[al Z-1-0€ § 'NNY 200D HVLN)
-nad sjuers 1mnoo -)SIXd Spunois,,) spenpiaipur Aue 1-1-0€ § 'NNV 2d0D) HVL)
SOX J1 paziuooay QUON QUON. J[qEPIOA ON/91/81 QUON U9aM1aq SOFRLLIBIA HVLN
107 §§ NNV 900D WV "XdL
POT'T §§ NNV 200D WV XL,
POT'T §§ NNV 900D "WV X4,
101°C §§ NNV 900D "WV XdL
$00'T §§ NNV 8d0D "WV X4,
(1ouLI0j 10 (uondope | H01°T §§ NNV 9A0D WV "Xd],
+81 juaxmnod) Juared Surpnyour) (22132p | €011 $§ NNV 4d0D) ‘Wv] Xd],
SOX J1 pozIu5023y smoy g/ 9[qEpPIOA S[qEPIOA ON/ON/81 -dass “priyodarg Pig) 991U “3pdun SVXAL
juasuo)
poNqIYOIg ASUII] Sunpey Sunypey 1m0)) yum
PRS- JseLLIBIAl ageLLIB fyoede) foede) 3By puasuo) panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g s Sy AyumSuesuo)) NoLLOIasrnf
Sunrepy 23y/juasuo))
Jo sy
(QaNNILNOD))




MARRIAGE & DI1VORCE 415

2022]

POOIq d[oyMm a1

10 Jrey oy Aq st diys
-UOTIR[aI Y} IOYIOYM
0091u 10 maydou

B pue june I0 9[dun
ue uoam)aq ‘uondope
£q 10 poo[q a[oyMm Y}
Jo jrey oy Aq st diys
-UoTIe[aI oY) JAYIYM

‘s3urjqrs usamiaq

81-0C § 'NNV 200D 'VA
1'SP-0T § NNV 4d0D 'VA
6€-0T § NNV 400D VA
1'8€-0T § NNV 2d0D "VA

paziugooar 10 ‘JUBPUISAP puw 91-07 § NNV dd0D) 'VA
SOA | Q18IS JO INO PI[RA QUON J[qEPIOA S[qepIOA 81>/91/81 QUON 10]S90UR U U2dM]og VINIOMIA
GIS § ST M'NNV "LVLS "LA
YIS § ST I NNV "LVLS "LA
UuoneZIuu[0s Sur[qrs sguared | 716§ GT I NNV LVLS LA
oSerLEW ‘PITYD S, FuI[qrs ‘Ful] | [T § ST I NNV "LVLS "LA
Jo s1eak om) (ea139p p1g) | -qIs ‘pryopueis ‘priyd VI § GT I NNV "LVLS "LA
ON Paz1u3oda1 JON QUON | UIYIIM J[qBPIOA J[qEPIOA 91/91/81 Q091U ‘9[ou) 9uoredpuels ‘yuareq INOWMHA
JudsSU0))
ASUI Sunype Sunype
panqiyoag 1 PPl uBpe 100D ynm
- JgeLLIe ageLLely fede) Lipede) 3By puasuo) panqyoag paNqIyoIg
T
o worsen Mer] uowrwoy) 10§ pordg [earskyq BB D g Y Ayuigyy AyumSuesuo)) NOLLOIAsRINf
Jo uotsesy :
Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

416

101-6-8% § 440D "VA "M
€01-€-8F § HA0D VA "M
209-2-8% § 400D VA "M
€0€-C-8F § HA0D VA "M
(3anod isnf jou 20€-T-8F § 440D VA "M
“osfe [eaoxdde [e1 papnjoxa uondope 10€-Z-8F § 500D VA "M
pazIug0oa1 “uared oAvy 1SNW Anumsuesuod £q sutsnoo “(9a139p €01-2-8% § 400D 'VA "M
SO& | awisjomoprep | sAep 81> JI 31qepIOA AIqePIOA | INQ)91>/97/81 | ut pajejorasoy, 419) uIsnoo pug VINIOWIA LSHA
081'1%0'9C
§ 440D "ATY "HSY M
0€1'70'9C
§ 40D "ATY "HSVM
020'%0'9C
§ 440D "ATY "HSV AL
01010'9C
paziugodar soned (o2139p pig) (oa139p § 4a0D "ATY 'HSYM
SoA 9Je)s JO INO pIfeA J%ﬂ@ € 3} Jo juasuo)) 9[qeproA :|V\%N\w— ERE]1 nU—QED Eu@v ursnod pug NOLODNIHSV M\
juasuo)
panquyoig osuert Buppe Suppe] 300D |im
PRS- JseLLIBIAl ageLle fyoede) foede) 3By puasuo) panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g s Sy AyumSuesuo)) NOLLOIasTaNn(
Sunrepy 23y/juasuo))
Jo sy
(QaNNILNOD))




417

MARRIAGE & DI1VORCE

2022]

101-C-0T § 'NNV "LVLS 'OAM
T11-1-0T § NNV "LVLS 'OAM
€01-1-0T § NNV "LVLS ‘OAM
UOIIEZIUWI[0S 201-1-0T § 'NNV "LV.LS "OAM
poziugodar Josieak g (ea139p 101-1-0T § NNV "LVLS "OAM
ON | 9Ju1s JO N0 pI[EA QUON | UIPIM J[qEPIOA S[qEPIOA 91>/91/81 QUON. )7) UISNOd IS | ONINOAM
1T°S9L § "LVLS 'SIM
S[HIAIS T1°S9L § "LVLS 'SIM
Suteq jo jooxd [eat 80°S9L § "LVLS "SIM
-paw Jrwqns ued Aued £0'S9L § "LVLS "SIM
IQUIIL JI IO GG I9AO €0°S9L § "LVLS "SIM
paziugooar aje)s YIo[0 ST 9[ewdy J1 ALIeW ued T0°S9L § "LVLS "SIM.
Jono prjea pue | Kjunod £q 9[qe SuIsnod Jnq ‘(92I139p 10°S9L § "LVLS "SIM
SIX LT61 03 1otd -ATEM ‘SKep G QUON. panquyolq 91/91/81 QUON 19) ursnod pug NISNOOSTM
juasuo)
panquyoig osuert Buppe Suppe] 300D |im
PRS- JseLLIBIAl ageLle fyoede) foede) 3By puasuo) panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g s Sy AyumSuesuo)) NOLLOIasTaNn(
' Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

418

jueuSerd st jued

JUBPURISIP pUE

J0JSQOUE JO SQITIP

99) JoAtem Aed pajearxojut -11dde j1 1o3unok juareddars 11e “(92132p Yiy) €YD ‘6] 231 9poD wenn)
ON 8761 01I0LJ | sso[un ‘skep ¢ JLpanqryold PaNqIyoid | 2q ued ‘91/97/81 ‘priyadorg $309TU pUE SI[OU[) WvVNH
14D et
Qewdy 4] (SuIsnod | 2jJ1] 9po)) BOWES UBILISWY
ON L00T 01 IoL sKep (¢ QUON. QUON [a1pwidf £1/81 QUON 1S] “3'9) 22139p Yy YOINVS NVORIANY
pyodars
‘asnods s jud
-redpueis quo
sanaed -1edpueI3/piiyo (92139p +-9% § 940D "D'A
SOA paziu3oooy QUON 9Y) JO JUaAsSU0)) J[qEPIOA 91/91/81 -pueid s asnodg PIE) 9091U ‘Qpoun VIENNTOD) 40 LOTILSI
ALVLS-NON
JuISU0))
ASUI Sunype Sunype
panqiyoag 1 PPl uBpe 100D ynm
- JgeLLIe aderLey fede) Lipede) 3By puasuo) panqyoag panqiyoag
1
o worsen Mer] uowrwoy) 10§ poLd [earskyq BB D g Y Ayuigyy AyumSuesuo)) NOLLOIasTaNn(
Jo uolsesyy ’
Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




MARRIAGE & DI1VORCE 419

2022]

aewd) 71
“opewr 9 /ajpuiaf
91 apui g
/.Jueudaxd st 10 SJUBPURISIP
‘paonpas ‘pader,, | s.juareddars pue
Kouajoduur SBEA UBWIOM ) juareddays uon S1Dg ‘[ 2p1gns ‘1€
10 SISBISIP jey) umoys oq | -dope ‘priyd ‘yue (SuIsnoo | 2711 9pOY) [IAID) 0J1Y O1_Ng
SO Paz1u3o2a1 10N QUON. 10} paqQIyoId panqryoid ued N JIQY ([T -1ed :oSeLLIRIA IS *8°2) 9130p Yipy 001y oL¥dand
YD [ 1d '8 2PLL 9pOD
SPUR[S] BUBLIBJA] UIQULION
Ay} JO Y)[EOMUOUIIO))
SANVIS]
VNVIIVIA N¥EHLION
ON 00T 03 Iotq QUON QUON QUON ﬂ\NNBs&m\QN\M_ QUON QUON HHL 40 HLTVAMNOWNOD)
juasuo)
panquyoig osuert Buppe Suppe] 300D |im
PRS- JseLLIBIAl aderLey fyoede) foede) 3By puasuo) panquyoig panqyoag
1o uorseag Mer] uowrwoy) 10§ poLd [earskyq BB D g s Ayuigyy AyumSuesuo)) NOLLOIasTaNn(
Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

420

YD
Koueugaxd (e2130p pig) (ea139p ‘6 211 9poD) uoneN ofeaeN
SOX paziuoooy skep ¢ QUON QUON JIQT>/ON/ST Q091U “3[ou) PIE) 991U ‘d[oun NOILVN OfVAVN
3unoenuood jo (ea139p £ 211 UOTIBN 22301y
ON PazIuz00ay skep o¢ | me[uro[qede)),, panqryold 81>/81>/81 QUON lf) UIsnod 1s| NOILVN Ha3OIHD)
priyodass ‘esnods
S plIyopueis
‘asnods s jud
-1edpueis Juo YD 91 2111
1S61 -redpueI3/pryo (ea139p 9p0OD) SPUB[S] UISIIA "S')
SOX /10/60 03 1011 QUON J[qepIOA J[qepIOA 81/ 81/81 -pueid s asnodg Pig) 031U ‘Spoun SANVIS] NIDYIA "S'N
JuISU0))
ASUDY Sunype Sunype 14000 YIm
panqiyoag 1 PPl uBpe 100D ynm
Smer] AelS dBeLLIEI dseLLIEIy fpede) Loede) 3By puasuo) paqyoIg paNqIyoIg
1
o worsen Mer] uowrwoy) 10§ poLd [earskyq BB D g Y Ayuigyy AyumSuesuo)) NOLLOIasTaNn(
Jo uolsesyy ’
Sunrep 23y/juasuo))
Jo sy
(QaNNILNOD))




MARRIAGE & DI1VORCE 421

2022]

10n

by Jurisdicti

ions

Regulat

1vorce

: Selected Di

Appendix B

SUOISTOAP yyew 03 Ajroed

-eour [e39] Juoueunrad ‘diysuorn

JYSNOS ST 9DIOAIP 2IayMm AJUNOD UT SYIUOW

0TET § 340D "WV "V
TI€T § 340D "WV VD
01€2 § 440D "WVA TVD

ON -eJo1 oFeLLIBW JO UMOpYeRAIg € 10J pue SyjuowW g I0J BIUIOJI[E)) JO JUSPISAI Uddq dAry Isnwi A1red sauQ) VINJOAITV))
LOE-TI-6 § 'NNV 200D SV
PIIURIS ST 99I09P [BUY 10JOq SYIUOW ¢ I0J JUIPISAI 10€-21-6 § 'NNV 2d0D) "IV
ON sypuour 81 jo uoneredog © PUE UOTOR 210J9q sAeP ()9 IS JB JUPISAI Uadq oAey Jsnwi Kjred ouQ SYSNVIIY
€06-ST § NNV "LVLS "ATY ZIY
Surry 03 Joud skep €1€-67 § 'NNV "LVLS "ATY "ZINY
06 PaUTBIUTEW USAq SBY d0uasald pue (SOOTAIdS PAULIE ) JO JOqUISW TI1€-6T § NNV "LVLS "ATY ZINY
SOX UMOPYBAIQ J[qRAILIALI] © Q[IYM BUOZIIY UI PAUOTIe)s J0) AIRI[IOIWOp eUOZIIY oq jsnuwt Kired auQ VNOZIdY
0S0¥T'ST § "LVLS VISVTY
ON Juowreradwrd) Jo Anpiquedwoouy (9135 9} JO JUSPISAI © oq Isnur Jynurerd) SuoN VISVTY
6-2-0€ § 400D VIV
C-7-0€ § 840D VIV
umopyealq [-2-0€ § 4a0D vy
oN drqeaaLnowt (Anqiquedwoouy Sur[y 01 Joud syjuow g Joj JuIPIsal € q Isnw K1red ouo IseI] 1Y VINVEVTY
puno.s ajos SpUNo.I) Jne, oN uondJ 3I0AI( Jo Sul[l] 31050 Judwd.anbay Aoudpisay NoLLoIasrang
styme oN




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

422

¥-6-61 § NNV 200D 'vD
€-6-61 § 'NNV 200D 'VD
T-6-61 § NNV 200D 'VD

ON UMOPYBAIq O[qBAILIAL UONOE AI0Joq SYIUOW § I0J JUIPISAI & Udaq dAey Jsnw A)red suQ VIO¥0dD
sIeak 91} 10J 7S0°19 § "LVLS V1]
sanaed ay) jo auo jo Ayoedeour 120°19 § "LVLS 'V
SOA [BIUSW SUMOPYBAI( J[QRAILIJALI] Sury 03 Jo11d SYIUOW g 10J JUIPISAI B UG ABY ISN I2UONTIJ VAROT
SOST § “€1 1 NNV 200D "1ad
POST § “€1 11 NNV 800D "1ad
uoneredos Krey €0ST § “€1 MM NNV 20D 1dq
OoN -UN[OA ‘UMOPYBAIQ J[qBAILIJALI] Sury 01 Jouid syjuow g J0y JUAPISAI B U 2ARY Jsnw Ared suQ HIVMVTEQ
QJE)S AU} 0] pAAOW
Kired JoYII0 10)JE PALINOO0 UOTINJOSSIP JOJ ASNED A} JO Ke)S 0 JUIUT Ph-d9 § "LV.LS "NED 'NNOD
M pouIniol pue dSeLLreul Jo duwr Je ATI[IOTWOP Uaq dAeY jsnur Kired 0p-99% § "LVLS "NID "NNOD
ON UMOPYEAIq I[qBAILIILIT Uo 10 w::c 2I0J2q SyjuoOwW 7T I0J JUSPISAI B UI3Q AR Isnux \Au.:v..u AU LNDILOANNOD
0T1-01-¥1 § "LVLS "AHY 010D
Surpy 901-01-¥1 § "LVLS "AHY "0T0D
SOX UMOPYEaIq d[qBAILIALI] 01 Jouid 210§9q SAep |6 ISEI] I8 J0J JUAPISAI B U2dq dAY Isnw Aured suQ 0avioio)
punour) sjo§ .
SpUno.x) jne;q oN uonndJg 3210A1( Jo Suri] d10jog Juswrabay Loudaprsay NorLoasrang
Styne, oN

(QENNIINOD))




MARRIAGE & DIVORCE 423

2022]

9)e)s oy ur st 1ouonnad Auo J1 juowr

L1°86S § 400D YMOL
$'866 § 40D YMO[

SOX UMOPYBAIq A[QBAILILI] -a1nnbar Kouapisar 1eak | femof ur st juspuodsar oy J1 juswaibar oN VMO
L-T-S1-1¢ § 400D "AN]
9-¢-SI-1¢ § 400D "ANT
€-C-61-1¢ § 400D AN
T-T-S1-1€ § 940D "ANL

ON UMOPYBAIQ A[QRAILILI] Sury 01 1oud syyuow g 10§ JUSPIST U dAey Isnwt A1red suQ VNVIAN]
uoneIIqeyod 20b/S "LV.LS "dINOD "TT[ 0SL
mnoyiA syjuoul 9 10J uotyel 10¥/S "LV.LS "dWOD "T1[ 0SL
oN -edos {$20URIDJJIP J[QR[IOUOIAL] Sury 01 Jo11d sAep ()g 10J JuapIsal e uadq ey 1snuwr Ared suQ SIONITT]
10L-T€ § 'NNV 300D OHVA]
uoneqeyod 019-2¢ § 'NNY 4d0)) OHVA]
INOYIA SIBAA G 10] UOTIE £09-T€ § NNV 800D OHVA]
ON -edos {S90UAIDJIP S[QR[IOUOIALI] Sur[y 01 1o11d $)j99Mm g 1SEI] JB I0J JUIPISAI B USAQ JABY JSNUW JOUONNI] OHVA[
17086 § "LVLS "ATY "MVH
TP-08S § "LVLS "ATY "MVH
pardxa sey s1eak om) 10J UOT) 1#-08S § "LVLS "ATY "MVH
-eredos ‘pandxe wid) uoneredas Sury 210j2q 1-08S § "LVLS "ATY "MVH
oN 1IN0D {UMOPYBAIQ A[QRAILILI syjuowt g Juasard AjearsAyd 1o pajrorwop ueaq aaey snw Alred suQ IVAVH
puno.r) ajo§ .
SpUNo.IY) JNe ON uondJ 3I0AI( JO Sul[l] 3.10Jog Judwd.inbay Aoudpisay NOLLOIASTIN[
styme oN

(QENNIINOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

424

syjuow 7| 1oy uonjeredas K1)

9Je)s A APISINO PALINIO0 IOIOAIP 10 SPUNOIT oY)

€0-TOT-L § MV AV “NNY 90D ‘AN

ON -UNJOA {UMOPYBAIQ J[qRALILI] J1 Surpy 01 Joud syjuowr g Jse9] Je 103 JUAPISAI UdAq dAeY Jsnw Ared suQ ANV TANVIA
Surpy oy zoud
SYIUOU g ISEI] J& JOJ YITey POOS UI 91e)S oY} Ul PIPISAI JABY JSNUI JOUOHT)
-od oy} JUAPISAI B 10U ST JUAPUOdSaT J] "PAIINII0 AIIOAIP AU} JOJ ASNED Y} 206 § V-61 1 NNV "LVLS "ASY “HN
1o poreredos Koy uaym )e)s ) UT papIsal saned ay) 1o ‘dJe)s Ay Ul parx 106 § V-61 ‘1 'NNV "LVLS "ATY HA
ON SIIOUAIJJTP I[qeIIOUOIALI] -Teul 21oM pue papIsat mmﬁ‘_ﬁn_ Y} 10 J:o—u_mo‘H B U39q 2ARY Jsnux \Au\:mn_ AU ANIVIA
$01 “MB NNV 940D "AID V]
€01 "Me NNV 4a0D) ‘A1) 'V
01 “ME NNV 40D "AID 'V
ON UMOPYEAIq S[QBALIJOLI QUON VNVISINOT
OLT€0Y § NNV "LVLS "ATY "AY
01" €0Y § NNV "LVLS "ATY "AY
Surry 01 1oud sAep O8] 0S0" €0 § NNV "LV.LS "ATY "AY
SO UMOPYBAIQ S[qRALILI] 10J 9seq AIRJI[IW © J& PAUOTIL)S 10 JUIPISAI & U22q 2AeY Isnuwr A1red suQp ASDNLINTY
€0LT-€T § 'NNV "LVLS NV
10LT-€T § NNV "LV.LS "NV
oN Ainqunedwoosuy Surpy 01 Jo1d s£ep ()9 J0J JUSPISAI & udaq daey Jsnw Ajred suQ SYSNVY
puno.t ajos SpUno.x) jne;q oN uonndJg 3210A1( Jo Suri] d10jog Juswrabay Loudaprsay NorLoasrang
stymey oN

(QENNIINOD))




MARRIAGE & DIVORCE 425

2022]

Aquo pajsojuooun

6-6-€6 § 'NNV 2d0D "SSIA
T-6-€6 § 'NNV 2d0D "SSIA
[-6-€6 § 'NNY 2d0D) "SSIA

oN SQOUAIRIJIP J[QR[IOUOIALI] Surpy 03 Jouid syjuow g 10§ JUSPISAI PY BUOQ B Uq 2ARY Jsnw Aured su 1ddISSISSIA
LO'8TS § "LVLS 'NNIN
Sut[y o) 90'816 § "LV.LS 'NNIN
SOK UMOPYBAIq J[qRAILNAII] Jo1id sKep (7 10J ATRI[IOTWOP B JO JUAPISAI B Uddq oAeY Jsnuwu A1red ouQ VLOSHNNIA
6°7SS § SMVT "dINOD "HOIN
Surpy Surpadad Apayerpawut sep 1 10§ payy L'TSS § SMVTT"dNOD) "HOIN
diysuonerar st jurejdwod 2y 21oym AJunod ay) ur papisal aaey Jsnw Ayred suo pue 9°7SS § SMVTT "dINOD "HOIN
SOX JgeLLeW JO UMOpYRAIg Sur[y 03 Joud sAep (g J10J IS A JO JUAPISAI B U2dq Isnwi K1red sauQ NVOIHDIA
S § "80C U2 SMV'T 'NaD "SSVI
QJe)s A} JO JUAPISAI & ST 9snods QU ISeI[ J& pue ‘dJe)s ¥ § ‘80T "UO SMV'T ‘NID 'SSYIN
Q) uT 13Y3250) PAAI] sasnods ) ‘2)e)s JAYJOU. UT PALINII0 IIOAIP I0] T 8 °807 Yo SMV'T 'NAD "SSYIA
2sned Ay} 10 JUIPISaI s1 1auonnad pue )e)s ) Ul PALINDII0 IDIOAIP 10] 4] § ‘80T U2 SMVT ‘NAD "SSYIN
asned 2y ‘Sul[y 210J2q TeaK U0 JSBI[ JB 10J )BIS A UI PAAT] 1ouontad V1 § ‘80T "Ud SMV'T "NAD ‘SSVIA
POLLIBW S[IYM 9Je)S U} U PALIIqeY0d sarired :2010AIp 10§ spunoid uo Sur I § 80T "Yo SMV'T "NAD) "SSVIN
oN UMOPYEaIq [qBAILIALI] -puadop sjuowasinbar Koudpisar Suimol[oy ayj Jo auo joou Jsnw sasnodg SLLASNHOVSSVIAL
punoy s10§ SpUno.x) jne;q oN uonndJg 3210A1( Jo Suri] d10jog Juswrabay Loudaprsay NorLoasrang
Styne, oN

(QENNIINOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

426

paaras A[reuosiad sem juapuodsar

pue 21eIs oy} ur pafrorwop st 1ouonnad 1o ‘Surfy o3 Joud 1ok | IseI] IR 10]

VL1386t § NNV "LVLS ‘AT "H'N
L85 § NNV "LVLS "ATY "H'N
G:8CH § NNV "LVLS ATy ‘H'N

97:8SY § NNV "LVLS "AZY 'H'N

ON SQOUAIAYJIP S[QB[IOUOIALI] Q)e3s oy ur parorwop Jouonnad 1o ‘ojels oy ur paprorwop santed ylog HAHSINVH MEN
061°ST1 § "LVLS "ATY "AIN
0T0°STI § "LV.LS "ATY "AEN

Sur[y 01 1011d s)j99Mm g 1SBI] 1B 10J JUSPISAI B U JARY IS 010°STT § "LVLS "ATY "AEN
oN Aypgqredwoouy Kyred auo y3noiq st uonde a1ym KJUNod ) UI PANIOIL SPUNOIT SSIAUN) VAVAEIN
€SE-TH § "LVLS "ATY "gAN
0S€-T § "LVLS "ATY "8aN
Surqy 01 Jorid 1eak | 10j Juopisar e sem K1red ouo Jo oFeriew 2ouls 6bE-Th § "LV.LS "ATY "gdN
SO UMOPYBAIq [qRAILIALI] Q18]S oY) Ul papIsal Aured QuO pue 91e)s ) Ul PIZIUWI[OS Sem dFBLLIBJA VISVAIEAN
PIOdSIp
[BILIBUW SNOLIdS 10 SAep O8] JO SOT-p-0F § 'NNV 240D "LNOA
uoneredas Krejunjoa £q paouap YOI-v-0F § NNV 200D "LNOIN
SOL -TAQ SE ‘UMOPYEAIq A[qEAILIAL] Surpy o3 Jo1d s£ep (g 10y Arerronuop € uaaq daey jsnw Kired auQ VNVINON
$]0BJ PJEIAWINUD AL JO QUO 0TE TSP § "LV.LS "ATY "ON
puy Isnw 1nood ‘saaigesip Aued GSOC TSy § "LVLS "ATY "ON
oN QUO JI ‘UMOPYBAIQ I[QRAILIIALI] Sur[y 01 Joud sep ()6 10J JUSPISAI B U23q ARy Isnwt Ared 1oypig RINOSSIN
puno.r) ajo§ .
SpUNo.IY) JNe ON uondJ 3I0AI( JO Sul[l] 3.10Jog Judwd.inbay Aoudpisay NOLLOIASTIN[
styme oN

(QENNIINOD))




MARRIAGE & DIVORCE 427

2022]

L1-S0-¥1 § 'NNV 400D "LNID "A'N
L0-S0-1 § 'NNV 900D "LNID "A'N
€0-S0-1 § 'NNV 200D "LNID ‘A'N

ON SOOUIQJJIP S[QB[IOUOIALI] Surpy 01 Jord syjuOW g J0J 9JBIS UI PIPISAT ALY JSNUW JOUONTIO] V.LOMV({ HLION
L-0S § NNV "LVLS 'NgD 'D'N
UONBIIqRL0D INOYIIM 18K | 9-0S § 'NNV "LV.LS 'NID "D'N
oN JseQ] e Jo uoneredas ArejunjoA Surpy 03 Jorid SyjuOW g I0J JUIPISAI IPY BUOQ B U2Aq dARY Isnuw K)red suQ VNITO¥V) HLION.
1€ § MVT 18y 'WOod "A'N
0€T § MVT 18y 'WOd "A'N
Surpy 03 1o1xd Aduapisal Jo s1eak g ysijqel 202 § MV 1EY 'WOod AN
UuonBIqR0d INOYIIM -s2 3snw Ayred Quo ‘are)s o) Ul paLLew Jou A1am sanded J1 uawarnbar ILT § MVT 18] 'WOd "A'N
1e0£ | Ise9] Je Jo uoneredos A1ey KouopIsar 18ak-1 © SI 219y} ‘91e)S ) Ul PALINOJ0 sned ay) Jo 9[dnoo OLT § MVT 1Y ‘Wod "A'N
oN -UN[OA {UMOPYBAIQ [qBASLIJALI] POLLIBW © SB 9JE)S dY) Ul PIPISAL IO 18IS AU UI paLLew arom sanaed Jp NIOA MEN
S-v-0b § 'NNV "LVLS ‘N'N
Surpy o) totd 1-7-0F § NNV "LVLS ‘A'N
oN Annquedwoouy SUJUOW g SB[ 1B 10J 9)BIS ) UT PI[IOTWOP Ud2q 2AY Jsnwi Kred suQ ODIXAN MAN
OT-FE:VT § NNV "LVLIS ['N
uonoe €€V § NNV "LVLS ['N
AU} JO JUSWADUAUWIWOD [1JUN JUIPISAI B UTBLWAI JSNUW PUE 9SOIE UOTIOR T-HEIVT § NNV "LVLS "['N
oN SOOUAIAYJIP [QB[IOUOIALI] JO 9sned Ay} AW A} Je JUIPISAI APY BUOQ B Udaq dAeY Jsnuwt A1red royyg AGS¥H[ MEN
puno.r) ajo§ .
Spuno.x) jnej oN uondd NI0AI( Jo Sulfl] 210 Judwaainbay £ouapisay NoLLDIasNf
stjneq oN

(QENNIINOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

428

uoneIIqRyod JINOYIIM

sIeaf ¢ jo uoneredos Arejun

Sury

TI1-6-G1 § SMVT 'NED T
1°€-G-GT § SMVTNID T
€-G-CT § SMVT 'NID T
T-G-GT § SMVT'NED TY

ON -[0A Muoﬁ@-u&tﬁ D—QN:UCOUO‘CM 0 ‘—Cm.—& 1ok 1 .—Ow juspisal e pue UOZQMECU van_ QARY JSnur %uhm& DEO ANVIS] HAOHY
uoneIIqeyod N0 T10€E § NNV "LVLS 'SNOD 'Vd €T
-y s1edk g Jo uoneredos Kre) POTE § NNV "LVLS 'SNOD 'Vd €T
ON -UNJOA ‘UMOPYBAIQ S[qRASLIIOL] Sur[y 03 Joud syjuowW g J0J JUIPISAI APIY BUO] € Udq dAeY Jsnu Kred duQ VINVATASNNEJ
SLO'LOT § "LVLS "AHY O
Sury STO'LOT § "LVLS "ATY MO
JO Q) Je JUAPISAI B 2q Jsnwu A11ed QUO ‘Je)Ss UT PAZIUWD[OS SeM TRl GTO'LOT § "LVLS "ATY 4O
SO UMOPYBAIQ S[qRIPAWALI] -rew J1 ‘3urfy 03 Joud syjuow g 103 JUIPIsAI B U 2ARY Jsnw Aured auQ NOOTIO
€01 § “€F MM "LVLS VIO
201 § ‘€¥ M LVLS VIO
Sulpy 101 § ‘€ M LVLS VIO
ON Aimquedwooury 0) Joud syjuow g I0j UT JUIPISAI API BUOQ € UdQ dAeY Jsnu Kured duQ YINOHV IO
€9-19°601€ § NNV '2A0D "ATY OIHO
UoIBIIqRy0d L1'SOTE § NNV HA0D "ATY OIHO
oYM ek | 10 uon €0°S0TE § NNV 'g9a0)) "ATY OIHQO
-eredos Arejunjoa ‘(ea13e Jsnuw 10°SOTE § 'NNV "2d0)) "AHY OIHO
oN sonued yjoq) Lipiquedwosuy Sur[y 01 Jord syIUOW g JOJ JUIPISAI B UG dARY JSNUW JOUONTIO] OIHO
punoux) 30§ .
SPUNO.IL) JNe,  ON uondJ II0AI( JO Sul[L] 31059 Judawdanbay Aouapisay NOLLOIASIINS
stymey oN

(QENNIINOD))




MARRIAGE & DIVORCE 429

2022]

s1eak ¢ 1589] 18 10

uone)Iqeyod noyim uoneredos

1-€-0¢ § 'NNVY 2a0) HV.LN)

ON [©39] {SQOUIIRIJIP J[QR[IOUOIAL] Sury 01 Jo1id syjuOW ¢ 10J JUIPISAI B U22q 2ARY Jsnwi Ared auQ HVL()
10€°9 § NNV a0 "WV, XdL,
uonelIqeyos JnoypIm Surpy o) L009
sIedk ¢ jo uoneredos Arejunjoa Jo1id SAep ()6 10J PAOUSWIWOD ST UOTIIE Y} YIIYM UI AJUNOD Y} JO JUIPISAI =100'9 §§ NNV 440D "WV "Xd],
oN {pI00s1p 0} anp Ayjiqerroddnsug © pue syjuow 9 Surpadaid oy 1oy ArerfIonuop e useq aaey isnw Lired suQ SYXH],
PO1-7-9€ § NNV 50D "NNAL
€01-7-9€ § 'NNV 200D "NNHL
UIP[IYO Sury 0 Jo1id syjuow g 10 2Je)S ) UI pAPIsAI 2Aey Jsnw A1red suo Z01-7-9€ § 'NNY 2d0D ‘NN4],
Jourw ou )im s1eak g jo uonelr “21e]$ AU} JO IPISINO SOIL SPUNOIT JT “2ILIS YY) JO JUIPISAI B SEM 12UOT] 101-7-9€ § 'NNY 2d0D) ‘NN,
oN -edos {SeOUQIIJIP O[qR[IOU0IALI] -1od oY) S[IYM 9SOIE IDIOAIP Y} J0J SPUNOIS J1 parmbai st Aouaprsar oN HASSANNA,
0¢-+-6T § SMVT adId1do) "'d’S
T'LI-p-$T § SMVTQdHIdoD 'd’S
T-b-ST § SMVT AdLIa0) "d’S
1-4-67 § SMVT AdiIdo) "d’S
ON SAOUBIRJJTP A[QRIOUOILI] PR2ULUWWIOD ST UOTIOE ) W) 3] Je JUIPISAI B 9Q JSN JoU0nndg VIOV HLNOS
0€-€-0T § 'NNV 9d0D D'S
uoneIqeyod INOYIIM Iedk | J0j Juopisar Kjred 01-€-0T § 'NNV 2d0D "D'S
oN 1e0£ | Jo uoneredos ArejunjoA Quo 10 ‘Sury 03 Joud SyIuowW ¢ I0J SHUIPISAI U2AQ dAeY Isnw santed ylog VNI'TO¥V)) HLNOS
puno.r) ajo§ .
SpUNo.IY) JNe ON uondJ 3I0AI( JO Sul[l] 3.10Jog Judwd.inbay Aoudpisay NOLLOIASTIN[
Styne, oN

(QENNIINOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

430

STELIL § "LVLS "SIM
10€°L9L § "LVLS "SIM

SOX UMOPYEAIq J[qBAILIIAL] Surpy o1 Joud syjuow g 10§ JUIPISAI IPY BUOQ B Udq dARY Isnwt A1red suQ NISNODSIM.
607-102-5-8% §§ 400D 'VA "M
uone)qeyod S01-$-8% § 400D VA "M
oYM 18K | JO UoTRI PpoouAWIOD €0T-S-8% § 4A0D "'VA "M
ON -edos mwuodp_uﬁtﬁ Q[qe[rouodaLIy ST UOTO® 3y} awi) 3] Je 9Je)S A} Ul 9pIsalisnua mvﬁ\—ﬂﬁ )oq 10 auQ VINIOUIA LSHM
3urpy jo
Qwm ayy Je Juapisal e i diysiourred d1SOWOP € Ul/PILLIBW JO 91e)s Ay} 0£0°60°9T § 940D "ATY "HSYM
SO UMOPYBAIq A[QBAILILI] Ul PAUOIIE]S S9I10J POULIE ) JO JOQUIdW B ‘JUIPISAI B 9q JSNUW JOUONNI] NOLONIHSY A\
L6-0T § NNV 2d0D 'VA
uone)qeyod Surqy 01 Jo1d syjuow g 10§ 1eIS 16707 § NNV 200D 'VA
OoN noyim 1eak | jo uoneredog QY UI PI[IOTWOP PUE LIS Y] JO JUSPISAI B Uq dAey Isnw A1red suQ VINIOYIA
pawmnsar aq ued drys T6S § ST M NNV "LVLS LA
-uorne[a1 [ejLrew Jey) 2jqeqord GGG § “GT M 'NNV "LVLS "LA
A[qeuosear jou SI 1 Spuy 1nod Sutreay [euy oy 03 Jord 1eak 1SG § G "1 'NNV "LVLS LA
oN pue syjuow g jo uoneredog 1 pue Surfy 0 Joud syjuow g I0J JUAPISAI B U23q dAeY Jsnwt Aured suQ INOWMHA
puno.Ly s1os SpUNo.IY) JNe ON uondJ 3I0AI( JO Sul[l] 3.10Jog Judwd.inbay Aoudpisay NOLLOIASTIN[
Styne, oN

(QENNIINOD))




MARRIAGE & DIVORCE 431

2022]

jurerdwoo oy jo Surfy ay3 Sur

81€8 § 'NNY 900D WvND 61
€078 § 'NNY 200D WvnD 61

ON SQOUAIAYJIP S[R[IOUOIALI] -padaid sKep ()6 1se2] 1B 10J WenL) JO JUAPISAI B U22q ey Isnw Ajred auQ WvnoH
aI0wW 10
sIedk G 10§ uoneredas Arejunjoa uondk AY) JO JUAWADUAWWOD ) Surpadard reak 20°TP § NNV 240D VOWVS ‘WY
oN {SQOUAIRIJIP J[QR[IOUOIALI] QUO JSBI[ 1B 10J BOWERS UBDLIdUWIY JO JUIPISAI opYy BUOq © sem Ared 1oyig YOWVS NYOIANY
UuonBIIqRy0d INOYIIM
1eak 1 J10j uoneredas ‘syjuow
XIs Jo potrad € 10y uonEIqRY0d ¥06-91 § 440D "D'A
noyim jrede pue oyeredoas poar 206791 § 400D 'D'A
A[urejunjoa pue Ajenmynur 9AeYy 106-91 § 400D DA
oN a3eruew ayy 0) sonted ylog Surpy 03 Jorid SyjuOW g I0J JUIPISAI IPY BUOQ B U2q dAeY Isnuwt Kred duQ VIENNT0D) 0 LOILSIT
HLVLS-NON
LOT-T-0T § 'NNV "LVLS "OAM
901-2-0T § NNV "LVLS 'OAM
SOT-C-0T § NNV "LVLS "OAM
P01-C-0T § NNV "LVLS '0AM
ON SOOUIAJJIP S[QR[IOUOIALI] Surpy 01 Jorid s£ep ()9 J0J JUSPISAI B U dARY ISNW JJNUTR[] ONINOAM
puno.s ajos Spuno.x) jnej oN uondd NI0AI( Jo Sulfl] 210 Judwaainbay £ouapisay NoLLDIasNf
stymey oN

(QENNIINOD))




361

[Vol. 23

THE GEORGETOWN JOURNAL OF GENDER AND THE LAW

432

QIOW IO Te3A QUO

Jo porrad & 10J ofim pue pueq

93e1LLIBWL JO UONINJOSSIP AU} 10] UoNde AUk Jo Suroudwiwod oy Jord sAep

20t § 6 "1 NNV 900D NOLLYN OfVAVN.
10¥ § ‘6 11 NNV 9d0D) NOLLYN] OfVAVN

oN -sny jo uoneredas Arejunjop 06 1se9] Je uoneN oleaeN oy ur papisar aaey [[eys Aured Sururejdwo)) NOLLVN OfVAVN
(1IN0 SJB1S UI SE YONS) ISYMIS[S 0S OP ISNU A[[EIQUAT 90I0AIP
SUIY00s SIOqUIAW ‘9POI SIIOAIP € dARY JOU S0P UOHJEN] 901y YL, NOILVN g930¥aHD
(A[rerouad
diysuon

-e[a1 oSeLLIRW
JO umopyealq

SI [[& J& punois

punoi3 pajels AJuo
AU} ST SIY) £UIPIAR Y3noIy)

uonoeJsIes s,1mod o} diysuon

UonE ) SUIDUSWILIOD A10Joq SYIIM XIS JSBI]

901 § ‘9T 'NNV 00D T'A
$01 § ‘91 'NNV 200D T'A

K[uo) ON 4 e[l 9FeLLIRW JO UMOpYeAlg Je 10J pydnuR)uIuN SPUR[S] UISIIA *S') U} Ul POPISAI dABY ISNW JJNure|J SANVIS] NIDMIA 'S’
s1eak aI10W 10 0M] JO poriad

paidnuojurun ue 10y uoneredos 001y 0}1aNg Ul payIw
£ JUSSUOD [ENINW JO JUSWIEIS,, -WOD U99q dARY ISNUW PISEq ST IINS ) YOIYM UO SPUNoI3 ay) 1o Uoroe ay) 12€ § ‘1€ M NNV SMVTd'd
ON B {SOOUAIQJJIP S[QB[IOUOIALI] Surpaoaid 1eak auo 10§ 001y 011aNJ JO JUAPISAI U2Aq dAeY Isnwu A1red auQ 0oy o1¥and
TEEl § 900D THVIN N 8
uone)Iqey0d JNoYIIM jurejdwod 1€€T § 90D T ¥VIN ‘N 8
SIBIA QATINOASUOD OM] 10 uoner Yyl jo w::G Bl wﬂm_uoomhﬁ— m\w.mﬁ (06 1SeJ] Je I0J SpuUR[S] BUBLIBJA UISYLION SANV'IST VNVIIVIA
ON -edos {SOIUAIQJJIP S[QB[IOUOIALI] Q) JO YI[BOMUOWIIO)) Y} JO JUIPISAI B Udaq dAey Jsnw A)red suQ N¥HHLION HHL 40 HLTYEMNOWINOD

punoux) 30§ .
SpUno.x) jne;q oN uonndJg 3210A1( Jo Suri] d10jog Juswrabay Loudaprsay NorLoasrang
Styne, oN

(QENNIINOD))




	Marriage & Divorce
	I. Introduction 
	II. Same-Sex Marriage
	A. Background
	B. The Obergefell Holding
	C. Implementation and Enforcement Challenges Since Obergefel

	III. State Regulation of Marriage
	A. Jurisdiction and Recognition
	B. Rights Resulting from Formation
	C. Plural Marriage
	D. Covenant Marriage
	E. Status of Civil Unions and Domestic Partnerships
	F. Child Marriage

	IV. Divorce and Dissolution Structures
	A. Divorce Structures
	B. Alternative Remedies
	C. Divorce Issues for Same-Sex Unions
	D. Non-Traditional Family Structures

	V. Forum Shopping
	VI. Conclusion
	Appendix A: Selected Marriage Regulations by Jurisdiction
	Appendix B: Selected Divorce Regulations by Jurisdiction




