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ABSTRACT

Women with disabilities are legally vulnerable and are not believed by
healthcare providers. They face the additional challenge of proving they
are disabled, often while overcoming existing historical, medical, and legal
frameworks that view them as defective. The explicit and implicit bias of
healthcare professionals creates an othering effect, leading to diagnostic
errors. This cycle, in turn, perpetuates ongoing health disparities plaguing
women with disabilities in healthcare. In general, women are more readily
dismissed by healthcare professionals than men, and experiencing a dis-
ability, especially when it is non-apparent, adds another layer of chal-
lenges. Unfortunately, these women cannot turn to our legal system for
recourse. Current disability antidiscrimination law is inadequate and fails
to provide sufficient protections, leaving these women vulnerable to the
persistent biases riddling the U.S. healthcare system. Further, the existing
legal framework does not account for non-apparent disabilities —those who
are not able enough and not disabled enough. Alongside pitfalls in our
legal and medical systems, women with disabilities must advocate for
themselves to receive adequate treatment. Their experiences and chal-
lenges are compounded as the US healthcare system frequently overlooks
and devalues their humanity. This Article examines key legal and theoreti-
cal frameworks alongside the intersection of gender and disabilities and
exposure to diagnostic error. This paper bridges this intersection by exam-
ining women with disabilities, with a focus on those with non-apparent dis-
abilities, their exposure to diagnostic error, and their overall treatment
within the healthcare system.

* Dr. Phoebe Jean-Pierre, Assistant Professor, Indiana University Kelly School of Business. Dr. Jean-
Pierre is a Haitian-American scholar whose research lies at the intersection of health and law. She
explores issues involving race, gender, and persisting health disparities. She received B.A. from the
University of Pennsylvania, her J.D. from the Northwestern Pritzker School of Law and he MA/PhD
from Northwestern University in the School of Communication.

*## Dr. Angélica Guevara, Assistant Professor, Indiana University Kelley School of Business.
Dr. Guevara is a neurodivergent Latina with a reading and writing disability who focuses on disability
rights law and non-apparent disabilities. She received her B.A. from UCLA, her J.D. from UC Berkeley
Law, and her Ph.D. from UC Berkeley’s Graduate School of Education. She is a Law and Society
Graduate Fellow and a William H. Hastie Fellow from the University of Wisconsin Law School. © 2025,
Dr. Phoebe Jean-Pierre and Dr. Angélica Guevara.



2 THE GEORGETOWN JOURNAL OF GENDER AND THE LAW [Vol. 27:1

INTRODUCTION . . o oottt et e e e e e e e e e e e e e 2
I. HiSTORY OF WOMEN IN MEDICINE . . . vt ot et e e et e e e e e e et 5
A. TRADITIONAL PERSPECTIVES OF MEDICINE . . ................ 8

1. Health Needs of PWD are Different. .. ................. 9

B. FEMALEHYSTERIA. . ... ... ... . 10

C. StiGMA AND MISPERCEPTIONS OF WOMEN IN HEALTHCARE. . . . . .. 12

II. OTHERING. . . oot e it e e e e e e e e e e e e 14
III. HEALTHCARE, DiagNoSTIC ERROR, AND HARM . . . . ... ... ... ..... 16
A. CHALLENGES TO HEALTHCARE. . . .. ... ... . . .. 17

B. DiagNnosTiCc ERRORS — THENUMBERS . . .. . ..o oo oo 18

1. Cost of Diagnostic Error. . . ........................... 19

C. DiaGNOSTIC ERROR & BIAS . . ... ... 20
DANGERS OF MISDIAGNOSIS . . . .\ttt e et e e e e e e e e 22
IV. THE LAW . . . 22
A. INTERSECTIONALITY . . .\ ottt e e e e e e e e e e 22

B. DisaBiLiTy FRAMEWORK (MODELS OF DISABILITY) . . ... ....... 23

V. RECOMMENDATIONS . &« « v ottt ettt et e e e e e e e e e e e 26
A. CHANGING THE IDEOLOGY ONPWD. . . . ... ... ... ... ... ... 27

B. PATIENT AS AN ACTIVE PARTICIPANT . . . .. ... ... ... ...... 27

C. TARGETING COMMUNICATION WITH PATIENTS . . . ... .......... 29
CONCLUSION . & v vt ettt e e e e e e e e e e e e e e e e 30

INTRODUCTION

“First, do no harm” — Hippocratic Oath

Healthcare systems are built on the foundation of “first do no harm.”™ Sadly, for
American women with disabilities, the harm begins from the moment they inter-
act with the healthcare system. To start, it is important to define and distinguish
between illness and disability. Unfortunately, society erroneously conflates the
two, but illness is separate from disability. The Merriam-Webster dictionary has
defined illness as “an unhealthy condition of body or mind.”” As such, illness is
perceived as something that needs to be fixed or treated. A disability relates to
how an individual is socially treated. As society fails to distinguish between ill-
ness and disability, people with disabilities (“PWD”) are perceived as defective

1. See INST. OF MED., TO ERR IS HUMAN: BUILDING A SAFER FUTURE 3 (Linda T. Kohn,
Janet M. Corrigan & Molla S. Donaldson eds., 2000); see also Klea D. Bertakis & Rahman Azari,
Patient-Centered Care Is Associated with Decreased Health Care Utilization, 24 J. AM. BD. FAMILY
MED. 229, 229 (2011).

2. Illness, MERRIAM-WEBSTER (Sep. 5, 2025), https://perma.cc/9IN4Z-VK69.
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and in need of treatment. This paper argues that disability is socially constructed,
rather than an individual problem. Instead, illness needs to remain within the pur-
view of medicine, and disability needs to be addressed socially and legally.

The World Health Organization has defined disability as having three
dimensions.? The first dimension is impairment. This refers to the diminish-
ment or loss in a person’s body or mental functioning. Some examples of
such impairments include “losing a limb, loss of vision, or memory loss.”
There may also be impairments not readily apparent to the untrained eye.’
The second dimension is activity limitation,” which may include difficulty
seeing, hearing, walking, or problem-solving.® Third, is the restriction of par-
ticipating in normal daily activities—such as walking, engaging in social and
recreational activities, and obtaining health care and preventive services.’
The Centers for Disease Control (the “CDC”) defines disability as “any con-
dition of the body or mind (impairment) that makes it more difficult for the
person with the condition to do certain activities (activity limitation) and
interact with the world around them (participation restrictions).”"’

Disability has also been defined in various contexts. Legally, disability is defined
as “a physical or mental impairment that substantially limits one or more major life
activities of such individual.”'' As evidenced by this definition, the law holds peo-
ple with disabilities to an able-bodied'* standard. Under this standard patients with
disabilities are othered. More on the legal framework of disability in section I'V.

Disability — Distinguishing this Population

Regardless of the particular diagnosis or labels, every individual’s experience
with disability is unique."

Over 20% of women in the U.S. have some type of disability.'"* More than half
of Americans 65 and older have a disability—and of this population, two-thirds

3. Disability and Health Overview, CDC (Apr. 2, 2025), [https://perma.cc/AH3R-9RMS5].

4. 1d.

5. 1d.

6. See Susan Lingsom, Invisible Impairments: Dilemmas of Concealment and Disclosure, 10 SCAN
J. DIS. RSCH. 2, 2 (2008). See also Mike Oliver, Defining Impairment and Disability: Issues at Stake, in
EXPLORING THE DIVIDE: ILLNESS AND DISABILITY 44 (Colin Barnes & Geof Mercer eds.,
1996). See generally MICHAEL OLIVER, THE POLITICS OF DISABLEMENT (1990).

7. See CDC, supranote 4.

8. Id.

9. Id.

10. Id.

11. 42 U.S.C. § 12102(1)(A) (2024).

12. See Labib Rahman, Disability Language Guide, STANFORD DISABILITY INITIATIVE (July 2019),
https://perma.cc/STSW-P7GF. (While this source advocates against the use of able-bodied, other
literature suggests it is one of the inclusive ways to term able-bodied).

13. See, e.g., Suzanne C. Smeltzer, Nancy C. Sharts-Hopko, Barbara B. Ott, Vanessa Zimmerman &
Janice Duffin,., Perspectives of Women with Disabilities on Reaching Those Who Are Hard to Reach, 39
J. NEUROSCI NURS. 163 (2007).

14. Suzanne C. Smeltzer, Nancy C. Sharts-Hopko, Barbara B. Ott, Vanessa Zimmerman & Janic
Duffin, Perspectives of Women with Disabilities on Reaching Those Who Are Hard to Reach, 39
J.NEUROSCI NURS. 163 (2007).
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are women."” Individuals who have one type of disability frequently have

others.'® People with disabilities, or PWD, is sometimes used to refer to a single pop-
ulation. This can be misleading as individuals with disabilities are a diverse group of
people who have a wide range of needs.'” Two people may have the same disability
but be affected differently.'®

The recognition of health disparities and differences in care for PWD is signifi-
cant, especially when it comes to women. It is widely known that women with
disabilities receive health care that is subpar, less aggressive, and inferior to the
care received by women without disabilities.'” The U.S. Department of Health
and Human Services (HHS) has sought to address this blatant gap. In Healthy
People 2010, HHS stated a goal of promoting “the health of people with disabil-
ities, preventing secondary conditions, and eliminating disparities between peo-
ple with and without disabilities in the U.S. population.””® To address this goal,
HHS called for two things.?' First, the reduction or elimination of disparities in
healthcare for women and PWD.** And second, providing quality health care to
women and PWD. HHS listed both goals as national priorities.”> HHS has contin-
ued to focus on the health of PWD in both Healthy People 2020 and Healthy
People 2030. Unfortunately, repeated efforts introducing goals to improve the
health of women and PWD indicate a lack of follow through in addressing dispar-
ities faced by these populations.

This Article is designed to explore the challenges women with disabilities
face within healthcare and recognize the legal pitfalls and failures to protect
this population. To address these points, this article engages with anti-discrimi-
nation disability law and historical frameworks. Section I examines the key
aspects within the history of medicine, including: medicine being built on the
white male body** and the concept of female hysteria. This section also
describes experiences of women with disabilities and the ways they are

15. Id.; see also U.S. CENSUS BUREAU, P70-73, AMERICANS WITH DISABILITIES: 1997 (2001).

16. KRISTINE HAMANN & SHANNON SCULLY, VICTIMS, WITNESSES, AND DEFENDANTS WITH MENTAL
ILLNESS OR INTELLECTUAL AND DEVELOPMENTAL DISABILITIES: A GUIDE FOR PROSECUTORS (2020).

17. See CDC, supra note 4.

18. Id.

19. See Smeltzer, Sharts-Hopko, Ott, Zimmerman & Duffin, supra note 14; Joann M. Theirry,
Observations from the CDC': Increasing Breast Cancer and Cervical Cancer Screening Among Women
with Disabilities, 9 J. WOMEN’S HEALTH & GENDER BASED MED. 9 (2000).

20. CDC & NAT’L INST. ON DISABILITY AND REHAB. RSCH., Disability and Secondary Conditions, in
HEALTHY PEOPLE 2010 FINAL REVIEW 6-3, 6-3 (2012).

21. See Smeltzer, Sharts-Hopko, Ott, Zimmerman & Duffin, supra note 14; DISABILITY AND
SECONDARY CONDITIONS, supra note 21.

22. See Smeltzer, Sharts-Hopko, Ott, Zimmerman & Duffin, supra note 14; DISABILITY AND
SECONDARY CONDITIONS, supra note 21.

23. See Smeltzer, Sharts-Hopko, Ott, Zimmerman & Duffin, supra note 14; DISABILITY AND
SECONDARY CONDITIONS, supra note 21.

24. See generally ERVING GOFFMAN, STIGMA: NOTES ON THE MANAGEMENT OF SPOILED IDENTITY
(1986).
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overlooked within medicine. Section II analyzes the othering® effect on
women with non-apparent disabilities. To address this, the dilemma of differ-
ence is discussed. Section III discusses the U.S. healthcare system, the dangers
of diagnostic error, and the influence of implicit and explicit bias*®® on the
health of women with disabilities. This section also considers the dangers
posed to these women, and broader considerations for society and the function-
ing of healthcare. Specifically, this section reveals the grave costs of error to
society and to the healthcare business; it is imperative to reduce error rates to
better protect patients and protect healthcare as an industry. Section IV
explores relevant legal theories and frameworks. This section uses intersec-
tionality?’ to explain the different identities in which women with disabilities
are viewed. Further, it analyzes disability anti-discrimination to reveal the mis-
guided ways the law over-relies on the able-bodied standard. The next section
introduces recommendations and emphasizes the need for an ideological shift
on how society views women with disabilities. From here, additional recom-
mendations include recognizing the importance that a patient is an active par-
ticipant in their care and improving communication between healthcare
providers and vulnerable populations. Finally, this paper concludes with next
steps and considerations for the future.

I. HistTory oF WOMEN IN MEDICINE

“Perfect health is a priceless blessing to all, but it means even more to
women than to men.”*®

- Thomas Smith Clouston
Clouston was an eminent Victorian doctor, and his words reflect the idea that

the health of women has limited them, and these limitations were often more bur-
densome than on men.”” Medical literature during the British Victorian era

25. Angélica Guevara, The Need to Reimagine Disability Rights Law Because the Medical Model of
Disability Fails Us All, 2021 WISC. L. REV. 269, 285 (2021)

26. See generally Dayna Bowen Matthew, Toward A Structural Theory of Implicit Racial and Ethnic
Bias in Health Care, 25 HEALTH MATRIX 61 (2015).

27. See generally Kimberle Crenshaw, Demarginalizing the Intersection of Race and Sex: A Black
Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics, 1989
U. CHI. L.F. 139, 149 (1989).

28. T.S. CLOUSTON, FEMALE EDUCATION FROM A MEDICAL POINT OF VIEW 41 (1882).

29. Lyndsey Jenkins, Disability and the Perpetually Unwell Woman in Late Victorian Medical
Literature—by Lucy McCormick, WOMEN’S HEALTH NETWORK (Jan. 30, 2023), https://perma.cc/
UL6U-U25H.
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reflected women as being in a perpetual state of poor health.*® During Victorian times,
men held nearly all positions of power and as such, the male body became seen as the
ideal to equip and prepare someone for such power.*' Common bodily functions such
as menstruation and pregnancy were seen as weak—further solidifying the idea that
women were simply an unhealthy version of men.*” Through this lens, to be a woman
meant to be unwell.** Clouston, in a few short words, helps to sum up the challenges
faced by women not only in terms of their bodies, but also how they live, how they
are perceived, their role in society, and whether they are capable.*

Women continue to be overlooked in medicine.*> Throughout history, medical
education and research have been male-focused, specifically on the white cisgen-
dered male.*® Within medicine a foundation exists of research conducted on the
white male with the assumption that this data could simply be extrapolated to
women and other racial and ethnic minorities.”” After all, women were merely
weak versions of men.*® Contrary to this flawed assumption, research has found
sex-based differences to be an important variable that affects health and illness*
Research has revealed evidence of significant sex differences in various bodily
functions, including those of the liver, kidneys, and the digestive system.*” How
the female body responds to a disease or reacts to treatment will likely be differ-
ent than men.*' Consequently, it is not enough to study white cisgendered men in
medicine and assume the findings are applicable to women, the transgender popu-
lation, or other racial groups.*?

30. Id.

31. 1d.

32. Id.

33. Id.

34. 1d.

35. Bridget Balch, Why we know so little about women’s health, AAMC (Mar. 26, 2024), https://
perma.cc/SOHL-QVRL.

36. Rebecca Dresser, Wanted Single, White Male for Medical Research, 22 HASTINGS CTR. REP.
24,24 (1992).

37. 1d.

38. Jenkins, supra note 29.

39. See generally Emmanuel O. Fadiran & Lei Zhang, Effects of Sex Differences in the
Pharmacokinetics of Drugs and Their Impact on the Safety of Medicines in Women, 41 MEDICINES
FOR WOMEN (Mira Harrison-Woolrych ed., 2015); Comm. on Understanding Bio. of Sex & Gender
Differences, Inst. of Med., Sex Begins in the Womb, 45 EXPLORING THE BIOLOGICAL
CONTRIBUTIONS TO HUMAN HEALTH: DOES SEX MATTER? (Theresa M. Wizemann & Mary-
Lou Pardue eds., 2001) [hereinafter DOES SEX MATTER?].

40. DOES SEX MATTER?, supra note 35at 72 (discussing differences in sex and effects on health
care: “[W]omen, but not men, undergo fluctuations associated with the reproductive condition (such as
the ovarian cycle and pregnancy) that influence numerous bodily functions (e.g., gastrointestinal transit time,
urinary creatinine clearance, liver enzyme function, and thermo-regulation), including brain function.”).

41. Seeid. at?2.

42. Dresser, supra note 36; ELINOR CLEGHORN, UNWELL WOMEN: MISDIAGNOSIS AND
MYTH IN A MAN-MADE WORLD 20 (Dutton 2021); Phoebe Jean-Pierre, Why Medical Error is
Killing You (and Everyone Else), 57 U. MICH. J.L. REFORM 481 (2024); Phoebe Jean-Pierre, Justice
Denied: Examining Implicit Bias, Vulnerable Communities, the Legal System, and Diagnostic Errors,
15 ALA. CR. & C.L.L.REV. 181 (2023).
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Physicality sets women apart from men. Women are frequently seen as weaker
and incapable.* Historical texts about puberty demonstrate that these changes in
women rather than natural are an “inherent impairment of having a female
body.”** Maturing as a woman and into the female body—limited a woman’s
capabilities.*” Puberty in women was frequently associated with suffering and
abnormality.*® Healthy normal changes in the female form were deemed as a
state of ill health that would burden the woman for the rest of her life.*’
Women were assumed to be more delicately composed, and thus, it was
believed they were predisposed to a number of pathological conditions.*®

Emotions are another consideration that sets women apart from men and
results in them being seen as less than, out of control,*’ or unable to make deci-
sions for their health, well-being, or bodies.”® This framework can be surmised
with the concept of hysteria, which is characterized byuncontrollable emotion
and irrationality.”’ In healthcare, under hysteria, women are seen as not only
overly emotional, but also incapable of discussing or taking care of their own
bodies.” The perceived irrationality and excessive emotionality of hysteria have
also been deemed a disability.>

Further, the ostracization and treatment of women in healthcare worsened if
the woman had a disability. A woman’s unhealthiness was used to justify margin-
alizing her from society.”* Disabilities were used to “clarify and define who
deserved, and who was deservedly excluded from citizenship.”™” In the medical
sense, disability was also used as a tool to oppress women due to their bodily and
physiological differences from men.>

Though society has moved forward, women patients—especially those with
disabilities—continue to face numerous challenges to their health and within the
healthcare system.

43. Douglas Baynton, Disability and the Justification of Inequality in American History, 34 THE NEW
DISABILITY HISTORY: AMERICAN PERSPECTIVES 57 (Paul Longmore & Lauri Umansky eds., 2001).

44. See Jenkins, supra note 29.

45. 1d.

46. CHARLES BINGHAM PENROSE, A TEXT-BOOK OF DISEASES OF WOMEN 20 (4th ed.
1902).

47. See Jenkins, supra note 29; id.

48. See Jenkins, supra note 29; PENROSE, supra note 42 at 20.

49. Phoebe Jean-Pierre, The Misdiagnosis of Women: Female Hysteria, Diagnostic Errors, and
Legal Implications, S. CAL.REV. L. & SOC. JUST. (forthcoming 2025).

50. See Id.; CLEGHORN, supra note 38 at 20.

51. See Cecilia Tasca, Mariangela. Rapetti, Mauro Giovanni Carta, & Bianca Fadda, Women and
Hysteria in the History of Mental Health, 8 CLIN. PRAC. & EPIDEMIOLOGY MENTAL HEALTH
110, 110 (2012); see The History of Hysteria and How it Impacts You, PLANNED PARENTHOOD OF
FLORIDA (April 9, 2025), https://perma.cc/UAC3-JQ49.

52. Seelean-Pierre, supra note 44.

53. See Baynton, supra note 39, at 43.

54. See Jenkins, supra note 29.

55. See Baynton, supra note 39, at 33.

56. CAROL THOMAS, FEMALE FORMS: EXPERIENCING AND UNDERSTANDING DISABILITY
40 (1999) (“Disability, like patriarchy is a form of social oppression.”).
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A. TRADITIONAL PERSPECTIVES OF MEDICINE

“How did white males come to be the prototype of the human research
subject? Whether misplaced chivalry or tacit assumption of a human norm,
the exclusion of women and nonwhite minorities is a glaring mistake.”™’

Historically, the white male cis-gendered body has been at the center of health-
care. white men, as the primary and overrepresented subjects in clinical trials,
testing, and care, have largely dominated the healthcare space. Much of what we
know about medicine is based on the white male body.”® According to the
National Institutes of Health (NIH), this practice of centralizing the White male
body “has resulted in significant gaps in [our] knowledge” of how diseases affect
both men and women.* In short, white men are not a proxy for how other patients
experience disease or health concerns in the U.S. medical system.

In June 1990, congressional investigators shared a shocking report®™ finding
that women continued to be significantly underrepresented®' in biomedical
research study populations despite a 1986 federal policy to the contrary.®” A
failure to include women in research populations occurs across the board.®?
Numerous studies—including research sponsored by the NIH**—reflect that
cardiovascular disease has been exclusively studied in men.®® The lack of suffi-
cient research on women is likely why heart disease remains one of the top killers
of women.®

However, heart disease is only one instance where women’s health suffers.®’
The first two decades of a major federal study on health and aging included only
men.®® This is particularly problematic given that nearly two-thirds of the elderly

t60

57. Dresser, supra note 38 at 24.

58. See Rugqaiijah Yearby, Race based medicine, colorblind disease: how racism in medicine harms
us all 21THE AM. J. OF BIOETHICS 19, 23 (2021).

59. See Id. at 24; National Institutes of Health: Problems in Implementing Policy on Women in Study
Populations: Hearing before the H. Subcomm. on Hous. & Consumer Int. of the H. Comm. on Aging,
101 Cong.2 1990 (statement of Mark v. Nadel, Assoc. Dir., Nat’l & Pub. Health Iss., Hum. Res. Div.).
This is problematic as what works for White men often does not work for women, racial and ethnic
minorities, and the LGBTQIA+ and transgender population.; Phoebe Jean-Pierre, Medical Error and
Vulnerable Communities, 102 Bos. U. L. Rev. 327 (2022) [hereinafter Medical Error and Vulnerable
Communities]; Phoebe Jean-Pierre, Why Medical Error Is Killing You (And Everyone Else), 57
U. MICH. J.L. REFORM 481 (2024).

60. See Dresser, supra note 38.

61. Id.

62. Id.

63. Id.

64. Id.

65. 1d.; see CLEGHORN, supra note 38 at 298-99.

66. See CLEGHORN, supra note 38 at 299; Heart Disease Remains Leading Cause of Death for
Women: Addressing the Gender Bias in Cardiovascular Care, CARDIOMETABOLIC HEALTH CONG. (Feb.
14,2024), https://perma.cc/VW4F-ZND4.

67. See CLEGHORN, supra note 38 at 299.

68. See Dresser, supra note 38.
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population is women.® Encouragement and formal guidelines from the NIH have
done little to alleviate the minimal inclusion of other communities in study
populations.”™

The distinctions in the physiology of men and women can influence how each
experiences disease and illness.”' Aside from sex-linked diseases—Tlike uterine or
prostate cancer—research reveals that seemingly “gender neutral” conditions like
heart disease, AIDS, depression, and others are expressed differently in men and
women.”?> Due to the historical and continued overrepresentation of white men in
research populations, physicians often lack sufficient evidence of whether women
will be helped, harmed, or unaffected by the many therapies proclaiming to pro-
mote overall human health.”

1. Health Needs of PWD are Different

This historical focus on the White male body has translated into problems
today for how other populations are perceived and treated within healthcare.”
PWD experience worse health in comparison with their counterparts without dis-
abilities.”” PWD facing systems that were not designed to accommodate them,
including the U.S. healthcare system,’® likely contributes to these health dispar-
ities. Research also reveals that PWD are more likely than those without disabil-
ities to report poorer health and less access to adequate care.”” The CDC has also
identified disability as a condition that is especially common among women.”®
Women with disabilities face a myriad of difficulties in the U.S. healthcare sys-
tem. To start, women with disabilities are more likely to have unmet healthcare
needs.”” Women with chronic physical disabilities are also more likely to report
poor health.* In this context, these women continue to face disparate treatment,
care, and access. Women with disabilities are also more likely to experience fre-
quent mental distress than men with disabilities.* Due to notions of female

69. Id.

70. Id.

71. 1d.; see also CLEGHORN, supra note 38 at 299.

72. Dresser, supra note 38.

73. 1d.

74. See Dayna Bowen Matthew, Toward A Structural Theory of Implicit Racial and Ethnic Bias in
Health Care, 25 HEALTH MATRIX 61, 64 (2015) (discussing how implicit bias results in health
disparities and poorer health outcomes among racial and ethnic minorities); Yearby, supra note 54.

75. Behzad Karami Martin, Heather J. Williamson, Ali Kazemi Karyani, Satar Rezaei, Moslem
Soofi, & Shahin Soltani, Barriers in Access to Healthcare for Women with Disabilities: A Systematic
Review in Qualitative Studies,21 BMC WOMEN’S HEALTH 1, 1 (2021).

76. Stephanie Pappas, Despite the ADA, Equity Is Still Out of Reach, AM. PSYCH. ASS’N (Nov. 1,
2020), https://perma.cc/D8EN-83YW.

77. Disability and Health Information for Health Care Providers, CDC, https://perma.cc/3CHY-
XTQL(Apr. 7,2025).

78. Supporting Women with Disabilities to Achieve Optimal Health, CDC (July 19, 2024), https://
perma.cc/RM4B-58B3.

79. See Matin, Williamson, Karyani, Rezaei, Soofi, & Soltani, supra note 71 at 1-2.

80. See Supporting Women with Disabilities to Achieve Optimal Health, supra note 74.

81. Id.
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hysteria, mental health is an important area to explore for women with disabil-
ities. Female hysteria poses challenges in how these women are perceived and
treated for their mental distress.

B. FEMALE HYSTERIA

“I was always told that my pain was exaggerated and that I was mak-
ing it up.”®*

—Hannah Epstein, 17

“My entire sixth grade experience was people not believing that I was
sick.”®

“After my first visit [to a physical therapist] the woman told me she
knew I was lying about my pain, and it was all in my head.”*

—Sarah Kleppe, (now) 18

Throughout history, science, medicine, and society have sought ways to both
explain and control female emotions. “For centuries, doctors readily diagnosed
women with ‘hysteria,” an alleged mental health condition that explained away
any behaviors or symptoms that made men ... uncomfortable.”® Historically,
hysteria was “the first mental disorder attributable to women.”®® For hundreds of
years, hysteria was used as a routine diagnosis for women, peaking during the
Victorian era.*” Hysteria was first described in the second millennium BC and
was perceived as an exclusively female disorder until the 20" century.® The first
description of hysteria dates to the ancient Egyptians, where hysterical disorders
in women resulted from the spontaneous movement of the uterus around the
female body.* This concept persisted among the ancient Greeks, arose in Greek
mythology, and even helped form the basis of psychiatry.”® Hysteria stems from
the Greek word hysterus, which means uterus.”’ Similar to the Egyptians, ancient
Greeks and Plato, perceived the womb as an animal that roamed all over a

82. Bryn Healy, Hysteria Diagnosis Still Hounds Some Girls with Invisible Disabilities, WOMEN’S
ENEWS (July, 7, 2025), https://perma.cc/4XZ8-WW6X.

83. Id.

84. Id.
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woman’s body, causing all manner of problems.”? The dangers of the “wandering
womb” were perceived as stronger when a woman did not have children. In gen-
eral, any psychological problems faced by women were believed to be caused by
the movement of the uterus all around the body.”* Hysteria prevailed for various
symptoms, including: shortness of breath, rebellion, and sexual desire (or lack
thereof).”* Describing women’s health within the context of hysteria justified var-
ious mechanisms for controlling women.” Hysteria also suggested physical
symptoms were all in her head or the product of sexual frustration.”®

The treatments for this supposed hysteria and female problems ranged from
“hanging women upside down and shaking them” (the idea here to return the
uterus to its correct place) to placing leeches in the vagina to giving suppositories
of bull urine.”” Other recommended treatments included using herbs or prescrib-
ing patients to have regular sex with their husbands.”® In extreme cases, hysteria
could be used to justify committing a woman to an insane asylum to undergo a
hysterectomy.”® As outrageous as these treatments seem, the real mystery at the
time was the female form. Alongside the utter confusion over the female body
and how to treat hysteria—in many respects, a catchall for all unknown female
health concerns—women were also “accused of madness, burned as witches, or
confined to mental institutions.”'® Hysteria, rather than reflective of problems
with the female body, serves as a “dramatic medical metaphor for everything
men found mysterious or unmanageable in the opposite sex.”'" Over time, per-
spectives in medicine have shifted, and many of these antiquated beliefs have
been disbanded. Unfortunately, the history and stigma of female hysteria remain.
Many health disparities persist that affect the health of women.'”> Women suffer
from “autoimmune diseases, chronic pain syndromes, and disability at higher
rates than their male counterparts.”® Despite this, these conditions attract and
receive less funding for medical research.'™

Further, hysteria created a deeply rooted history of misinformation as to the
female body, how to treat female patients, and a staunch belief that women are
incapable of discussing or maintaining control of their bodies.'”> Female hysteria
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was removed from medical texts in the 1950s.'” Despite this step, notions of
female hysteria have created a dangerous environment of misinformation that
persists to this day.'”” Health issues of women are frequently “dismissed, under-
estimated, and misdiagnosed due to a lack of widespread education on female
bodies.”'”® The poorer treatment experienced by female patients is only exacer-
bated when considering other demographic characteristics, such as: disability,
race, socioeconomic status, or age.'”

Women with disabilities experience greater disparities in access to health-
care.''” Some of the common barriers to access are attitudes, stereotypes, and
misperceptions about PWD.'"" Unfortunately, alongside conceptions of female
hysteria, women with disabilities also contend with stigma and the ways they
are viewed and othered within the healthcare system. “Women with disabilities
hold at least two stereotyped identities, each subject to prejudice, stigma, and
oppression.”'? The following section emphasizes the concept of stigma and
the ways that women with disabilities are othered and seen as less than within
healthcare.

C. STIGMA AND MISPERCEPTIONS OF WOMEN IN HEALTHCARE

Something had to be done to remove the stigma.'"

Stigma relates to how some individuals are viewed as the other and how they are
treated in society, but it also provides a unique framework to view health and dis-
parate treatment in legal and healthcare systems. Stigma results in widespread
social disapproval and devaluation of individuals viewed as the other.'*
Individuals with an attribute that others consider negative—like a disability—are
seen as unfavorable or unacceptable.'” Stigma is a term widely used throughout
society, and it characterizes the experiences of many individuals with disabilities.
A poignant letter published in Erving Goffman’s book, Notes on the Management
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of a Spoiled Identity, provides a helpful example to introduce the concept of
stigma. In this letter, a 16-year- old girl laments being born without a nose. She
describes concerns such as being unable to get a boyfriend and scaring others
with her visage. Her heartfelt confession takes a dark turn as she contemplates
suicide; such is the power of stigma:

Dear Miss Lonelyhearts—

I am sixteen years old now and I dont know what to do and would
appreciate it if you could tell me what to do. When I was a little girl it
was not so bad because I got used to the kids on the block makeing fun
of me, but now I would like to have boy friends like the other girls and
go out on Saturday nites, but no boy will take me because I was born
without a nose— although I am a good dancer and have a nice shape
and my father buys me pretty clothes.

[ sit and look at myself all day and cry. I have a big hole in the middle
of my face that scares people even myself so I cant blame the boys for
not wanting to take me out. My mother loves me, but she crys terrible
when she looks at me.

What did I do to deserve such a terrible bad fate? Even if I did do
some bad things I didn’t do any before I was a year old and I was born
this way. I asked Papa and he says he doesnt know, but that maybe I
did something in the other world before I was born or that maybe I
was being punished for his sins. I dont believe that because he is a
very nice man. Ought I commit suicide?

Sincerely yours, Desperate*'®

The concept of stigma originated among the ancient Greeks, who used the
term to “refer to bodily signs designed to expose something unusual and bad
about the moral status of the signifier.”"'” For the Greeks, stigma designated a
mark on the body—such as a tattoo or a scar.'"® Individuals who bore such marks
were cast out of society and were viewed as part of a stigmatized group.''” As in
the example with Desperate, the lack of a nose is a physical symbol of her differ-
ence.'?® However, for those with non-apparent disabilities, there is not an absence
of a nose or a “missing” limb but, instead, the inability to fulfill a behavior that
has been established as the norm. In fact, today, stigma is viewed more in a
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metaphorical sense—as though there is a metaphorical stain or mark on a per-
son’s identity.'?' Broadly, stigma “connotes a mark of disapproval: that can be
both non-apparent or apparent and allows insiders to identify and disassociate
from outsiders.'** Stigma is also a social phenomenon that maintains roots in
social structures.'*

A person cannot understand what it means to be stigmatized or carry a stigma
unless a person also understands what is normal.'** Stigma and normalcy remain
at opposite ends of a spectrum regarding the nature of one’s identity and how that
identity is formed.'* “Stigmatized people are always stigmatized in relation to
some group of people who are normal, and normal people are always normal in
relation to some people who are less than normal or stigmatized.”'*® There can be
no normal or acceptability without specific examples of what is abnormal or
unacceptable.'?” Similarly, women with disabilities are stigmatized because they
are being compared against the male able-body as the norm.'*® Women with dis-
abilities are not only stigmatized socially, but this spills over into healthcare,
where they are othered. Treatment and perception of women with disabilities in
healthcare is a widespread problem.'? This population suffers from poorer treat-
ment, worse outcomes, and extensive influences of stigma and othering.'*

II. OTHERING

Women with non-apparent disabilities are not often discussed in healthcare.
This sectionhighlights the barriers that women with non-apparent disabilities
must endure in healthcare. Women are first unseen by doctors who ignore the
seriousness of their medical concerns by deeming them “emotional” or “hysteri-
cal.”’*! These women are again not believed once the non- apparent disability
appears or is disclosed.'** Historically, similar to how women were treated and
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seen in society, those with non-apparent disabilities were also stigmatized and
treated as the “other.” To perpetuate othering, some people with non-apparent
disabilities were labeled mad.'**

Martha Minow, a leading disability legal scholar, calls attention to “the di-
lemma of difference,” describing how “[t]he stigma of difference may be re-
created by both ignoring and by focusing on [the disability].”"** In essence,
women with non-apparent disabilities in need of treatment or who are misdiag-
nosed must advocate for themselves by highlighting their illness. To receive serv-
ices or benefits, the disability is highlighted, while the claimant is simultaneously
yearning for equal treatment and attempting to avoid feeling like the “other.**
Eradicating the stigma and reimagining other alternatives to reduce discrimina-
tion and health disparities start by shifting the focus away from an individual’s
abilities and focusing instead on how society (in this instance the US healthcare
system) disables."*

In exploring the intersection of gender and disability, to do no harm means
understanding how women with disabilities differ from other women.'*’ The real-
ity is that there are women who face health disparities due to their gender, but
without the added layer of disability,'*® which becomes more challenging.

The othering of women and people with disabilities leads to diagnostic errors.
At face value, when a doctor is dismissive of female patients, the doctor may also
simultaneously ignore a non-apparent disability. The following section will focus
on the role of healthcare, diagnostic errors, and the resulting harms. The health-
care system is a major business in the U.S., but it is plagued by patient harm and
medical error. This is problematic as it creates unsafe systems, places patients at
risk, and is incredibly costly. While any patient can be exposed to harm or error
within the healthcare system, research has revealed that certain populations and
communities are more likely to suffer harm."”” Women with disabilities compose
a large portion of patients and they are also a vulnerable population—making it
more likely that they will be exposed to error and harm. The harm is not only
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detrimental for this population, but it also places strain on the healthcare system
and society more broadly.

III. HEALTHCARE, DIAGNOSTIC ERROR, AND HARM

“Diagnostic errors occur more commonly than other kinds of errors,
they are more likely to harm patients, and they are more likely to be
preventable.”"*

For years, the U.S. healthcare system has continued to function with a major
shortcoming: diagnostic error.'*! Diagnostic errors refer to missed, delayed, or
incorrect diagnoses, and they remain pervasive in all areas of care and at all levels
within the U.S. healthcare system.'** Providing the correct diagnosis is critical.
The diagnosis provides an explanation of the patient’s health problem. Further,
diagnosis influencing healthcare decisions and how providers decide to treat the
patient."** Unfortunately, diagnostic errors threaten patient health and mental
state.'** Diagnostic errors can lead to negative health outcomes and psychological
distress.'*> Additionally, diagnostic errors are financially costly,'*® representing
the leading cause of malpractice claims, and serve as the leading cause of pre-
ventable adverse outcomes.'*” Diagnostic errors may also expose patients to
inappropriate or unnecessary treatment.'*® In the alternative, appropriate—and
even lifesaving— treatment may be withheld or delayed due to the error in the
initial diagnosis.'*® Despite the great risk of harm to patients, efforts to identify
and address diagnostic errors have been limited."*® The lack of attention to the
risks posed by diagnostic errors is significant—as “most people will experience
at least one diagnostic error in their lifetime, sometimes with devastating

consequences.”'”!
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Though all patients may be exposed to diagnostic error, certain communities
are more likely to suffer harm."”> Women and people with disabilities are more
likely to experience a diagnostic error, leading to poorer health outcomes, greater
health disparities,'>® and significant financial costs to society and the healthcare
system.'>*

A. CHALLENGES TO HEALTHCARE

Healthcare plays a major role in society and is one of the most essential parts
of the U.S. economy. Healthcare is an industry that supports most Americans
through their lives, from childbirth to encouraging longevity with continued sup-
port and management of health, and ultimately handling end-of-life care and
death. Healthcare is essential, both individually and collectively for the U.S. pop-
ulation. Despite this, healthcare is still just a business—a big business. In 2019,
there were 22 million healthcare workers in the U.S.'> The healthcare industry is
one of the largest and fastest-growing sectors and accounts for 10.8% of all U.S.
workers as of 2023.'%°

Given its prominence throughout our lives and the sheer size of the workforce,
the healthcare industry occupies a large sector of the business world. However,
being a big business does not make healthcare infallible. Rather, the healthcare
sector is plagued by a costly and deadly problem—medical error. Preventable
medical errors are one of the leading causes of death in medical settings in the
U.S."7 and present a major challenge in healthcare. Though a problem for all
patients, women experience greater exposure to error.'>® Estimates put women at
as much as 30% more likely to experience a medical error.””* More errors mean
more money. Since women are at greater risk of experiencing an error, it costs
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more money to address this harm. This money can be used in other ways, includ-
ing creating safer systems for patients, reducing the occurrence of errors, and
decreasing the likelihood of medical malpractice lawsuits. Reducing women’s
exposure to preventable harm would save money, create safer systems overall for
all patients, and improve the quality of care.

Quality care is expensive—but fatalities and harm to patients due to error are
even more costly.'® For over four decades, hospitals have been seeking ways to
improve overall quality and operational efficiency'®" while simultaneously cut-
ting costs. Despite best efforts, healthcare remains expensive, inefficient, and
costly for patients, hospitals, the healthcare business, and the broader society.'®*

B. DiacNosTic ERRORS — THE NUMBERS

“Medical misdiagnosis for women continues to be a significant prob-
lem, leading to disparate health outcomes.”'%

Gender and disability aside, diagnostic errors pose a unique and consistent
threat to patient safety.'® Diagnostic errors refer to missed, delayed, or incorrect
diagnoses.'® Here are some key statistics that highlight the extensive dangers
posed by diagnostic errors:

Atleast 1 in 20 U.S. adults experiences a diagnostic error each year.'*

12 million adults in the U.S. are misdiagnosed every year.'®’

Nearly 1 in 15 hospital patients who died had experienced a diagnostic error.'®®
Nearly 18% of misdiagnosed patients were harmed or died.'®”
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Despite the high rates of diagnostic errors, some patients are at higher risk than
others.'”® Unfortunately, patient care and exposure to error is influenced by physi-
cal characteristics like race, age, or gender.'”' Women and racial and ethnic
minorities are 20-30% more likely to experience a diagnostic error than white
men.'”* Misdiagnosis is not just a medical error, but rather, it is a great public
health concern—one that results in countless deaths and harm to women.'”?

The following section will explore the significant costs that diagnostic errors
impose. Cost is often described as financial harm or a loss—and diagnostic errors
are financially costly. Alongside this financial harm, diagnostic errors may result
in different costs to society, including: physical, societal, and even human cost.

1. Cost of Diagnostic Error

“ID]iagnostic errors are a significant and common challenge in
health care and most people will experience at least one diagnostic
error in their lifetime.”"™*

Increased attention has been brought to medical errors over the past two-and-a-
half decades. Diagnostic errors pose an incredible drain on human life and soci-
etal resources, yet remain largely ignored in patient safety and quality efforts.'”
The concern is that diagnostic errors are easy to ignore and they represent a prob-
lem that is largely hidden, as “diagnostic errors are rarely evident when they
occur.”'’® Instead, they surface later, long after the initial misdiagnosis has
resulted in harm."”” Imagine an iceberg where much of its mass is unseen beneath
the surface. In healthcare, this great mass under the surface represents diagnostic
errors—a grave patient harm hidden at the bottom of the iceberg that is patient
safety. Hidden, missed, delayed, or incorrect diagnoses are a critical area of
patient safety and greatly affect healthcare quality.'”® As a cost savings measure,
diagnostic errors have gone relatively unaddressed by the healthcare industry.'”
Avoiding diagnostic errors to save money is a misnomer, as diagnostic errors
are both frequent and costly."® Data from malpractice claims indicates that
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diagnostic errors are the “most common, most costly and most dangerous” type
of medical error for both inpatients and outpatients.'®' Each year, over 12 million
Americans experience a diagnostic error.'"®> Among these errors, one-half will seri-
ously harm the patient.'® Diagnostic failures in U.S. hospitals result in the death
of 40,000-80,000 patients each year.'®* Other research suggests even greater risks
to patients, with one study estimating that 795,000 patients a year die or become
permanently disabled due to misdiagnosis.'®

Diagnostic errors are costly in terms of human life, but they also drive-up
hospital costs.'®® Estimates indicate that each year, diagnostic errors cost the
U.S. healthcare system over $1 billion upwards of $100 billion."®” Failures in
diagnosis result in the treatment of sicker patients—individuals who experi-
ence more difficult and advanced disease progression. Diagnostic delays or
mistakes may also result in “the overuse of unnecessary, expensive diagnostic
tests.”'®® Diagnostic errors are difficult to assess, but often, when they occur
healthcare responds poorly.

Alongside the danger of diagnostic error, vulnerable populations—Ilike women
with disabilities—must also contend with bias in the healthcare process. The fol-
lowing section details the way implicit and explicit bias influences the health and
treatment of vulnerable patients.

C. DiacNosTic ERROR & Bias

Bias and discrimination are a “structural problem” in the U.S. healthcare
system.'® Implicit bias refers to unconscious attitudes that can influence our
judgments, decisions, and behaviors. Under explicit bias, individuals are aware
of their prejudices and attitudes towards certain groups and may retain an
intent to cause harm. Both forms of bias can be harmful: the potential harm
done by implicit bias is unconscious, while with explicit bias the harm is
known. Implicit attitudes and biases are dangerous—and can destroy the health
of entire communities.
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Research has revealed that public healthcare providers tend to “hold negative
explicit and implicit biases against many marginalized groups of people, includ-
ing racial and ethnic populations, disabled populations, and gender and sexual
minorities, among others.”'*® Unfortunately, these attitudes and beliefs can nega-
tively affect the healthcare for people of color racialized and exacerbate existing
health disparities.'”' Additionally, the attitudes of providers have been shown to
influence healthcare access among PWD.'*

Further, these biases are particularly harmful in the medical diagnostic process,
where implicit assumptions can expose some patients to lower-quality or substandard
care. Healthcare professionals, like all people, carry implicit bias. who make medical
decisions about their patients’ care. Though unconscious, these biases can have sig-
nificant and powerful effects on the health and care of the patient. Extensive research
reveals the influence and detrimental effects of implicit bias within our healthcare
system, including on medical decision-making and the diagnostic process.'*?

Diagnostic errors are often the result of clinician biases and failed heuristics
(mental shortcuts).'”* One of the most common cognitive errors is premature clo-
sure of the diagnostic process, which occurs when a clinician settles on a diagno-
sis too early without adequately considering alternative diagnoses, potentially
arriving at the wrong one.'” Premature closure of this process may result in a fail-
ure to establish the correct diagnosis.'”® Bias and assumptions made early in the
diagnostic process can cause physicians to overlook or miss key information
needed for determining a correct diagnosis.'”’

190. Monica B. Vela, Amarachi I. Erondu, Nichole A. Smith, Monica E. Peek, James N. Woodruff,
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DANGERS OF MISDIAGNOSIS

Delays in diagnosis can create self-doubt, mental distress, social isolation, family
strain, and physical discomfort.'”® Sometimes, delays in diagnoses can be fatal.'”’

While misdiagnosis can happen to any patient, research reflects that the gender
of the patient influences when and whether a patient is diagnosed correctly.*®
Women are misdiagnosed at higher rates than men.”*' Misdiagnosis can range
from frustrating to even fatal consequences. Given the ties of misdiagnosis to
gender, this can spell disaster for women in the U.S. healthcare system.

IV. THE Law

This section examines the treatment of women with disabilities, particularly
those with non-apparent disabilities. To help illustrate the unique experience of
these women, this work considers how this population is treated within the U.S.
legal system, more broadly within society, and within the U.S. healthcare system.
The framework of intersectionality is explored within the context of healthcare,
as understanding the intersecting and competing identities of female patients with
disabilities provides context as to the experiences and needs of this population.
This context is critical to understanding how we can better address health dispar-
ities among women with disabilities and reduce exposure to diagnostic errors.

A. INTERSECTIONALITY

This paper uses the framework of intersectionality to explain the unique and
specific harm suffered by women with disabilities (particularly those with
non-apparent disabilities). The term intersectionality was coined by Columbia
Law Professor Kimberlé Crenshaw in her 1989 article, Demarginalizing the
Intersection of Race and Sex. Crenshaw uses the term intersectionality as a mecha-
nism to understand the ways that multiple forms of marginalization may com-
pound.”” This, in turn, creates obstacles and challenges for specific communities
that are not understood within conventional ways of thinking.**> The concept of
intersectionality has roots in Black feminist theory and was used to refer to the
double-discrimination of racism and sexism faced by Black women.*** To illus-
trate this, Crenshaw used legal cases where women had to choose between bring-
ing a claim of racism or sexism.?”> These women were barred from explaining that
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they had been discriminated against due to the combined effects of race and
sex.>%

Since Crenshaw introduced this term, intersectionality has been widely used
within the research space, in the law, and in political and popular discourse. This
framework of recognizing that multiple aspects of one’s identity can influence ex-
posure to, frequency, and the nature of discrimination is relevant to this current
piece. Intersectionality is an analytical tool that can help us to better understand
the effects of discrimination and disadvantage experienced by individuals who
have multiple categories of social identity that interact with each other2"’
Intersectionality as a concept allows us to move beyond traditional frameworks
that separate social problems into distinct challenges facing each group.
Intersectionality starts with the premise that people have multiple identities.
Individuals can be members and a part of more than one “group.”””® At times,
these identities may overlap or interact with one another. An individual may
also simultaneously experience oppression and privilege.*”

Intersectionality is a helpful framework for considering how to better protect
women with disabilities. Another aspect is looking towards key disability frame-
works. The following section describes the disability models—the medical model
and the social model. The social model represents the ideal; it is a model that
both helps and empowers people with disabilities. Despite the potential of the
social model, society continues to rely on the medical model. The medical model
is also the one entrenched in our laws that fails to protect people with disabilities
and perpetuates the disability binary of disabled or not.

B. DisaBILITY FRAMEWORK (MODELS OF DISABILITY)

In thinking about disability, healthcare, and the law, it is key to discuss two dis-
ability models: the medical model of disability and the social model of disability.
The medical model of disability is significant, as it heavily influences current
laws and how PWD are treated under the law. As the following section will dis-
cuss, the medical model of disability allows for an othering effect and various
loopholes that prevent PWD from being protected under the laws.

Disability models influence the framework used to construct laws and policies.
The medical model is cemented in the medical field, as doctors determine
whether an individual has an impairment*'® or loss of function.*'' This approach
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has not stayed confined to the medical profession—where it belongs. Instead, the
medical model has seeped into the thoughts, perceptions, and behaviors of physi-
cians along with the perspectives held in broader society. This, in turn, results in
the view that people with disabilities are impaired.

Under the medical model structure of our laws—again we see this binary
where—an individual is either disabled or not. The medical model considers
disability as a “personal tragedy, which suggests that a disability is some terri-
ble chance event that occurs at random to unfortunate individuals.?'?
“Accordingly, this model fixates the ‘problem’ within the individual while
simultaneously absolving society from further consideration.”'* “This model
also views the individual with pity, as defective, or as having an impairment
that must be eliminated, treated, or cured.””'* Society, in agreeing to assign
medical meaning to disability, keeps PWD at the fringes of society resulting
in their marginalization.*"

Alternatively, the social model of disability empowers people with disabilities
by recognizing that disability is socially constructed.*'® Unlike the medical
model, the social model proposes that society disables individuals.?'” Social
structures create disabilities:*'®: there is nothing deficient nor wrong with individ-
uals with disabilities but, rather, diverse ways of existing in the world.?"* Michael
Oliver developed the social theory of disability in The Politics of Disablement, in
which he brings that consciousness — that social structures create disabilities —,
already present in the disability community, to academia.*® Again, this con-
sciousness reflects the understanding that society creates disability.

212. See Guevara, supra note 119, at 277-79 (explaining the medical model’s failings as a
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Currently, laws and policies are based on the medical model of disability,”'

which is evident because they tailor assistance and solutions to fit the ableist
world rather than normalizing human variation.”** For the law to apply, a person
is either disabled or not disabled, without regard for fluctuating symptoms in dis-
abilities that may render a person disabled one day and not disabled the next. This
creates a legal vulnerability not easily remedied through legal means because the
issue begins with the framing of disability itself.

The medical model serves as the basis for the current disability anti-discrimi-
nation law. Under these laws, disability refers to the existence of physical or cog-
nitive impairments within the individual.**> These impairments are considered
abnormal or undesirable.”* The medical model helps to raise the question of
what or who is normal. The concept of normalcy shifts depending on the person.
Disabled people are not the problem; the current construction of normalcy
presents PWD as the problem. Historically, disability was viewed as something
to fix, and thus, there is little willingness to tolerate or accommodate PWD.**

The social model on the other hand realizes that disability is socially con-
structed—how people are seen and experience the world is based on current
social norms. The social model maximizes an individual’s potential because it
challenges the view of normalcy. This, in turn, forces an individual to examine
any subconscious bias and assumptions about any given disability. This examina-
tion provides the opportunity for individuals to embrace human variation.”*® In
accepting this variation, attitudes toward and the treatment of people with disabil-
ities would change.

OUniversal design challenges the binary of able and disabled. One practical
approach that reflects the social model and disrupts this binary is universal
design. For instance, consider the universality of having stairs in almost every
building — then imagine changing all the staircases to elevators. Architecture and
universal design challenge our way of thinking and movement in public space to
consider human variation and how to design for everyone. Universal design
efforts acknowledge that society disables and questions social norms. This is an
example of how the principles in the social model of disability can be incorpo-
rated into the larger society.

Furthermore, living under the social model of disability means current laws
relying on the ability-disability binary would not exist. Society would have
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normalized human variation and thus provided the necessary adjustments for all
individuals to maximize their potential, ultimately prioritizing human dignity.
Using this social model of disability — such as through universal design — prompts
an individual to think inclusively about people with disabilities instead of con-
stantly viewing them as afterthought. The goal of the medical field is to treat or
eliminate illness.”” If prevention of the illness is not possible, then the next step
is to attempt to cure the illness.”* Finally, if curing fails, the goal is to make the
person appear as healthy as possible. Since human variation has not yet been
accepted, the United States continues to operate under the medical model. The
focus on the appearance of normalcy is key—for it calls into question both what
is normal and the distinctions that must be made between apparent and non-appa-
rent disabilities. Essentially, relying on the medical model of disability further
perpetuates the othering through stigma.**

The following section details solutions to address some of the challenges faced
by women with disabilities in terms of their health, treatment, and outcomes,
alongside the legal pitfalls that fail to protect them.

V. RECOMMENDATIONS

The subsequent recommendations focus on three key areas: changing ideology
on PWD; emphasizing the patient as an active participant in their care; and
improving communication with female patients with disabilities. Changing ideol-
ogy and shifting societal perspectives are necessary for progress. Realizing actual
change will require society to move away from the medical model of disability.
Though this is not an easy task, it is a necessary one. PWD are consistently over-
looked, cast aside, and left outside of broader society. Shifting our focus on how
we perceive PWD will allow us to better address their needs and align the law in
such a way that it responds to the direct harms that these individuals are facing.

Next is to consider how to better protect women with disabilities in the U.S.
healthcare system. As this article discussed, this is a major problem that is costly,
not only financially, but also in terms of patient safety, reducing harms, and the
overall human and societal cost. All patients—but especially women with disabil-
ities—need to be made into active participants in their own care. This article
highlighted the long history of female hysteria and the ways that women were not
only left out of their care, but were also overlooked, disbelieved, and othered.
These concerns were only compounded if that woman also was experiencing a
disability. Further, considering communication networks within healthcare and
how we speak to women with disabilities highlights another opportunity to create
safer systems and better protect this vulnerable population.
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A. CHANGING THE IDEOLOGY ON PWD

“Disability is not the measles.”™°

Regarding health, it is vital to move away from a stagnant perspective of normal
or what constitutes an illness. The idea of normal leaves no room for human vari-
ation. Comparisons between women with disabilities and other women create an
ideological framework that defines disability as abnormal and, within health,
equates disability with illness. Women with disabilities have distinct healthcare
needs, but this does not make them abnormal®'—nor should disability be equated
with illness. Physical bodies that are marked as disabled depart from what society
conceptualizes as the norm.”*> How women with disabilities are treated in the
healthcare system is a reflection of how implicit and explicit biases can interfere
with an individual’s different needs. To help better address the needs of this popu-
lation, healthcare must shift focus.** Instead of emphasizing the prevention of
disabling conditions—which is not always possible—the focus should shift to
viewing PWD “as a substantial minority population that experiences health
disparities.”** To help make this change in how healthcare perceives PWD, the
U.S. healthcare system should focus on clearly identifying existing health dispar-
ities for this population,”” and in addition, educate healthcare systems and pro-
viders about the disability models that can assist in helping them reframe how
they view non-apparent disabilities. Being aware would at least cause a health-
care professional to pause before being dismissive and examine their behavior.

B. PATIENT AS AN ACTIVE PARTICIPANT

Research has advocated for a patient-centered approach to healthcare.*°
Patient engagement recognizes that patients have an important role to play in
their healthcare. This can include reading, understanding, and acting on health in-
formation alongside the doctor to make a decision about care.”*’ Engaging
patients and their families is a growing trend and, in some cases, an expecta-
tion.”*® Despite this movement toward directly engaging the patient and involving
them in their care, more can be done to involve women with disabilities in
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their health and overall care. Evidence supports the perspective “that patients
ought to be offered information about treatment options and likely outcomes
and encouraged to participate in decisions about which option is most appro-
priate for them.”*° The root idea behind patient engagement is that the deci-
sions and actions of health professionals only constitute one part of the
healthcare process.**

Ideally, patients, their families, and even the community would play an equal,
if not a larger role, in healthcare.**' This creates a space where patients, their fam-
ilies, and the community can become a co-producer of health and better care>*
The active role of patients in their care needs to be recognized and encouraged "’
Though often overlooked, patients play an instrumental role in their health.>*
First, patients help healthcare professionals reach an accurate diagnosis.*
Second, patients can work with their provider to determine an appropriate treat-
ment regime.**® Third, patients should exercise their right to choose an experi-
enced and safe provider.**” What is safe may vary from patient to patient and
according to their needs.”*® Fourth, patients should feel comfortable with their
treatment plan and ensure treatment is “appropriately administered, monitored,
and adhered to.”**

Patients are frequently left out of the conversation in their health and how to
address harm they may experience.”° Instead, patients are seen as passive victims
of errors and safety failures.”' Despite this assumption, there is considerable lati-
tude for patients to take an active role in ensuring their care is effective and
appropriate, and to protect their own safety.®* This is not to place an additional
burden on patients who are sick or vulnerable but to allow them the space to be
active participants in their care.>® Patients should not be seen as passive recipi-
ents of medical care. Instead, an unrecognized opportunity exists for them to play
a much more active role where their needs are recognized.**
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The steps outlined above should be done for all patients, as this is needed to
create safer systems overall. As this paper has demonstrated, women (and women
with disabilities) are more likely to be ignored and exposed to error within the
healthcare system. More efforts need to be put in place to help engage women
with disabilities as active participants in their care, given their vulnerability, the
perpetuation of female hysteria, and the persisting effects of stigma and othering.

C. TARGETING COMMUNICATION WITH PATIENTS

Communication in healthcare is critical. The ability to spread and share information
seamlessly across departments, labs, specialists, and even across different hospitals
can make all the difference in patient care. Communication flow is not only important
for sharing information, but also for helping prevent or reduce the occurrence of
errors. Communication breakdowns function as a large source behind the occurrence
of error. A growing body of research has sought to understand the root causes of such
errors and to identify strategies to prevent or eliminate the circumstances that allow
such an error to occur.” Developing solutions to target the root issues of communica-
tion breakdowns could help reduce missed and delayed diagnoses in care >

Alongside considerations of the flow in communication, how and what is com-
municated to patients is incredibly important. The failure to communicate in
healthcare is detrimental to the health of women.”>” Women with disabilities—
particularly those that are non-apparent—face unique challenges in the U.S.
healthcare system.”® These women are ignored, not taken seriously, and their
concerns are not taken into account when it comes to their care.® The response
of the U.S. healthcare system is abysmal and further contributes to disparities in
care and overall health.>® This failure to listen is a missed opportunity to learn
from the patient and to help improve the diagnostic process.”®' Further, it is a
missed opportunity to improve the understanding of the patient, which can lead to
better adherence to treatment and produce better overall health outcomes >
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“Female hysteria” as a historical phenomenon has resulted in women being
overlooked and dismissed when they seek genuine care. By brushing aside women’s
concerns and symptoms, the consequences of this dismissive approach are profound.
Women’s health needs, emotional well-being, and social realities are ignored or
minimized, resulting in inadequate treatment, neglect, and marginalization. By
framing women’s experiences as symptoms of hysteria—society and the medical
establishment effectively marginalized women’s authentic struggles and reinforced
gender stereotypes that saw women as inherently emotionally unstable or incapable
of rational decision-making. Unfortunately, these same perspectives translate into
how we communicate with and treat women in healthcare, whether they have a dis-
ability or not. Improving communication with women with disabilities is critical to
improving their health outcomes and reducing their exposure to error. Fostering
open, transparent communication can help build safer systems overall, reduce the
number of errors and malpractice rates, and lower the financial and human costs that
accumulate and impact society.

CONCLUSION

Women with disabilities remain uniquely vulnerable within the U.S. healthcare
system; caught at the intersection of gender bias and systemic legal inadequacies.
Explicit and implicit biases among healthcare professionals create an othering
effect that leads to diagnostic errors. This cycle perpetuates the ongoing health
disparities plaguing women with disabilities, further entrenching their marginali-
zation within healthcare settings.

While women, in general, are more readily dismissed by healthcare providers
compared to men, the presence of a non-apparent disability adds yet another layer
of skepticism and systemic barriers. Women with disabilities, particularly those
whose disabilities are non-apparent, face unique challenges in not being believed,
understood, or treated effectively. Unfortunately, the legal system offers little
recourse. Disability anti-discrimination laws fallshort, as they are rooted in the
outdated medical model of disability. This model fails to protect and consider the
needs of women with non-apparent disabilities.

Without proper protections, these women are left to their own devices in trying
to navigate the medical and legal systems that simultaneously overlook and
devalue their humanity. The consequence is a compounding effect: diagnostic
errors, pervasive dismissal, and systemic neglect, all of which perpetuate their
vulnerability and health disparities.

This article bridges these critical issues by examining the intersection of gen-
der, disability, and diagnostic error. It underscores the urgent need for systemic
reforms in healthcare and legal frameworks particularly for women with non-
apparent disabilities. Only by addressing these persistent biases and moving to
the social model of disability can the healthcare and legal systems begin to repair
the harm and neglect that women with disabilities currently face in their health
outcomes and treatment.
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