“Send Abortion Back to the States:” Options for

Protecting Reproductive Rights in D.C. After Dobbs
By Abby Sweeney

In the wake of the Supreme Court’s decision in Dobbs v. Jackson Women's Health
Organization, state-level protections for abortion care are essential in guaranteeing the
safety and dignity of people capable of pregnancy. In Dobbs, the Court overturned
almost fifty years f precedent, concluding that Roe ». Wade and Planned Parenthood v.
Casey wrongly determined that pregnant people had a right to access abortion care.' In
so doing, it sent the issue of abortion back into the purview of state governments
unless and until Congtess acts on the issue.” In response, Republican-led states began
imposing abortion bans, including total bans that prohibit abortion from the moment
of fertilization with only limited medical exceptions.” Democrat-led states have passed
laws guaranteeing reproductive rights to their citizens and shielding medical providers
and patients from the laws of anti-choice states.* The federal government has not yet
placed restrictions on abortions that were not permitted under Roe and Casey, but some
Republicans in Congtess have demanded that it enact new limitations.’

In this legal environment, abortion rights in the District of Columbia are in a
precarious position. D.C.’s local government was created by the federal government,
and it exercises unique control over its affairs.® The District is also a target of the
second Trump administration, putting the local government’s autonomy and ability to
protect its residents in jeopardy.” In March 2025, the Republican-led Congress failed
to pass a typically uncontroversial bill to fund D.C.’s government using locally-raised
tax dollars.® Despite local officials’ warnings of steep cuts to D.C. services, the standoff
continued for months, with far-right members of Congress insisting on attaching
riders targeting abortion and voting rights in the District.” As of April 2026, Congress
has still failed to pass a bill allowing D.C. to use almost one billion dollars in locally-
raised taxes, leading local officials to use creative measures to solve the budget
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shortfall.'’ Further, in August 2025, President Trump began a law-enforcement surge
in the District, which included federalizing members of the National Guard to patrol
the city."" Despite the changes they have already made, Republican federal officials
continue to threaten the District’s home rule and target local officials in the press."

These developments show that reproductive rights in D.C. are clearly at risk
under the current administration and Congress, and given the limited power of the
local government, there are few options for ensuring that the current local protections
remain in place. However, there are several potential solutions that would give D.C.
residents more local autonomy and protect pregnant people within its jurisdiction.
This Note will first discuss the structure of D.C.’s government, the pre-Dobbs history
of abortion access in D.C., and the impact of Dobbs on abortion in the District.”” Next,
it will examine the D.C. government’s responses to Dobbs, including the reproductive
rights protections it has enacted since the leak of the Court’s draft opinion in May
2022." Finally, it will analyze the viability of three solutions to protect abortion access
in the District: statehood, retrocession to Maryland, and stronger home rule."

I. Background

A. Structure of D.C.’s Local Government

Since the District’s creation, the people of the D.C. have been disenfranchised.
The federal government controls many aspects of local government even though D.C.
residents have little or no say the election of federal officials. The creation of D.C. was
authorized by the ‘Enclave Clause’ of the Constitution, which gives Congtess the
exclusive authority to govern the “Seat of Government of the United States.”'
However, since the District’s creation in 1801, Congress has delegated some authority
to a local government, and residents have gained more autonomy and federal voting
rights over time.'” Until 1973, the local government took several forms, but was largely
appointed by the President rather than elected by the people of the District.'® There
were some reforms before 1973; for example, in 1961, D.C. residents gained three
electoral votes for president and vice president with the ratification of the Twenty-
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Third Amendment.” The District also gained a non-voting delegate in the House in
1971.% The largest grant of autonomy came in 1973, when Congress passed the D.C.
Home Rule Act” This law established the District’s current form of local
government.” Like state governments, the D.C. government consists of a legislative,
executive, and judicial branch.” Legislative power rests with the D.C. Council, a
unicameral legislature of thirteen partisan members.” Executive power is granted to
the Mayor, who serves four-year terms.” D.C. also has an elected attorney general.”
The District’s judiciary consists of the D.C. Court of Appeals and Superior Court,
whose judges are nominated by the President from a list gathered by a local
commission and confirmed by the Senate.”’

Despite these grants of power, Congress maintains significant control over the
District’s governance. The Home Rule Act contains a reservation of power to
Congress, stating that it “reserves the right, at any time, to exercise its constitutional
authority as legislature for the District, by enacting legislation for the District on any
subject . . . including legislation to amend or repeal any law in force in the District.”*®
The Council’s powers are also limited: the Home Rule Act restricts what it can
affirmatively pass into law and grants Congress the power to review the laws it passes.”
Congress has 30 in-session days to review most D.C. laws, while some criminal
procedure laws have a 60-day waiting period.” There are no exceptions to this process,
and as such, even the District’s annual budget must be submitted to Congress even
though it only uses local, rather than federal, tax dollars.”’ Additionally, D.C. has no
voting representation in Congress, so District residents have no control over this
process or say in the amendment or repeal of laws that largely impact only them.”
Since 1973, the federal government has nullified only four D.C. laws through the
process detailed in the Home Rule Act: two criminal laws, one building height
restriction law, and the Location of Chanceries Act of 1979.%
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B. History of Abortion Access in D.C. and the Impact of Dobbs

In 1901, Congress banned abortion in D.C. with exceptions for the life or
health of the mother.” The Supreme Court upheld a version of this restriction in United
States v. Vuitch, only two years before Roe.”” From 1973 to 2004, D.C.’s criminal
prohibition on abortions remained in the D.C. Code even though abortion was
protected under Roe ». Wade™ In 2004, the Council passed the Elimination of
Outdated Crimes Amendment Act, removing the criminal penalties for abortion from
the Code.”” As such, when Roe ». Wade was overturned, D.C. law did not contain any
criminal restrictions on abortion that went back into effect, unlike in other states.”

Since Congress passed the Home Rule Act, abortion access in D.C. has been
a source of contention between the local government and Congress. Shortly after Roe
v. Wade, abortion opponents in Congress attempted to curtail abortion in D.C., but
failed.”” However, since 1988, Congress has inserted the Dornan Amendment into
each D.C. local budget, which prohibits the government from using local tax dollars
to pay for abortions through Medicaid.* D.C. is also subject to the Hyde Amendment,
which Congress has used to prohibit the use of federal funds for abortions since
1977." The combination of the Hyde and Dornan Amendments imposes abortion
restrictions on D.C. that states are not subject to, as they may use state tax dollars to
pay for abortions for low-income individuals.” Abortion has also been a source of
contention between Congress and the D.C. Council in the past ten years. For example,
in 2015, the Council passed the Reproductive Health Non-Discrimination
Amendment Act, which banned employment discrimination based on an individual’s
reproductive health decisions, including the decision to get an abortion. The House of
Representatives voted to strike down the law, a power it had not invoked regarding
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D.C. in neatly 35 years.” The law, however, was eventually put in force, as the Senate
and President refused to repeal it.*!

Abortion is legal in D.C. at all stages of pregnancy, with no restrictions on late-
stage abortions, making it one of the least restrictive jurisdictions in the country.” D.C.
has no waiting periods on abortions and no parental notification requirement for
minors.* It also bans disctimination against health care providers for participating in
an abortion procedure or abortion training, or for their willingness or unwillingness to
provide an abortion.”” Additionally, in 2020, the Council passed the Strengthening
Reproductive Health Protections Amendment Act, which requires the District
government to “recognize the right of every individual who becomes pregnant to
decide whether to carry a pregnancy to term, to give birth, or to have an abortion.”*
Further, it prohibits the District government from punishing individuals for self-
inducing an abortion or for any act or omission that impacts their pregnancy.* The
law also removed a provision from D.C. Code stating that certain code sections “shall
not be construed to require an employer to provide insurance coverage related to a
reproductive health decision.” Despite these protections and the bans in other states,
D.C. experienced only a slight rise in abortions in the months after the Dobbs decision,
and abortions dropped significantly from June to December 2023 and then climbed
beginning in 2024.”"

Even though abortion is protected today, the Dobbs decision has put abortion
access in D.C. into legal jeopardy. Since the Court’s decision in 2022, Republicans in
Congress have vowed to limit D.C.’s existing reproductive protections or ban the right
to abortion in the District entirely.”” However, the Trump campaign and
administration have sent conflicting messages about abortion in D.C. In August 2024,
the campaign press secretary Karoline Leavitt stated that ““President Trump has long
been consistent in supporting the rights of states, and the District of Columbia, to
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make decisions on abortion.””> At the same time, the campaign vowed to assert greater
federal control over the city, calling the government “horribly run,” and the
administration has targeted D.C.’s autonomy on multiple fronts.”

II. The D.C. Government’s Response to Dobbs

Since the leak of the Dobbs decision in May 2022, the Council has passed at
least five laws strengthening reproductive rights in the District. In October 2022, the
Council passed the Human Rights Sanctuary Amendment Act of 2022, which made
D.C. a sanctuary for people seeking abortions given the potential that other states
would pass abortion travel bans.” The law prohibits District officers and employees
from aiding in a criminal or civil investigation that targets individuals for seeking or
performing an abortion, providing or using contraception, or engaging in sexual
conduct. The law also provides a private cause of action.” Also in that month, the
Council also passed the Enhancing Reproductive Health Protections Amendment Act
of 2022, which reaffirms a patient’s right to seek and provide abortions and a doctor’s
right to counsel patients about abortion.”” It also prohibits the District from penalizing
individuals for self-inducing or managing their abortion and provides a private cause
of action if a District official violates the act.”® Additionally, in December 2022, the
Council passed the Protecting Health Professionals Providing Reproductive Health
Care Amendment Act of 2022. This law prohibits medical licensing boards from taking
reciprocal disciplinary action against medical professionals if they were disciplined in
another state solely for providing an abortion or other reproductive health care. It also
authorizes the Mayor to expedite an individual’s medical license if their license has
been revoked in another state because they provided an abortion or other reproductive
care.”

The Council has continued to pass laws that strengthen reproductive rights
since the immediate aftermath of Dobbs. In 2024, it passed the Insurance Regulation
Amendment Act of 2024, which requires individual and group health plans to cover
abortion at no cost to the patient, with exceptions only for high-deductible health
plans. Notably, it does not include a religious exception.”’ It also passed the Safe and
Supported Pregnancy and Delivery Amendment Act of 2024, which requires the D.C.
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Department of Corrections to make pregnancy testing and pregnancy and abortion
counseling available to inmates."'

Since the Dobbs decision, elected officials in D.C. have vowed to use their,
albeit limited, power to keep abortion legal in D.C. and fight restrictions by the federal
government. This response was nearly uniform, with at least four Councilmembers
publicly condemning the decision and warning of its potential impact on pregnant
people.”” However, since Trump began targeting D.C. in early 2025, some officials
have attempted conciliation rather than political attack. For example, in March 2025,
Mayor Muriel Bowser announced that the government would remove the street mural
on Black Lives Matter Plaza, which she had initially said would be a permanent
installation, after a Republican representative introduced a bill conditioning D.C.’s
federal funding on the removal of the artwork.® It is unclear if she and other politicians
would extend this approach to abortion if the federal government decided to target
those rights rather than focusing on crime in the city.**

III. Options for Protecting Abortion Rights

A. Statehood

Abortion advocates in the District have long argued that statehood is the only
way to fully protect abortion rights for its residents. If D.C. were a state, federal anti-
abortion politicians would no longer have direct control over D.C.s legislation,
allowing the new state to regulate abortion as it sees fit. Abortion rights are
overwhelmingly popular among D.C. residents. As of 2025, D.C. had the highest
abortion approval of all U.S. states, with 81 percent of adults saying that abortion
should be legal in all or most cases and only 17 percent saying it should be illegal in all
or most cases.” As such, D.C. voters would be highly likely to elect a state government
that would protect abortion.

Under the Biden administration and a Democrat-led House, the prospects for
D.C. statehood were better than they had ever been. In 2020, for the first time, the
House approved, albeit along party lines, a bill to make D.C. a state. At the time, more
than three-quarters of voters in the District were registered as Democrats, and thus,
Republicans opposed statehood as a grant of power to their political opponents.®® As
a new state, D.C. would receive two Senators and at least one Representative, shifting
the balance of power in the federal government toward Democrats.” In 2021, the
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House again approved D.C. statehood. In both 2020 and 2021, the Senate never took
up the measure despite the support of Democrats.”

The political consequences of statchood are its greatest barrier, making it very
unlikely and thus a bad option for protecting abortion rights. Despite the increasing
popularity of the statehood movement in 2020 and 2021, Republican arguments
against D.C. statehood have not shifted since the House defeated a statehood vote 277
to 153 in 1993.” They have consistently claimed that the new state would essentially
be an arm of the federal government, that the city can barely govern itself, and that it
is too small both geographically, economically, and in population to be a functional
state.”’ As such, they have argued that they are not opposed to voting rights for D.C.
residents because D.C. could become a part of Maryland in a process called
retrocession, gaining the voting rights of citizens of that state.” Further complicating
this situation, opponents of statechood argue that the Twenty-Third Amendment,
which grants the District three presidential electors, precludes statehood.”” Some
scholars respond that this is a policy concern rather than a constitutional one: if D.C.
became a state, the remaining federal enclave would have a tiny population but still get
three electoral votes, which is inadvisable but not unconstitutional on its face.” To
solve this problem, the Twenty-Third Amendment could be repealed, and recent bills
regarding statehood have provided for this process to be expedited.” Despite this
nominally easy solution, D.C. statehood would need approval from a Republican
House, Senate, and President to succeed today, which is a high bar it is extremely
unlikely to meet. As such, it is not the District's best option to protect abortion rights.

B. Retrocession to Maryland

D.C. could also protect abortion rights by retroceding back into Maryland.
Like Washingtonians, Maryland residents overwhelmingly support abortion rights by
a margin of 71 to 28 percent.” The abortion rights protected in Maryland are similar
to those in D.C. The right to reproductive freedom was added to Maryland’s state
constitution in 2025 following a referendum in November 2024.” Thus, barring a
federal abortion ban or another amendment to the Maryland constitution, abortion
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will remain legal in Maryland.”” Additionally, Maryland has shield laws that protect
individuals from out-of-state investigations and prosecutions, professional discipline,
civil liability, and guard medical information regarding abortions.” Governor Wes
Moore also created a stockpile of the abortion medication mifepristone in response to
a federal lawsuit challenging its availability.” In 2025, Maryland created the Public
Health Abortion Grant program, which provides grants to organizations serving low-
income abortion patients.”’ This is a stark contrast to D.C., which cannot use even
locally-raised funds to provide abortions for Medicaid patients.™

Despite the potential benefits to abortion rights, retrocession, like statehood,
faces political barriers. D.C. politicians, particularly Mayor Bowser and Delegate
Eleanor Holmes Norton, have consistently said that the city can and wants to govern
its own affairs, so retrocession is not a viable option.*> As of April 2026, the D.C.
government maintains the position that voters do not want to retrocede, as 86 percent
voted in favor of statehood in 2016.* Since the increased federal focus on the city in
2025, some Maryland politicians have expressed support for this idea.** For example,
Congressman Jamie Raskin offered retrocession as an option to Bowser for D.C.
residents to escape “the brutal thumb of MAGA colonialism.”® Bowser maintained
the position that D.C. should be a state rather than retrocede.*

Retrocession arguments have historically been popular with conservative
Republicans, possibly increasing their viability in the current political environment.
For example, while the House was considering D.C. statehood in 2021, Representative
Dusty Johnson introduced the D.C.-Maryland Reunion Act, which would merge the
residential portions of D.C. into Maryland, leaving a small federal district including the
National Mall.¥” While statehood would create two additional heavily Democratic
Senate seats and a House seat, retrocession would likely only give Maryland a
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Democratic House seat and no additional Senators.*® Still, the Twenty-Third
Amendment would likely need to be repealed to prevent an unpopulated area from
having three electoral votes.”” Additionally, retrocession has historical precedent in
D.C. When D.C. was created, it absorbed the town of Alexandria, Virginia.” Mainly
citing concerns about D.C. abolishing the slave trade and a lack of voting rights,
Alexandria residents lobbied both the Virginia state government and Congress to allow
the town to retrocede to Virginia.”" In 1846, the Virginia legislature passed a law to
that effect, and Congress passed and the President signed a law allowing retrocession
soon after.”” Using this event as a model, retrocession of the bulk of D.C., to Maryland
would only require the approval of Maryland and Congress.” While statehood is more
supported by local officials and would allow D.C. to retain its current abortion rights
protections, this option would give D.C. full voting rights in Congress and the
protection of a state government without the intense political battles statehood would
need to surpass.

C. Stronger Home Rule

Stronger home rule is both unlikely to gain Congressional approval and
unlikely to protect abortion rights in D.C. Since at least the 1990s, Congress has viewed
D.C. as a testing ground for possible national policies, and attacks against D.C.’s home
rule have become more prevalent during the second Trump administration.”* In
February 2025, Republicans introduced bills in both houses of Congress to repeal the
Home Rule Act.” Both bills were targeted at Mayor Bowser, calling it the “Bringing
Opversight to Washington and Safety to Every Resident Act,” spelling out Bowser’s
name in the acronym.” They did not move forward in either house. However, in
November 2025, Republicans in the House introduced a set of thirteen bills targeted
at D.C.”" Two of the bills passed: one that would reinstate cash bail, which the District
abolished in 1992, and one that repealed police reforms such as a ban on certain neck
restraints.” In this environment, the federal government is unlikely to reverse course
and allow D.C. more autonomy.
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D.C’s home rule is weaker than that granted by states to their local
governments. Grants of home rule vary widely between states, but it typically allows
local governments to take action on local issues without specific authorization from
the state and limits the state’s power to intervene in local government decisions.”
Home rule has many forms, but no type of it allows state governments to preemptively
review local government legislation. Instead, depending on the state's rules, it can
attempt to preempt local legislation or sue to block it as inconsistent with state law.'"
It also does not have a state government above it to interface with the federal
government, the protections of the Tenth Amendment, or the ability to select its own
judges to interpret state law.'” Although some states constrain local government
power under Dillon’s Rule rather than granting home rule, D.C.’s local government
has less power than local governments in Dillon’s Rule states. State legislatures that
use Dillon’s Rule create a more limited form of local government, allowing them to
only exercise powers expressly granted, necessarily or fairly implied by those express
powers, or those essential to accomplishing those powers.'”> Under this system, courts
must resolve any doubt about the meaning of the grant of power in favor of the state,
not the local government.'"” However, Dillon’s Rule has been decreasing in popularity
since at least the 1870s, so that by 1990, forty-eight states provided for home rule for
at least some of their cities."”* The remaining states do not impose the same restrictions
the federal government imposes on D.C.: for example, state legislatures do not review
laws before they come into effect, and the local population has voting rights in state
legislative and gubernatorial elections, not just their local elections."” Additionally,
some states have protections in their constitution that prevent the state legislature
from dissolving the local government; in contrast, Congress would only need to pass
a law to retract the Home Rule Act and dissolve D.C.’s curtent government.'”

Even under a model of stronger home rule, abortion rights in D.C. would still
be under threat. In home rule states, the state government retains the power to
preempt local laws."” Under this system, Republicans could, for example, leave the
Dornan Amendment in place and preempt D.C.’s current protections for abortion.'”
Thus, stronger home rule would provide little protection if Republicans continued to
see D.C. as a place to experiment with new policies. Additionally, stronger home rule
is politically unlikely in the near future: Republicans in the federal government believe
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D.C.’s government is hotribly run, so they will not want to give it more power.'”

Retrocession does not present this problem because the Maryland government does
not have the same longstanding power struggle with Congtress as is inherent in its
control of the D.C. local government.'’

IV.  Conclusion

The D.C. government is in a precarious position, stuck between the will of its
residents to enact and protect liberal policies and encroaching Republicans who see
the city as a testing ground for conservative policies. Many options, including
statehood, retrocession, stronger home rule, or others not covered in this paper, for
securing a voice for D.C. residents are technically viable but unlikely in this political
environment. Additionally, any option would not withstand a federal abortion ban.
Although the Trump administration and Republicans in Congress have not yet focused
on abortion rights in D.C., the city’s current legal standing and the impact of the Dobbs
decision make it an easy target to ban or heavily restrict abortion. If none of the
aforementioned solutions come to fruition in the near future, the states have a
responsibility to help D.C. determine its own future. The lack of meaningful federal
voting rights for D.C. residents violates the principles inherent in the Constitution,
and its inability to dictate its own future regarding abortion, an issue which the
Supreme Court has said is for the people to decide, demonstrates that hypocrisy. D.C.
is the center of American power, and its residents should be afforded the same respect
as those who live in the states to determine how and if to regulate abortion. Anything
else is an affront to democracy.
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