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INTRODUCTION

In their symposium articles, Professors Sale and Fisch offer mirror-
image visions of the role of mandated disclosure. Professor Sale addresses
information that is typically relevant to an investing audience and
recognizes its importance to the wider public.! Professor Fisch, by contrast,
addresses information that is most relevant to a noninvestor audience but
only contemplates its importance to corporate financial performance.? The
gulf between their approaches highlights one of the significant tensions in
our system of securities regulation: the distance between its intended
purpose and its current function.

I. THE ACTUAL (AND PURPORTED) PURPOSES OF SUSTAINABILITY
DISCLOSURE

The federal securities laws require businesses to file extensive
disclosures about their operations, capital structure, and financial
performance when they sell securities to the public® and to provide periodic
updates so long as their securities remain outstanding and publicly traded.*
These disclosures contribute to an informational commons with well-
recognized benefits to investors and capital markets. For example, they
reduce information asymmetries between businesses and investors, which
in turn both deters fraud and facilitates efficient pricing.® They allow
investors to distinguish among different investment opportunities and
reward more promising businesses with a lower cost of capital.® Disclosures
also prevent insiders from exploiting informational advantages when
trading.”

Beyond these informational benefits, disclosure improves corporate
governance. Not only does disclosure enable investors to monitor and
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discipline management,® but the simple requirement that directors collect,
synthesize, and analyze information in the first place acts as an indirect
mechanism for ensuring that directors adhere to certain standards of care.’

With that said, the potential functions of mandatory disclosure go
further. Professor Sale observes that disclosure serves audiences besides
investors, “including employees and stakeholders.”!'® In today’s world,
corporations may wield powers that rival those of governments''; securities
disclosures give the general public insight into that power and provide a
mechanism for applying pressure—through allocation of investment
dollars, consumer boycotts, lobbying efforts, and the like—to influence how
that power is used.'? These benefits, however, stray from the investor-
centric orientation that forms the basis of most U.S. Securities and
Exchange Commission (SEC) rulemaking and their inclusion within the
SEC’s remit remains a source of continuing controversy.'?

The latest version of this battle is currently being fought on the field of
“sustainability” disclosures. Sustainability is an amorphous category that
has been defined in myriad ways, but, in its broadest conception,
sustainability refers to the corporation’s efforts to factor social and
environmental concerns into its decision making so as to contribute to
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“long-term human flourishing.”'* Sustainability disclosures pertain to the
organization’s efforts to “meet[] the needs of the present without
compromising the ability of future generations to meet their own needs.”!”

There are many different types of information relevant to sustainability
and, certainly, at least some are relevant to corporate financial
performance.'® The importance of climate change information, for example,
is difficult to deny. Warmer temperatures threaten the world’s supply of
chocolate,!” coffee, and wine,'® interfere with air travel,!° and contribute to
wildfires and coastal flooding, with associated loss of life and property
damage.?® As a result, businesses have begun to adapt by relocating
operations 2! and even genetically engineering new weather-resistant
crops.?? Long-term investors may want assurances that companies have
evaluated any environmental risks and developed appropriate responses.

Additionally, attention to sustainability may serve as a useful proxy for
good corporate governance. 2> Businesses that address social and
environmental risks may exhibit greater discipline and commitment to long-
term planning than peers. Investors may therefore seek out sustainability
information as part of a holistic evaluation of management quality.

But the elephant in the room is that this is not the only reason why
investors—and the public—urge greater transparency around sustainability.
Much of the movement is not predicated on the idea that sustainable
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companies produce greater returns but is instead predicated on the idea that
investors may care about things other than financial returns.?* Matters
pertaining to how well corporations treat their employees; how they deal
with issues of gender, race, and sexual orientation discrimination; their
concern for the environment; their respect for consumers’ privacy, are all
elements of “publicness”—namely, the societal demand that corporate
managers make decisions with due concern for their impact on the country
as a whole.?> Yet they may only minimally, if at all, contribute to investor
wealth. When investors seek disclosure of this kind of information, at least
part of the reason is not to protect their economic investment but to enable
coordination with other constituencies to press for change. This is the
awkward reality of the sustainability movement: even its advocates often
feel uncomfortable being candid about their true motives.

That coyness is traceable to the larger legal framework in which
disclosure operates. While human investors may admit that they prefer to
invest in companies that “do good”—or that at least do no harm—
institutions often do not possess this freedom. Institutional investors are
frequently vehicles for retirement savings and are thus governed either by
the federal Employee Retirement Income Security Act (ERISA) or by
parallel state law standards.?® Though the matter is subject to some debate,
ERISA is often interpreted to require that fund managers act only to
maximize the fund’s wealth, regardless of social concerns.?’” For example,
even if a union pension fund wished to avoid investing in companies that
mistreated their workers, ERISA would, under some interpretations,
prohibit it from doing so if the non-union companies offered superior
financial returns.

These standards influence even non-ERISA accounts because a single
large mutual fund will often sell shares to many different types of investors,
some (but not necessarily all) of which are covered by ERISA. As a result,
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if fund managers want to see their funds included in ERISA portfolios, they
must also seek fund wealth maximization.

Institutional investors caught in this regime are subject to conflicting
demands: the general public—and many of their clients—may insist that
they use their power as investors to press for improved attention to
sustainability issues regardless of the effects on fund returns.?® But if these
institutions admit that their concerns extend beyond the financial, they risk
running afoul of their legal obligations and jeopardizing their market
position. More broadly, corporate managers themselves are usually viewed
as obligated to maximize shareholder wealth. 2 With shareholder
involvement in corporate governance still contested and fragile,*® any open
admissions by large investors that they are advocating for non-wealth-
maximizing action would only hand managers additional leverage in the
fight to persuade state and federal regulators to minimize shareholder
power.?!
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In sum, sustainability disclosures are often championed for
noneconomic reasons, but they are filtered through a disclosure system that
is not designed to accommodate anything other than a preference for
economic returns. Some investors may factor noneconomic information
into their investment strategy, but their interest stems from their status as
members of the polity; their concerns are not investor-specific. It is
precisely for this reason that the SEC has resisted calls for greater
disclosures in the areas of sustainability and political spending. These
matters may well be legitimate objects of public attention, but the SEC—
with its mission to “protect investors, maintain fair, orderly, and efficient
markets, and facilitate capital formation”*>—has no special expertise to set
ground rules for their disclosure.

II. FITTING A SQUARE PEG INTO A ROUND HOLE

As the above discussion demonstrates, there is a fundamental mismatch
between the purposes for which disclosure is sought and the legal basis for
requiring that disclosure. The incongruity ripples throughout the securities
regulation framework with unfortunate results.

First, so long as a company does not make its securities available to the
public—something that is easier and easier to do**—mno disclosures are
required, even if such information has the same societal relevance as the
sustainability disclosures currently being demanded of public companies.*’

Second, the discourse surrounding these issues constantly has to be
filtered through the language of financial return; disclosure can only be
advocated to the extent some connection to wealth maximization can be
plausibly identified.3® Shareholders concerned with sustainability are left
trying to square the circle, which usually means finding a financial “hook”
to justify a social concern. For example, the UAW Retiree Medical Benefits

shareholders use their power to decrease corporate wealth—however salutary their
motives—could easily persuade regulators to tilt the balance against them.
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B.C. L. REv. 583, 599-601 (2016) (lamenting the limited information available about
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36 See Daniel Hemel & Dorothy S. Lund, Sexual Harassment and Corporate Law, COLUM.
L. REV. (forthcoming) (manuscript at 68),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3147130  [https://perma.cc/ELSL-
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Trust—a fund that provides health care plans to union members?’—recently
sought to force certain pharmaceutical companies to provide shareholders
with more extensive explanations for the usurious rates often charged for
specialty drugs.’® The Trust justified its proposal on the ground that these
pricing strategies may anger the public and cause legislative backlash, to
the ultimate detriment of the companies that employ them.?° But was that
truly the Trust’s motivation? It seems far more plausible that the Trust—
which must fund medical expenses incurred by its beneficiaries—simply
wanted to keep drug prices down. However, the current regime discouraged
the Trust from making a full-throated argument to that effect.

Finally, the legal system offers few protections for investors who factor
social concerns into their decision making. As Professor Fisch points out, if
corporate disclosures prove false, investors may only seek damages to the
extent they can prove they experienced monetary losses as a result of the
lie.*? Disclosures with little financial relevance—though perhaps important
to the investor—may not be able to satisfy this standard. Ethical investment
is thus a legally unrecognized and unprotected category.*!

CONCLUSION

If our society is to truly recognize corporations’ publicness—their status
as public actors who are accountable to society and whose governance
mechanisms are properly the subject of general scrutiny—sustainability
disclosures cannot be limited to matters of financial relevance. We may
need to create a new disclosure framework attuned not just to the
informational needs of investors, but also to the informational needs of the
general public—perhaps under the aegis of a regulatory body designed for
that purpose. Proposals along these lines have been offered since the dawn
of the giant corporations;*? it may now be appropriate to revisit those old
ideas.
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