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This Essay concerns a fact and a problem that bedevil modem government. The fact is that, 
as a society, we rely-deeply and pervasively-on administrative agencies to fix our troubles. 
By law, we place problems like air pollution, water pollution, climate change, toxic chemicals, 
food hazards, workplace risk, consumer deception, and more at the doorstep of administrative 
agencies and say to the agencies: please fix this, will you? The problem is that we often do not 
let them do their jobs. The result is a vast gulf between the promises of law and the realities we 
face. 

The constraints on agencies and agency personnel take many forms. We slash their budgets, 
harass them in congressional hearings, nitpick their reasoning to death in the courts, and paralyze 
them with endless analytical prerequisites to taking action on the problems they are charged with 
addressing. 

Here I would like to discuss just one of the constraints on agencies: White House control 
over agency decisionmaking. President Obama started this year with a metaphor: "I've got a pen, 
and I've got a phone," the President said.' What he meant is that even without action from 
Congress, he would use executive orders (the pen) and his convening power (the phone) to get 
things done. Critics of the Administration described the strategy as one of"bypass[ing]" 
Congress when Congress fails to act.2 Picking up the pen and the phone would, according to the 
President and his aides, lead to a "year of action" on priority issues. 

I will suggest, however, that presidential power is deployed as often to delay or stop agency 
action as to prompt it. I will suggest that the President-and his aides-should, more often, put 
down their pens and their phones and let the agencies do their work. The Administration can get 
a whole lot done not by "bypassing" Congress but by following instructions laid down in statutes 
Congress has already passed. From this perspective, the President and his aides have much more 
than a pen and a phone to work with; they also have just about the entire U.S. Code. The hitch is 
that the Code brings with it limits as well as power. 

In large part, my observations are a counterpoint to a justly renowned article published in the 
HarvardLawReview over ten years ago, written by then-Professor, now-Justice Elena Kagan.4 

In this article, PresidentialAdministration,Justice Kagan made a compelling case for 
presidential control over agency decisionmaking. She grounded her argument first and foremost 
in congressional intent. As a matter of legislative intent, she argued, it is reasonable to assume 
that when Congress delegates authority to an Executive Branch agency, it is also delegating 
authority to the President and his aides to make the relevant decisions. 5 Moreover, she went on, 
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as a matter of policy, presidential administration is characterized by energy and accountability; 
agencies will, in response to presidential prodding, act with vigor and dispatch, and the outcomes 
will be tied to the President himself.6 Kagan's argument has caught hold in academic circles and 
even more so in political ones.7 It fairly describes the kind of administration we have had, across 
parties, for many years, with presidential control of agencies only deepening in the two 
administrations that have held office since Kagan wrote. 

However influential Justice Kagan's views have been, I respectfully disagree with them. 
Although presidential intervention can, as she explained, sometimes result in high-profile agency 
action backed by presidential support, it just as often (or perhaps more often) results in less 
rather than more executive energy, delaying or even stopping agency initiatives that are 
inconvenient to the White House. The delays and effective vetoes of agency initiatives are, 
moreover, handled mostly in secret, with little chance for the accountability Kagan emphasized. 
Furthermore, the whole apparatus of presidential administration proceeds under the dubious legal 
assumption that when Congress gives decisionmaking power to an executive agency, it also 
means to give that power to the President and his aides in the White House. I discuss each of 
these points in turn. 

I focus here on the ways in which the White House intervenes in the process for developing 
agency rules. The White House reviews rules through the Office of Information and Regulatory 
Affairs (OIRA) within the Office of Management and Budget (OMB). For decades, presidents 
have directed agencies to send "significant" rules to OIRA for review before issuing them.8 The 
significance of an action (and thus OIRA's jurisdiction over it) is determined solely by OIRA-
and OIRA finds a lot significant. 9 Thus, many agency final rules, proposed rules, pre-rule 
notices, policy statements, guidance documents, and more go to OIRA-and thus to the larger 
White House political apparatus-for review. This process has several important consequences 
for agencies' ability to do their work. 

One consequence is delay. Under the terms of the Clinton-era Executive Order that governs 
regulatory review by the White House to this day, the presumptive maximum period of review is 
90 days, with an extension to 120 days if both the action agency and OMB agree.10 A 2013 
report published for the Administrative Conference of the United States found that the average 
from 1994 to 2011 for the length of an OIRA review was 50 days. 1 Yet the average period for 
such review in 2012 was 79 days, and the average for the first half of 2013 was 140 days. 2 As of 
February 18, 2014, 114 rules were under review, and 58 (over half) had been there more than 90 
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days.1 3 About one-third of the rules (17 in total) had been there for over six months.1 4 One had 
languished at OIRA since 2010.15 

Why do these delays matter? First, they mean that we must wait longer before the benefits of 
the rules-cleaner air, cleaner water, safer workplaces, safer food-materialize. Second, the 
delays mean a greater chance that the rules will not be finished in this Administration-or 
perhaps ever. Third, delays may prevent agencies from moving on to other work, particularly if 
that work is linked to or dependent upon the initiatives that are stuck at the White House. 

A second consequence of White House review is that many rules are not only delayed, but 
stopped altogether. It is implausible to believe that rules that have been at OIRA for two, three, 
or four years are under active review. Indeed, we have direct evidence that some rules have been 
not only delayed, but stopped. Reflecting on his tenure as OIRA Administrator from 2009 to 
2012, Professor Cass Sunstein has written that if some rules got into trouble at OIRA, it is 
because he, Sunstein, had the authority to "say no to members of the president's Cabinet," to 
deposit "highly touted rules, beloved by regulators, onto the shit list," and to ensure that some 
rules "never saw the light of day."1 6 Yet only one rule in the Obama Administration has been 
publicly rejected, with a written explanation 7 Clearly, as Sunstein has attested, there have been 
other rules, as well, on the shit list; but it's a secret shit list. 

Some rules, moreover, never even get to OIRA. In recent years, OIRA has required approval 
for submission of rules for review.1 8 If OIRA does not approve the rules for review, the rules 
never go to OIRA, they are never issued, and the public never hears about any of this. It is 
unclear whether this is still happening today, or whether-given a good deal of negative 
publicity about the practice9-OIRA has dropped the pre-approval process it had followed for 
some time. The opacity of the whole process makes it impossible to know for sure. When a rule 
either goes to OIRA but never comes back or is not approved for formal review by OIRA, it 
means that a rule the agency believed was legally and technically sound will not issue-and the 
public does not know why. 

Another consequence of aggressive White House review is that rules are sometimes revised 
beyond recognition while under review. One dramatic example is EPA's rule updating standards 
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for toxic water pollution from power plants.20 This proposed rule went to OIRA with two 
21 22options, both quite strong. It came back from OIRA with eight options. All of the options 

added while the rule was at the White House were weaker than the options EPA sent to the 
White House for review. 

Sometimes we do not even know what happens to a rule while it is under review at the White 
House because compliance with Executive Order mandates on transparency is so spotty. To take 
one example, the Occupational Safety and Health Administration's rule on crystalline silica in 
the workplace was stuck at OIRA for two and a half years.23 After the rule emerged from this 
lengthy process of review, there was no disclosure of any changes that had been made at OIRA's 
behest.24 Moreover, even when an agency does disclose the changes that occurred during White 
House review, there is no public explanation of why the changes occurred.25 

Yet another negative consequence of aggressive White House review is that the process can 
become a secretive conduit for industry views. In a 2011 report, the Center for Progressive 
Reform found that over the preceding decade, industry representatives had outnumbered public-
interest representatives by about five times in OIRA meetings on rules under review.26 No 
minutes of these meetings were kept; OIRA disclosed only the broad subject matter and 
attendees at the meetings. 27 A more recent media report noted that OIRA staffers sometimes 
attend three to five meetings a day with outside groups.28 

Direct involvement at OIRA is not the only way industry wields influence in the OIRA 
process. Within the OIRA process, an Executive Order issued by President George W. Bush-
still in force today-grants the Small Business Administration (SBA) a first-among-equals status 
among federal agencies in OIRA review. 29 SBA can attend meetings and comment frequently on 
rules, yet the evidence suggests that what SBA is doing in those meetings is representing not 
small businesses, but some of the largest and most powerful industries in the country. A 2013 
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report by the Center for Effective Government drew upon emails, obtained under the Freedom of 
Information Act, which were sent from SBA to industry groups and that show a direct line from 
industry trade groups and their talking points to comments by SBA on agency rules and the 
outcome of the OIRA process. 30In this way, the views of powerful industry groups are laundered 
first through SBA and then through OIRA. A scroll through the public notices of recent OIRA 
meetings reveals that SBA still faithfully attends meetings for rules that would not seem to 
remotely involve small businesses.3 I If historical practice is any guide, SBA is there faithfully 
representing the interests of some of the largest companies in the country. 

Professor Sunstein's account of the cast of players involved in White House regulatory 
review also shows opportunity for industry involvement as well as the likely consideration of 
factors that go beyond statutory bounds. According to Professor Sunstein, an agency rule could 
face problems at OIRA due to the objections of any number of entities, including as many as ten 
different White House offices.32 The Chief of Staff might have a problem with the rule.33 The 
Secretary of Agriculture might have a problem with the rule.34 Maybe the Office of Legislative 
Affairs has a problem, or maybe the career staff at OIRA or the Department of Agriculture has a 
problem.35 The objections from many different sources can play a role in the review (and 
possible rejection or forced revision) of agency rules. 

The large cast of players makes it difficult to hold anyone accountable for a rule not issuing. 
If a rule issues and the President has asked for it, there is a big, happy moment and an 
identification of those responsible.36 If a rule does not issue, there is instead a shadowy melange 
of possible characters who might have influenced the rulemaking, and we do not really know 
who made the obj ection that stuck.37 

In addition, with the possibility of decisive objections from outside the action agency comes 
a greater chance that the reasons for inaction are not faithful to the underlying statute. The 
Department of Agriculture does not implement the Clean Water Act; it is not the agency charged 
by Congress with implementing the statute nor is it the agency with the expertise as to the 
meaning of that statute and its requirements. Yet, in the current OIRA process, the Department of 

30 See generallyRANDY RABINOWITZ, KATIE GREENHAW & KATIE WEATHERFORD, CTR. FOR EFFECTIVE GOV'T, 
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32 Cass R. Sunstein, Commentary, The Office oflInformation andRegulatoryAffairs: Myths andRealities, 126 
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AdministrativeState: A CriticalLook atthe PracticeofPresidentialControl, 105 MICH. L. REV. 47, 64 n. 107 (2006) 
(listing nineteen different White House offices playing a role in regulatory review).
33 See Sunstein, supranote 32, at 1858. 
34 See id. 
35 See id. at 1841. 
36 See, e.g., Press Release, Envtl. Prot. Agency, EPA Proposes First Guidelines to Cut Carbon Pollution from 
Existing Power Plants/Clean Power Plan is Flexible Proposal to Ensure a Healthier Environment, Spur Innovation 
and Strengthen the Economy (June 2, 2014), 
http://yosemite.epa.gov/opa/admpress.nsf/bd4379a92ceceeac8525735900400c27/5bb6d20668b9a18485257ceb0049 
0c98 opendocument. 
37 See generallyWENDY WAGNER, SCIENCE IN REGULATION: A STUDY OF AGENCY DECISIONMAKING APPROACHES 

(2013), availableat 
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(documenting hundreds of technical changes made by OIRA to EPA's scientific analysis of air quality rules). 
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Agriculture could have the decisive word on, say, a rule defining the scope of the Clean Water 
Act. It is not fanciful to suppose that the Department of Agriculture's first consideration in 
offering its views on a rule under the Clean Water Act would not be fidelity to the Clean Water 
Act. When one enlarges the circle of people who can delay, stop, or alter regulatory action, one 
almost certainly enlarges the circle of factors, including extralegal factors, that will be 
considered in delaying, stopping, or altering regulatory action. 

A system where a rule that is ready to go, from the agency's perspective, can be delayed at 
OIRA for months or years or even stopped altogether is also not the right environment for the 
kind of "energy" and "vigor" that Justice Kagan described 8 Instead, the process of OIRA 
review-and the larger system of presidential administration in which it is embedded-may 
make the agency less likely to take initiative. When I was working as a political appointee at 
EPA during the first two years of the Obama Administration, it struck me that when someone 
would have a good, creative, and legal idea for taking action to protect the environment, the first 
question asked would not have to do with whether the idea was good or creative or legal, but 
rather, "Will this get past OIRA?" A system characterized by unpredictable and secretive 
hierarchical control is not a good incubator for creative governance. 

In sum, White House interventions, far from leading to energetic regulation and accountable 
action, actually lead to a highly opaque and mysterious process in which rules are often delayed, 
stopped, or weakened for reasons we do not know and, apparently, cannot be told. Thus, Justice 
Kagan's policy arguments for aggressive White House intervention in agency decisionmaking-
that such intervention promotes an energetic and accountable executive branch-do not reflect 
much of current reality. 

Justice Kagan's legal argument for White House intervention is also questionable. Recall that 
Justice Kagan argued that when Congress grants power to an executive agency to make a 
decision, it can be presumed also to intend to grant that power to the President and his aides in 
the White House.3 9 This is a striking presumption. After all, it seems at least equally sensible to 
think that, for example, where a statute directs EPA to set air quality standards for particular 
pollutants, Congress intended for those standards to be set by EPA, the entity given that power in 
the statute. Ordinarily, in interpreting statutes, we would tend to think that when a statute says 
EPA, it means EPA, rather than the Department of Agriculture, the Small Business 
Administration, career staff at OIRA, or even the President and his aides in the White House. 
The presumption also seems quite aggressive, because it applies to all of our statutes across 200 
years of our country's history, 113 Congresses, numerous wars, and many different theories of 
the extent to which the President controls the regulatory process. It is bold to conclude that the 
President gets to make the call for all statutes unless there is good evidence suggesting otherwise. 

A convenience of Justice Kagan's argument is that it sidesteps difficult constitutional 
questions about the so-called "unitary executive." If we adopt Justice Kagan's presumption about 
congressional intent, we need not ask if the Constitution calls for the President's power at the top 
to extend all the way down to agency decisionmaking; the handy, across-the-board presumption 
saves us that trouble and tells us that all the statutes we have give that sort of power to the 
President so long as the head of the agency is removable by the President. There is no need to 
address the thorny constitutional issues, yet the result is the same: the President and his aides are 
entitled to make the decisions delegated to executive agencies. 

3"Kagan, supra note 4, at 2307, 2339-43.
39 Id. at 2326-28. 
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The other convenient aspect of Justice Kagan's statutory presumption is that we do not 
actually have to read statutes one by one and ask whether they can bear the interpretation Kagan 
offers for them. If we did actually read the statutes, we would often find that, in fact, it seems 
more reasonable to conclude that Congress did not intend to give decisionmaking power to the 
President. The Clean Water Act was passed in 1972 over the veto of President Nixon, who then 
famously impounded half of the money given to EPA to implement part of the statute. The 
Supreme Court eventually overturned the President's decision, finding it inconsistent with the 
statute. 40 But if Justice Kagan is right, we need to assume that Congress, in passing the Clean 
Water Act over President Nixon's veto, intended to give President Nixon the authority to make 
regulatory decisions under that Act.41 It seems preposterous to suppose this was Congress's 
intent, but thanks to Justice Kagan's presumption and to the loyal following it has attracted, we 
need and do not consult the statute itself before concluding that the President and his aides in the 
White House have dominion over it. 

I may not have much company in this view-as I have noted, Justice Kagan's argument has 
won the day in many circles-but I think we should try to turn this ship around. The system that 
we have does not, in the run of cases, lead to the kind of energetic and accountable action that 
Justice Kagan described. In many cases, it instead leads to stasis and failures of accountability. 
Instead of simply presuming that statutes giving authority to one executive entity give authority 
to the President and his aides, we should actually read the statutes and decide: Did Congress 
intend for this statute to give decisionmaking authority to the President and his aides in the White 
House? If not, then the President and his aides should not make those decisions. 

40 See Train v. City of New York, 420 U.S. 35, 48-49 (1975). 
41 Ironically, the Clean Water Act is one of the statutes that has come under the heaviest fire from OIRA in the 

intervening years. See generallyLisa Heinzerling, StatutoryInterpretationin the Era of OIRA, 33 FORDHAM URB. 
L.J. 1097 (2006). 




