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INTRODUCTION

The United States deports hundreds of thousands of immigrants each year,' leaving many of
the country’s eleven million undocumented immigrants living in constant fear of being torn from
their families and homes. Because Congress has been unable to address this humanitarian crisis
with meaningful legislative reform, President Obama recently announced that his administration
will consider changes to its enforcement policy.” By drawing a parallel to the nation’s experience
with fugitive slave rendition, this Essay argues that President Obama should allow the states to
work with U.S. Immigration and Customs Enforcement (ICE) to moderate the implementation of
federal enforcement programs.

ICE’s Secure Communities program, which seeks to target dangerous criminals for
immigration enforcement,’ has generated controversy in part because it operates without input
from the states. Because most criminals are prosecuted by state governments, this program
necessarily relies on state cooperation to identify and detain undocumented criminals. Many
states and localities, however, are concerned that the Secured Communities program encourages
racial profiling and discourages immigrants from reporting crimes and cooperating with the
police.” They have therefore sought to stop sharing information with ICE and have ended routine
compliance with federal requests to hold individuals who have been targeted for immigration
enforcement.’

This story of state noncooperation closely parallels the nation’s experience with the federal
Fugitive Slave Act. This Act was unpopular in many northern states that wished to provide
protection for free-black residents who were being kidnapped under the guise of fugitive slave
rendition. Many states therefore passed personal liberty laws that prohibited state officers from
aiding in enforcement and forbade the use of state jails to hold persons claimed as fugitives.
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Several scholars have recently argued that these personal liberty laws serve as historical
precedent that help justify state noncooperation in programs like Secure Communities.® This
scholarship, however, captures only part of the story. Not only can one draw parallels between
the personal liberty laws and state resistance to Secure Communities, but the causes of such state
resistance are arguably similar as well.

Relying on recent historical literature on the Fugitive Slave Act, this Essay argues that state
resistance in both situations has been caused by an exclusively federal regime that has left no
policymaking role for the states. Before the federal government occupied the field, many
northern states enacted policies designed to moderate the harsh procedures of the Fugitive Slave
Act. If given the opportunity, many states would likely do the same today with respect to
immigration enforcement. Such state participation would produce better results than the current
system of state resistance to broken federal law. When reviewing its enforcement policy, the
Obama Administration therefore should consider giving the states greater flexibility to control
the implementation of Secure Communities.

This Essay proceeds in three parts. Part I briefly canvasses the history of fugitive slave
rendition. Part II provides greater detail on the Secure Communities program and state responses
thereto. Part III elaborates on how the nation’s experience with fugitive slaves can inform
modern immigration enforcement.

I. FUGITIVE SLAVE RENDITION

The Fugitive Slave Clause of the Constitution prohibited northern states from freeing slaves
that escaped into their territory. This Clause provided that fugitive slaves “shall be delivered up
on Claim of the Party to whom such Service or Labour may be due.”’ Although the Clause does
not contain an explicit grant of legislative power, Congress enacted the Fugitive Slave Act in
1793.% This Act authorized a southern claimant “to seize or arrest” a fugitive and bring the
alleged slave before a state or federal judge or magistrate.” After proving “to the satisfaction of
such judge or magistrate” that the person claimed was a fugitive slave, the southern claimant
would receive a certificate authorizing the removal of the fugitive from the state.'’ This federal
Act, however, did not explicitly require the owner to use such legal procedures or provide
penalties for false claims.

Northern congressmen thus sought to pass federal legislation to prevent the kidnapping of
free-black residents under the guise of fugitive slave rendition.'' Such proposals were
unsuccessful, however, due to opposition from southerners who did not see kidnapping as a
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serious concern.'” In fact, southerners unsuccessfully pushed for amendments designed to
strengthen the Fugitive Slave Act," but sectional differences prevented Congress from reaching
an agreement on any changes.

Many state governments therefore filled this void by passing statutes designed to prevent the
kidnapping of free black residents.'* Under this cooperative system, federal law governed the
rendition of fugitive slaves, whereas state law punished the unlawful kidnapping of black
residents. As historian H. Robert Baker has recently argued, the distinction between fugitive
rendition and protection from kidnapping “was artificial, but it worked.”'” The distinction was
artificial because both regimes involved an initial determination of whether the claimed
individual was in fact a fugitive slave. However, the system worked because both regimes were
enforced by state judges and magistrates.'® In a typical case, the state judge could use state
procedures to determine if the claimed individual was a fugitive slave and, if appropriate, use
federal procedures to remand the fugitive to the South.'” Although this system may have angered
some in each section who disagreed with rendition or who wished to avoid the use of northern
procedures, in practice, the system was relatively successful.'®

In Prigg v. Pennsylvania, however, the Supreme Court essentially declared that this system
of federal—state cooperation was unconstitutional.'”” The Court in Prigg held that the Fugitive
Slave Clause granted Congress the exclusive power to legislate for the return of fugitive slaves.*’
The Court further held that states could not require slave owners to comply with legal procedures
that would limit or delay “the right of the owner to the immediate possession of the slave.”*' The
Court therefore invalidated all state legislation designed to give procedural protections to persons
claimed as fugitive slaves, including the Pennsylvania law before it.

Unable to moderate the harsh procedures of the federal Fugitive Slave Act, a number of
northern states passed laws designed to end all state cooperation in fugitive slave rendition.”
These statutes, known as “personal liberty laws,” barred state judges and law enforcement
officers from assisting in rendition and prohibited the holding of an alleged fugitive in a state jail.
In the six years following Prigg, six northern states passed such laws.” Because few federal
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officers were available in the states, claimants were usually unable to gain assistance from law
enforcement. Although slave catchers sometimes took matters into their own hands, local
sympathies often made recovery impractical. The personal liberty laws therefore virtually
nullified the Fugitive Slave Act of 1793.**

Southern complaints about northern nullification led to the passage of the Fugitive Slave Act
of 1850 as part of a sweeping sectional adjustment known as the Compromise of 1850.%> Instead
of bringing the states back into the policymaking process or attempting to make the process more
palatable to the North, Congress attempted to empower the federal government to enforce the
law in the face of northern resistance.”® Congress therefore followed the Supreme Court’s lead
by federalizing the rendition of fugitive slaves.

Although the federal government vigorously enforced the Fugitive Slave Act of 1850,% it

was widely perceived to be a failure.”® Throughout its short history, states continued to pass
personal liberty laws and, in some areas, state officials even actively interfered with federal
enforcement.”” Events like the rendition of Anthony Burns in Boston, which required hundreds
of soldiers and drew thousands of protestors, illustrated the danger and expense of attempting to
reclaim fugitive slaves in the face of northern hostility.”® With much of the northern population
and many state and local governments opposed to the law, effective federal enforcement was
virtually impossible.
The nation’s history with fugitive slave rendition can be summarized as follows. In the early
years, the federal government created the basic rendition framework, and northern states
effectively tailored enforcement procedures to satisfy the demands of local populations and
protect black residents. After the Supreme Court and Congress took the states out of the
policymaking process, however, some state governments ended all cooperation, many
northerners resisted federal rendition, and, as a result, the exclusively federal enforcement
regime proved to be divisive and ineffectual.

II. SECURE COMMUNITIES
Although immigration law is generally set by the federal government, ICE relies on state

cooperation for its Secure Communities program. First launched in 2008, the Secure
Communities program seeks to focus enforcement resources on immigrants who commit serious
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crimes.’! Under this program, state officers send booking information on state prisoners to
federal officials who determine which prisoners to target for deportation.”> When a state
prisoner is so targeted, federal officials issue a detainer asking the state to hold the prisoner until
federal immigration officials take custody.’

Although direct state involvement in the program is fairly limited, it is easy to understand
how immigrants confronted with Secure Communities would view local law enforcement as part
of the federal immigration enforcement regime. ICE officers use information collected by local
law enforcement to determine whom to target for removal. Many immigrants therefore
understandably fear that any interaction with local law enforcement officers risks incurring the
scrutiny of ICE. As a result, such immigrants are less likely to trust local law enforcement and
report crimes.”

Because of this effect on local immigrant communities and concerns about racial profiling,
many states and localities have sought to withdraw from participation in the Secure Communities
program.’> California, for example, recently enacted the Trust Act, which ends routine
compliance with federal requests to enter immigration detainers.”® Such state noncooperation is
likely constitutional under the Court’s anti-commandeering doctrine, which prohibits the federal
government from requiring state executive officers to enforce federal law.”’

Some localities have even asked to be excluded from the information sharing system that
transmits booking information to ICE. Unlike participation in the detainer process, however, the
states likely have no way to avoid the information sharing aspects of Secure Communities. States
voluntarily share booking information with the FBI for law enforcement purposes, and, under
Secure Communities, the FBI merely shares this information with ICE. Because information
sharing between two federal agencies does not implicate the anti-commandeering doctrine, state
noncooperation cannot undermine this key aspect of Secure Communities.*®

III. LEARNING FROM THE FUGITIVE SLAVE ISSUE

The nation’s experience with fugitive slaves should inform modern debates over immigration
enforcement. As Christopher Lasch and others have recently noted, the personal liberty laws
serve as historical precedent for California’s Trust Act and other instances of state
noncooperation.”” This existing scholarship, however, tells only part of the story. Although the
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personal liberty laws may provide a guide for how states can deal with an unjust federal law, it is
important to recognize that, for many northerners, the personal liberty laws were an imperfect
solution. Before the Supreme Court intervened in Prigg, many northern states actively
participated in the fugitive rendition process by giving free blacks procedural protections to
prevent kidnapping. With Congress unable to reach a compromise, individual states passed
compromise legislation that satisfied local populations and moderated federal law. It was only
after the Court removed the states from the policymaking process that many states withdrew
assistance, ultimately resulting in harsh federal enforcement of the Fugitive Slave Act of 1850.

This history suggests that, because Congress is similarly paralyzed in the immigration
context, the states should be given a greater policymaking role. States can likely make more of a
difference by helping to moderate enforcement policies and procedures than by leaving the issue
to ICE officials.

However, just as the Supreme Court cut states out of the rendition regime for fugitive slaves,
the Court in Arizona v. United States has cast doubt on whether a state can insert itself into the
policymaking process for immigration enforcement.*’ Arizona involved a challenge to an
Arizona statute designed to vigorously enforce federal immigration law, even in circumstances in
which federal officers had decided not to do so. Among other things, the Arizona statute
criminalized the failure to comply with federal registration requirements, made it illegal for an
unauthorized alien to seek work, and required state officers to verify the immigration status of
certain individuals.*!

The Supreme Court broadly held that federal immigration law preempted Arizona’s
enforcement statute.*> As Justice Scalia explained in his dissent, this was not because the
Arizona law “excludes those whom federal law would admit, or admits those whom federal law
would exclude. It does not purport to do so.”* Instead, the Court held that Arizona’s strict
enforcement regime implicitly conflicted with federal enforcement priorities because the state
targeted individuals whom the federal government would ignore.** Like Prigg, Arizona appears
to leave little room for independent state policy.*

However, because Arizona is based on preemption by federal enforcement policies, the case
invites President Obama to authorize greater state involvement by changing those policies. The
President should accept this invitation. The Fugitive Slave Act of 1850 was a draconian
provision designed to empower federal officers to forcefully return fugitive slaves in the face of
northern resistance. Rather than repeat this history with unpopular programs run exclusively by
ICE, the federal government should learn from this failure and give the states a greater voice in
policy discussions over immigration enforcement.

Although specific suggestions are beyond the scope of this Essay, a task force on Secure
Communities formed by the Department of Homeland Security has suggested a few options. The
task force recognized that, to be successful, ICE must run the Secure Communities “program in
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close cooperation with local communities and police leaders.”™ For example, the report
recommends:

ICE should consider expanding to all states the practice it employs in Colorado, where a
panel of state officials, under the direction of the Governor, crafted an agreement to help
the state monitor actions under Secure Communities and their impact on state priorities
under state law. Under the agreement, which ICE accepted, ICE provides the state with
quarterly reports detailing whether identified individuals have been convicted of crimes
or are in a noncriminal category of other ICE enforcement priorities.*’

The report further recommends establishing a panel of independent representatives of local law
enforcement and the community to review ICE’s exercise of prosecutorial discretion.*® Finally,
some members of the task force recommend that the program be suspended until it can be
reformed to address the concerns of community leaders and local officials.*” The example of
fugitive slave rendition fully supports the task force’s recommendations for greater state
involvement.

At this time, however, ICE is moving in the opposite direction. The Colorado program
discussed above was part of a Memorandum of Agreement (MOA) with ICE.” The ICE website
now states: “Because ICE has determined that an MOA with a state is not necessary to activate
or operate Secure Communities for jurisdictions within that state, ICE has decided to terminate
all existing MOAs.””" It further provides: “FACT: State and local jurisdictions cannot opt out of
Secure Communities.””> Unfortunately, the federal government is currently forcing states to
participate in its enforcement regime rather than seeking local cooperation. President Obama
should change course.

CONCLUSION

When considering changes to immigration-enforcement policy, the nation’s experience with
fugitive slave rendition suggests that President Obama should seek greater cooperation with the
states. In both the immigration and fugitive slave contexts, a polarized Congress was unable to
pass meaningful compromise legislation to fix a broken federal system. During the early
nineteenth century, the states therefore moderated federal law with supplemental state procedures
that made the process more fair and effectual. Until Congress can overhaul our immigration
system, the states should be permitted to do the same today.
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