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Telling War Stories: Innocence, Indictment, and
(En)gendered Terror

KHALED A. BEYDOUN*

The law is replete with dominant narratives endorsed by its letter and
amplified by connected and conspiring levers of power. This Article cen-
ters the discursive power of law, and specifically, the War on Terror’s
grand narrative of “masculine Arab and Muslim terrorism.” By gender-
ing terror threat, this dominant wartime narrative marks Arab and
Muslim men and boys as a terrorist bloc that justifies pre-crime indict-
ment, collective punishment, and hegemony.

By focusing on law and its discursive echoes that brand Arab and
Muslim men as presumptive terrorists, this Article: (1) theorizes the gen-
dered dimensions of Arab and Muslim threat, building upon formative
frameworks of othering and racialization within and beyond the legal lit-
erature, (2) develops the concept of masculine terror indictment assigned
collectively to Arab and Muslim men and boys; (3) interrogates War on
Terror law as the forceful conduit of the dominant metanarrative of mas-
culine Arab and Muslim terrorism, which brands anybody fitting that
profile as a justifiable target of extrajudicial violence,; and (4) centers the
counter-stories of men in Gaza, who repurposed new media to challenge
the War on Terror narrative of masculine terrorism that erases their indi-
vidual identities from legal, scholarly, and popular view.

While legal scholars have examined the distinct plight of Arab and
Muslim women, this Article asks, “what about the men?” and stands as
the first to reconstruct their humanity through legal counter-storytelling
and intimate profiles of the men themselves. As an emanation of law
itself, legal scholarship contributes to the power struggle of whose sto-
ries are told and untold, highlighting the urgency of this Article and the
unheard voices within it. Through critical interrogation of dominant law
and lore, this Article challenges the gendered War on Terror narrative.
By introducing the stories from men in Gaza, it contributes the first coun-
ter-narratives of this kind to legal scholarship and writes the humanity of
Arab and Muslim men into its pages.
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© 2026, Khaled A. Beydoun. Beydoun has been named one of the “500 Most Influential Muslims in the
World,” and is author of the critically acclaimed books American Islamophobia: The Roots and Rise of
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INTRODUCTION

“[T]hese ladies, these old people are bombed and killed.”
—Emmanuel Macron, President of France'

“The world is watching, on TV, on social media . .. witnessing this killing of
women, of children, of babies. This has to stop.”

—Justin Trudeau, Prime Minister of Canada®

The soldiers herded the mass into view. Next, they were arranged in lines like
criminals.®> Even worse than criminals, terrorists. Hands cuffed and blindfolded.
Every man stripped naked from head to toe.* All of their clothing removed,
exposing their brown skin and bare limbs for all to see. Only their underwear and
a narrow piece of cloth, wrapped around their eyes, remained.’

The world saw this class of men, all over again, not as real subjects, but as
objects of scorn. Their faces entirely removed from sight. No trace of their names,
ages, or origins was presented. They had no backstories or front-facing vignettes,
no pasts and no description as to how they arrived at this frightening present.
None of that mattered. Every element of their individuality was stamped out by
wartime orders that branded them as “terrorists.” That cardinal stain and counter-
terror sin, terrorism, was seared onto their skin like a permanent tattoo. A badge
of enmity that empowered the soldiers to do whatever they pleased with them. A
menacing mass, these men and boys, cast as the quintessential “outsiders” by the
dominant War on Terror narrative that rolled into that corner of the Gaza Strip.”

1. Katya Adler & Toby Luckhurst, Macron Calls on Israel to Stop Killing Gaza’s Women and
Babies, BBC: NEws (Nov. 10, 2023), https://www.bbc.com/news/world-europe-67356581 [https://
perma.cc/D6J6-KA2J].

2. Canadian PM Trudeau Tells Israel Killing of Babies in Gaza Must End, REUTERS (Nov. 14, 2023,
at 17:58 EST), https://www.reuters.com/world/middle-east/canadian-pm-trudeau-tells-israel-killing-
babies-gaza-must-end-2023-11-14/ [https://perma.cc/KNH7-KHKG6].

3. Nadda Osman, Aina J. Khan & Nader Durgham, Israel-Palestine: Civilian Palestinian Men Stripped and
Detained by Israeli Army, MIDDLE EAST EYE (Dec. 7, 2023, at 18:06 GMT), https://www.middleeasteye.net/
news/israel-palestine-war-gaza-men-stripped-detained-army [https://perma.cc/GAX2-L8CW].

4. Id.

5. 1d.

6. Law scholar Leti Volpp wrote, one year into the War on Terror, that Arabs and Muslims were
“identified as terrorists.” Leti Volpp, The Citizen and the Terrorist, 49 UCLA L. REv. 1575, 1576
(2002).

7. Law scholar Margaret Montoya aptly uses the label “outsiders” to refer to groups of people cast
out as objects, or subhuman, by the dominant legal order and its accompanying narrative. “In the hands
of Outsiders, storytelling seeks to subvert the dominant ideology.” Margaret E. Montoya, Mascaras,
Trenzas, y Grenas: Un/Masking the Self While Un/Braiding Latina Stories with Legal Discourse, 17
HArv. WOMEN’s L.J. 185, 214 (1994). The War on Terror was the military, political and
epistemological campaign launched after the 9/11 terror attacks, rooted in the United States then
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“Yalla, yalla!""® The shouts rang out from the soldiers, and the men and boys
responded without uttering one word. Only with motion, collective motion, under
the order of guns and over a war-torn soil. They walked, walked, and walked until
the soldiers ordered them to stop atop a path of brown soil.” The shouts rang out,
again, ordering them to collectively stop. Believing that the end could come at
any instant, the men looked forward into the blinding strip of black, seeing only a
present and past that blurred into an absurd whole.

“Drop to your knees!” Another soldier shouted in familiar Arabic, echoing it
again until every set of legs were lowered to the land. The prisoners, from ripe
teens to old men, fell to the soil.'"” Gaza was no country for old men, and a place
where innocence grows foreign to boyhood. The next orders rang in, and their
bodies prostrated with their heads dipped downward, resembling the holy ritual
that these residents of the Holy Land knew so well."’

However, this was no prayer. The soldiers standing above the men and boys
were delivering no sermon but crafting a military elegy. The men and boys were
not in collective prayer, but collective prey—Ilined up as sheep for slaughter.
Masculine subjects of suspicion and scorn instantly indicted of “terrorism” by
“War on Terror” law and lore, amplified after September 11, 2001, and wielded
decades later and a hemisphere away in Gaza.'?

Between the target of “counterterrorism” and the “shared rage” of dominant
war propaganda, the details of each man and boy were erased to form an indistin-
guishable line of terror suspects.> Exclusively male suspects. Men and boys
whose race, religion, and gender were strung together to form the indictment.'* This

exported globally. Its fundamental baseline peddled that expressions of Muslim identity, particularly
masculine expressions, were presumptively expressions of terrorism. See generally KHALED
A. BEYDOUN, THE NEW CRUSADES: ISLAMOPHOBIA AND THE GLOBAL WAR ON MUSLIMS (2023)
[hereinafter THE NEW CRUSADES].

8. “Let’s go!” A command (Arabic).

9. Palestinians Detained by Israel in Gaza Blindfolded, Stripped to Underwear, AL JAZEERA (Dec. 8,
2023), https://www.aljazeera.com/news/2023/12/8/video-photos-appear-to-show-detainees-stripped-to-
underwear-in-gaza [https://perma.cc/9TBS-GXJ5].

10. See Osman et al., supra note 3; Palestinians Detained by Israel, supra note 9; see also Sherein
Al-Basyuni, How to Pray in Islam (Perform Salah)? A Step-by-Step Guide, SAHLAH (Feb. 23, 2024),
https://www.sahlah.net/blog/how-to-pray-in-islam-perform-salah-a-step-by-step-guide [https://perma.
cc/9HFQ-Z6GG] (“During Sujood, the worshipper prostrates, touching the ground with the forehead,
nose, palms, knees, and toes. These actions symbolize the ultimate submission and humility before the
Creator.”).

11. Seeid.

12. In the immediate wake of 9/11, President George W. Bush explicated that the War on Terror was
a global war. Khaled A. Beydoun, Exporting Islamophobia in the Global “War on Terror,” 95 NYU
L. REvV. ONLINE 81, 82 (2020); see also THE NEW CRUSADES, supra note 7, at 283-92 (applying this
thesis to additional case studies, including Israel and Palestine).

13. See Osman et al., supra note 3; Muneer 1. Ahmad, A Rage Shared by Law: Post-September 11
Racial Violence as Crimes of Passion, 92 CALIF. L. REV. 1259, 1278 (2004).

14. See Kareem Fahim, William Booth, Sufian Taha & Hazem Balousha, Images of Stripped and
Humiliated Palestinians Draws Condemnation, WASH. POST (Dec. 14, 2023), https://www.washingtonpost.
com/world/2023/12/13/gaza-palestinian-detainee-photos-israel/ [https://perma.cc/N3TF-PTEQ].
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construction was less an outcome of “intersectional” circumstance but rooted in
the Orientalist and Islamophobic discourses branded onto their skin."

“Stand up!!”” The men and boys were summoned back to their feet. Denied
food and drained of energy, the young among them made it to their feet while the
old men stumbled, struggling to stand up in order to avoid that final fall. Next,
they were all carted off like sheep within jeeps, herded off by soldiers who shot
their bare bodies with their camera phones. As soon as they drove off, their
images were blasted across X, Facebook, and other social media platforms to be
seen by the entire world."®

The image went viral, immediately."” Virality accelerated the propaganda cam-
paign to indict the mass of men. Disseminating the dominant story that “terrorists
were captured” would justify expansion of the war into Gaza under color of law or
the War on Terror’s marching narrative.'® Two months after the terror attack of
October 7th in Israel, the siege spiraled into scenes that resembled Black Mirror!®
The dystopic landscape disfigured by perpetual airstrikes and mounting ground
forces, which the world watched from their phones, was surreal. Yet this was not
fiction, and the chill of it all but affirmed that this was no Netflix drama. The world
watched, through the digital voyeurism of mobile phones, seeing an anonymous
mass of men only—not individuals.*

For captive American and global audiences, these images and their attendant
stories of masculine terror were not new. They saw them before in Iraq and
Afghanistan, Guantanamo and Abu Ghraib.*' Precedent sites where the War on

15. Referencing Kimberlé Crenshaw’s theory of “intersectionality.” See Kimberlé Crenshaw,
Mapping the Margins: Intersectionality, Identity Politics, and Violence Against Women of Color, 43
STAN. L. REV. 1241, 124445 (1991).

16. Fahim et al., supra note 14 (explaining popular response to the photos, and discussing how the
strategy backfired among segments of viewers that condemned the display).

17. Mike Brest, Israel Admits Viral Photos of Stripped Detained Palestinian Men ‘Should Not Have
Been Taken’: US, WASH. EXAM'R (Dec. 13, 2023, at 16:57 ET), https://www.washingtonexaminer.com/
policy/defense/2739185/israel-admits-viral-photos-of-stripped-detained-palestinian-men-should -not-
have-been-taken-us/ [https://perma.cc/7L.25-PX77].

18. See Richard Delgado, Storytelling for Oppositionists and Others: A Plea for Narrative, 87 MICH.
L. REvV. 2411 (1989).

19. Thousands of militants stormed into Israel on that Saturday, killing nearly 1,200 Israelis and
wounding more than 1,000 Israelis. Josef Federman & Issam Adwan, Netanyahu Declares War on
Hamas After Surprise Attack Kills Hundreds of Israelis, PBS NEWS (Oct. 7, 2023, at 14:27 ET), https://
www.pbs.org/newshour/world/netanyahu-declares-war-on-hamas-after-deadly-surprise-attack-kills-
dozens-of-israelis [https://perma.cc/C2UE-AWTS5]; Alon Bernstein & Melanie Lidman, A Divided
Israel Marks 2 Years Since Oct. 7 Attack While War Persists in Gaza and Hostages Languish, AP (Oct.
8, 2025, at 02:30 ET), https://apnews.com/article/isracl-palestinians-hamas-war-news-hosta ges-2-years-
10-07-2025-6£19cb2eee5e05091c74f0e6f1bc356a [https://perma.cc/JCT8-FHXZ]. “Throughout, ‘Black
Mirror’ sizzles with skillful unpleasantness, conveying its dim view of human nature in a way that
implicates the viewer.” Troy Patterson, With “Black Mirror,” Our Dystopia Gets the Television Show It
Deserves, NEW YORKER (Jan. 10, 2018), https://www.newyorker.com/culture/on-television/with-black-
mirror-our-dystopia-gets-the-television-show-it-deserves.

20. For an analysis of the ascent of social media as a venue for political expression and viewership, see
generally Khaled A. Beydoun, Playing Politics: Social Media, Censorship, and Speech Gamification, 75
EMORY L.J. 59 (2025).

21. See Dora Apel, Torture Culture: Lynching Photographs and the Images of Abu Ghraib, 64 ART J.
88, 90-96 (2005).
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Terror justified the systematic erasure and indictment of Arab and Muslim men,
followed by the collective punishment that followed. They are all “military-age[d]
men,” Israeli government spokesman Elon Levy stated, and Israel had to “work out
who indeed was a . . . terrorist and who is not.”?> Arrest and indict first; assess facts
later.

While reduced to voiceless and faceless objects, these men had stories too.
Counter-stories, in fact, challenging the story of masculine Arab and Muslim ter-
rorism that domineered over them and rendered them silent. Without uttering a
word, they provided cautionary tales that the War on Terror echoed unabated. A
masculine terror indictment that persists after a phased ceasefire agreement was
reached on October 9, 2025, still stalking the bodies of Arab and Muslim men in
Gaza and global sites far from it.**

sk ok

Law shapes stories and meta-stories. Perhaps more potently than any other me-
dium.** Law is not only a vehicle for the transmission of ideas, but its authority
rubberstamps ideas with truth and objectivity. Thus, law is the most forceful am-
plifier of dominant propaganda, which “can stir imagination in ways in which
more conventional discourse cannot.”” Even more, law itself is a story com-
prised of whose voices are heard and whose voices are silenced. Those empow-
ered by law to tell their stories reap the benefits of casting it as the truth. Whereby
the objects on the end of the dominant narrative are silenced and stripped of the
chance to tell their side of the story.

The global War on Terror is a lurid example. It is a powerful grand narrative of
terrorism and counterterrorism, dynamic heroes and one-dimensional villains, ‘civi-
lized” altruists and “‘uncivilized” barbarians, innocent women to be saved and mas-
culine menaces to be slain.”® Powerful tales laden with gendered messages that strip
its targets from agency and identity, which for those on the dark side of the dominant
story, must be reclaimed through counter-stories rooted in law’s redemptive power.

In Storytelling for Oppositionists, pioneering Critical Race Theorist Richard
Delgado highlights the restorative impact of counter-storytelling.”” By centering

22. Louis Imbert, Israel Justifies Arrests of Palestinians After Images Showing Stripped Men
Detained in Gaza, LE MONDE (Dec. 11, 2023, at 11:28 CET), https://www.lemonde.fr/en/international/
article/2023/12/11/israel-justifies-arrests-of-palestinians-after-images-showing-stripped-me n-detained-
in-gaza 6331848 4.html.

23. For an analysis of the phased structure of the current ceasefire agreement, see generally INT'L
CRIsIS GRP., MIDDLE EAST BRIEFING NO. 97, GAZA’S CEASEFIRE IS VITAL, BUT ONLY A START (Oct. 21,
2025), https://www.crisisgroup.org/sites/default/files/2025-11/b097-gaza-ceasefire%20%284%29.pdf.

24. Naomi Mezey, Law as Culture, 13 YALE J. L. & Huwms. 35, 47 (2001) (“[L]aw’s power is
discursive and productive as well as coercive.”).

25. See Delgado, supra note 18, at 2415.

26. See SAMUEL P. HUNTINGTON, THE CLASH OF CIVILIZATIONS AND THE REMAKING OF WORLD
ORDER 20 (1996) (contending that “western civilization” is at odds with, and bent on an inevitable clash
with Islamic civilization, chief among other civilizations).

27. See Delgado, supranote 18, at 2414.
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the voices of erased and othered subjects, Delgado highlights the discursive
power of law as a meta-narrative that valorizes those who wield it and vilifies
those dehumanized by it.*® In relation to this Article, Delgado theorizes how law
constructs the very terms applied to subjects for saving and objects of punish-
ment, subsequently echoed by presidents, prime ministers, all the way down the
chain of command to the soldiers tasked with enforcing it.*’

Law not only makes rules and dictates, but as the War on Terror reveals, makes
men into monsters unworthy of its protection. An entire class excised entirely
from the civilian class by official state discourse, whose collective slaughter war-
rants neither legal protection nor political condemnation. On account of their race,
gender, and location, the men are instantly viewed through the lens of terrorism,
indicted on account of who they are versus what they did. There are seldom, if any,
calls to stop the killing of men and boys amid the echoes to stop the “killing of
women ... [and] children.®® This is not unintentional, but deliberate omissions
reflecting the deeply gendered War on Terror narrative that drives “western” coun-
terterror law, propaganda, and the dominant narrative that enables both.”

This grand narrative is rooted in Islamophobia and its “redeployment” of
Orientalism, which profiles Arab and Muslim men and boys as a monolith of pu-
tative terrorists.>? A story formed and then disseminated to advance American
empire, and political interests emanating from and connected to it.** “Stories are
the oldest, most primordial meeting ground in human experience,”* and the
War on Terror is a quintessential expression of its most domineering and dehu-
manizing effects.*

This Article centers the discursive power of law, and namely, the War on
Terror’s narrative of ‘masculine Arab and Muslim terrorism.” By constructing
terrorism through the lens of race, religion, and gender, War on Terror law and
legend mark Arab and Muslim men and boys as a terrorist monolith that justifies
pre-crime indictment and collective punishment. By focusing on law and its dis-
cursive echoes that single out men and boys as presumptive terrorists, this
Article:

(1) Theorizes the gendered dimensions of the Arab and Muslim threat, building
upon formative frameworks of othering and racialization within and beyond
the legal literature;

28. Seeid. at 2413.

29. Seeid. at 2413-15.

30. Canadian PM Trudeau, supra note 2.

31. For purposes of brevity, this Article adopts the label “western” to encompass the geographic west
(North America and Europe).

32. Volpp, supra note 6, at 1586.

33. “The dominant group creates its own stories” to further its political interests. Delgado, supra note
18, at 2412.

34. Id. at 2438.

35. Seeid. at 2412.
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(2) Develops the concept of masculine terror indictment assigned collectively
to masculine Arab and Muslim subjects.*® This indictment is rooted in War
on Terror policy, and namely, pre-crime policing models that focus on pre-
venting “radicalization” toward terrorism;’’

(3) Interrogates War on Terror law as the forceful conduit of the dominant
metanarrative of masculine Arab and Muslim terrorism, which brands any-
body fitting that profile as a justifiable target of extrajudicial violence; and,

(4) Centers counter-stories of men in Gaza, who repurposed new media to chal-
lenge the dominant War on Terror narrative of masculine terrorism that
erases their identities from legal, scholarly and popular view.

As an emanation of law itself, legal scholarship contributes to the power struggle
of whose stories are told and untold, highlighting the urgency of this Article and the
unheard voices it writes into legal literatures for the first time. In doing so, this
Article broadens the arc of storytelling for oppositionists and extends Critical Race
Theory’s aim of making visible those pushed to the law’s margins. While legal
scholars have examined the distinct plight of Arab and Muslim women, this Article
asks, “what about the men?” and stands as the first article to reconstruct masculine
Arab and Muslim individuality through legal analysis and counter-stories.

This Article proceeds in four parts. Part I examines Orientalism and Islamophobia,
which drive prevailing discourses around Arab, Muslim, and Palestinian identity.
These discourses, woven together, drive the epistemological baselines that enable the
terror indictment cast on Arab, Muslim, and Palestinian men and boys today. Part II
centers Arab and Muslim women by examining the gendered dimensions of
Orientalism and Islamophobia. Through a focus on gender as a locus of distinction,
the dominant tropes about women as subjects in need of saving and men as objects of
counterterror scorn are distilled and crystallized. Part III surveys the legal production
of masculine terrorism rooted in foundational War on Terror domestic and global pol-
icy. It interrogates, then critiques, how the War on Terror, as a military and epistemo-
logical crusade, relied centrally on the demonization of Arab and Muslim men to
expedite its ends. Part IV challenges the dominant War on Terror narrative that erases
and indicts Arab and Muslim men. It then introduces the subaltern counter-stories of
men in Gaza, contributing the first narratives of this kind to ‘imperial’ literatures that
limit their coverage of Arab and Muslim men to terrorism.*®

36. This Article adopts Judith Butler’s theorizing of gender “performativity” as, “not a singular act,
but a repetition and a ritual” instead of just biological sex. JUDITH P. BUTLER, GENDER TROUBLE:
FEMINISM AND THE SUBVERSION OF IDENTITY xVv (1999).

37. See Amna Akbar, Policing “Radicalization,” 3 U.C. IRVINE L. REv. 809, 811 (2013).

38. In his foundational article, The Imperial Scholar: Reflections on a Review of Civil Rights
Literature, Richard Delgado pointed to the cultural suppression and exclusion of nonwhite voices within
elite law review journals, a phenomenon that continues with regard to the subject of this Article. 132
U. PENN. L. REV. 561, 561 (1984).
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I. MAKING MONSTERS

>

“To define themselves, people need an other.’
—Samuel P. Huntington®”

Societies need existential mirrors to define who they are. This is especially true
for imperial nations, whose collective identity is shaped along lines opposite
those of their manifest rival.** Shaping that identity requires an accompanying
story—a guiding narrative whereby formation of ‘the collective we’ is made
against the production of the antagonist.*'

We all engage in “mak[ing] up people,” but those that preside over the law
hold distinct power over that process.*? From indigenous populations to enslaved
Africans on the domestic front, to Soviet Empire and “Islamic terrorism” on the
geopolitical frontier, perhaps no other story about the uncivilized other has
attained more global resonance than the War on Terror.”* This status is, in part,
due to the historic moment in which it was spawned, when American hegemony
is supreme and the War on Terror is still spreading globally.**

Like others before it, this narrative of otherness is deeply gendered.* After all,
the United States and its western allies project themselves in hypermasculine
form, embodied by the strapping white soldier, the measured diplomat, or elected
statesmen representing ‘“‘civilization” through public appeals to save the “women
and children.”*® An examination of the foundational theories that “other” Arab
and Muslim identity is a critical first step to confronting the dominant War on
Terror narrative and its gendered dimensions.*’

A. ORIENTALISM

Orientalism 1is the seminal text about the othering of Arab and Muslim sub-
jects.”® It critically examines the discourses that give rise to the “militant” Arab
and “uncivilized” Muslim tropes, which Said labels the “Oriental,” to uncover a

39. SAMUEL P. HUNTINGTON, WHO ARE WE? THE CHALLENGES TO AMERICA’S NATIONAL IDENTITY
24 (2004).

40. See id. at 25-26 (detailing the psychological need to define identities and allies to enhance
internal cohesion, leading to a belief that “their group is better than other groups”).

41. Seeid. at 24-25.

42. MICHAEL OMI AND HOWARD WINANT, RACIAL FORMATION IN THE UNITED STATES 114 (3d ed.
2015).

43. See generally THE NEW CRUSADES, supra note 7 (documenting how the American War on Terror
emboldened domestic counterterror campaigns against Muslim populations globally).

44. Beydoun, supra note 12, at 83.

45. See Khaled A. Beydoun & Nura A. Sediqe, Unveiling: The Law of Gendered Islamophobia, 111
CALIF. L. REV. 465, 479-80 (2023).

46. This hypermasculine projection of western identity is starkly evident in the “clash of
civilizations” theory. See generally HUNTINGTON, supra note 26.

47. This Article defines “othering” as the epistemic binary of “us versus them,” expressed in racial,
religious, gendered, or intersectional terms.

48. EDWARD W. SAID, ORIENTALISM (1978) [hereinafter ORIENTALISM].
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reigning narrative that casts Arabs and Muslims as inferior others.* It is, at its
core, a banal story about good versus evil, casting western Europeans and
Americans as the former and Muslims as the latter.

Orientalism is fundamentally a grand “counter-narrative” penned by a member
of the subordinated “outgroup.” Or, in the words of Delgado, a meta-oppositionist
narrative.”' Orientalism distills the dialectic that stilted up the West in the image of
the inferior East, and specifically, the reconstructed “Middle East.”®* Through a rigor-
ous examination of literature, focusing on European and American texts, Said
exposed the epistemological development of damning tropes, deleterious stereo-
types, and destructive grand narratives about the Arab and Muslim Oriental.”® This
body of knowledge saturated the classic writings of literary giants like William
Shakespeare and Gustave Flaubert, Rudyard Kipling and Mark Twain,** which then
sunk into the imaginations of vast audiences who consumed their stories as part of
their formal educations and conditioning as western citizens.”> These classic works
of literature endorsed the dominant Orientalist messages and passed them on to audi-
ences across geographic and generational lines.

But Orientalism, as a grand counter-narrative, did not stop with literature. Its
teleology is perhaps best understood within the geopolitical context, where the
labels of “civilized,” “enlightened,” and “democratic” assigned to the West stand
in mirror opposite to the “uncivilized,” “dogmatic,” and “unruly” tropes branded
upon the Arab and Muslim Orient.>® At its marrow, Orientalist imaginings spread
a pointedly political story laden with value-based discourses of superior and infe-
rior and good versus evil, which served imperial mandates then and in the Wars
on Terror today. They are “not like us,” is the Manichean divide that Orientalism
creates, peddled by scholars appointed by the state during the War on Terror who
reified the civilizational divide between Orient and Occident.”

The “Occident” is not only normatively superior, according to Orientalists, but
vaunted because of its complexity and valor.”® Standing at the opposite, the Orient is

49. Id. at 11-15.

50. See Delgado, supra note 18, at 2412. As a Palestinian, Said was simultaneously the author and
subject of study in Orientalism. His agency is vital for understanding the transformative theory he
produced, and the stimuli inspiring its development. Said later remarked, “I am an Oriental writing back
at the Orientalists, who for so long have thrived upon our silence.” DANIEL MARTIN VARISCO, READING
ORIENTALISM: SAID AND THE UNSAID 8 (2007).

51. See Delgado, supra note 18, at 2411-12.

52. The geographic designation itself has its roots in Orientalism. ORIENTALISM, supra note 48, at 2,
12.

53. See generally id.

54. Id. at 6, 31, 45, 100.

55. Id. at 2, 12.

56. See generally id.

57. Quoting KENDRICK LAMAR, Not Like Us (Interscope Recs. May 4, 2024). In observing how neo-
Orientalist thought pitting Islam as a rival civilization impacted American policymaking, Hamid
Dabashi wrote that “[b]y 2000, the ideas of [Francis] Fukiyama and [Samuel] Huntington had so utterly
stormed Washington that militant Islamism had moved to the center of its short attention span....”
HAMID DABASHI, BROWN SKIN, WHITE MASKS 12 (2011).

58. See DABASHI, supra note 57, at 28.
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stuck and static, irreversibly backwards and irredeemably war-torn. While the
Occident is home to elected governments, democracy, the rule of law, and free citi-
zens, the Orient is marred by self-appointed dictators, authoritarianism, and subjects
denied agency, liberty and freedom.” This theoretical dialectic forms the grand nar-
rative that not only renders Arabs and Muslims as inferior, but irredeemable rivals
bent on violence, war, and overtaking western civilization.

It is within this epistemic mirror that the West not only sees itself but makes itself.
“Who we are,” to quote modern American Orientalist Samuel P. Huntington, is pre-
cisely the opposite of who “they” are.” This is not only a matter of valor, values, and
virtues, but also racial, religious, and civilizational identity. The Occident claims itself
to be the bastion of virtue rooted in Christendom, despite the reality of the faith’s roots
in the very Holy Land that is the site for war in Gaza.®' While the Orient is conflated
with Islam, as a religion and imagined sphere of “civilization,” the Occidental (West)
reclaims Christianity from its geographic birthplace and remakes it in its geographic
and racial image.*

Through colonial experiments that stretched globally and the ascent of American
Manifest Destiny, Orientalism confronted race and racism, giving it renewed color
and construction. In addition to race, the roots of Orientalist narratives are power-
fully gendered, crafted by white men rooted in the “Christian West” crafting terror
tales about brown men in the Muslim East who threaten “our civilization” from
within and without.*®

B. RACIALIZATION

Race is an epistemological construction.** In the United States, western European
nations, and the Middle East, societies where race and religion are salient metrics of
stratification, Orientalism is also a de facto theory of racial formation.®> Though not
explicitly, Orientalism provides a latent framework of “racialization,” which situates
political violence and instability as the principal catalysts for how race is assigned
and racism imposed on Arab and Muslim populations.*®

Orientalism facilitates racial formulations where Arab and Islam are conflated
into a synonymous whole. Despite “Arab” being an ethnicity, political identity,

59. Said synthesized Orientalism theory in COVERING ISLAM: HOW THE MEDIA AND THE EXPERTS
DETERMINE HOW WE SEE THE REST OF THE WORLD 10 (1981).

60. HUNTINGTON, supra note 26, at 21.

61. See REINA LEWIS, GENDERING ORIENTALISM: RACE, FEMININITY, AND REPRESENTATION 16
(1996).

62. See EDWARD J. BLUM & PAUL HARVEY, THE COLOR OF CHRIST: THE SON OF GOD AND THE SAGA
OF RACE IN AMERICA 7-8 (2012); see also Khaled A. Beydoun, Faith in Whiteness: Free Exercise of
Religion as Racial Expression, 105 IowA L. REv. 1475, 1509-12 (2020).

63. See generally HUNTINGTON, supra note 26.

64. A central tenet of Critical Race Theory is that race is a legal construction. See AN HANEY LOPEZ,
WHITE BY LAW: THE LEGAL CONSTRUCTION OF RACE 78-108 (2006).

65. See OMI & WINANT, supra note 42, at 110.

66. “[R]acialization embodies the idea of race as a process,” and namely, a fluid and dynamic process
that assigns political meaning to groups. Neil Gotanda, Comparative Racialization: Racial Profiling and
the Case of Wen Ho Lee, 47 UCLA L. REV. 1689, 1694 (2000).
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or linguistic community, and “Islam” being a universal faith that supersedes race
or ethnicity, Orientalism callously meshes the two into an indistinguishable
monolith.®” Arab and Muslim, and “Middle Eastern,” are flattened into a sin-
gular bloc, which in turn, eliminates their sovereign meanings and histories,
and glosses over their complexity. Thus, Muslim identity becomes a racial
one within the western imagination, and Muslims are “raced” along lines of
Orientalist tropes.®®

In Orientalism, Said lays the groundwork for the racialization of Arabs and
Muslims that follows in the decades after the book’s publication in 1979. That
year, coincidentally, marked a flashpoint for the racial formation of Muslims on
account of the Islamic Revolution in Iran and the subsequent American Embassy
Hostage Crisis in Tehran.®” These explosive events and their aftermath seeded
many of the modern tropes of terrorism that proliferated in the wake of 9/11.
Portraits of menacing Muslim men, clad in turbans, thobes, and beards, void of
all emotion except for that of rage gave modern form to the Orientalist terrorist.””
Muslims were a monolith, stripped of every marker of humanity and the detailed
brush of individuality:

In newsreels or news-photos, the [Muslim] is always shown in large numbers.
No individuality, no personal characteristics or experiences. Most of the pic-
tures represent mass rage and misery, or irrational (hence hopelessly eccentric)
gestures. Lurking behind all these images is the menace of jihad. Consequence: a
fear that the Muslims (or Arabs) will take over the world.”"

Terror formed the foundation of the hypermasculine caricature of Arab and
Muslim threat. The looming trope of “jihad,” or terrorism as it has been reduced
to, animates the constellation of violent ascriptions assigned to Arab, Muslim, or
Middle Eastern men.”> That word, terrorism, and the lexicon of deftly curated
analogs and theories such as “political Islam,” “clash of civilizations,” and

67. See generally Khaled A. Beydoun, Between Muslim and White: The Legal Construction of Arab
American Identity, 69 NYU ANN. SURV. AM. L. 29 (2013) (examining how civil courts shaped Arab and
Muslim identity during the racially restrictive Naturalization Era (1790 through 1952), whereby
whiteness was a prerequisite for naturalized citizenship). For the leading study on racialization during
the Naturalization Era, see generally LOPEZ, supra note 64.

68. “Race” (verb) means to give racial meaning to one’s identity. john a. powell, The “Racing” of
American Society: Race Functioning as a Verb Before Signifying as a Noun, 15 LAW & INEQ. 99, 103—
05 (1997).

69. See Khaled A. Beydoun, The Roots of American Islamophobia, PBS: AM. EXPERIENCE (Nov. 6,
2022), https://www.pbs.org/wgbh/americanexperience/features/taken-hostage-roots-american-islamophobia /
[https://perma.cc/ WOAP-LOYS].

70. A thobe is the traditional flowing garment worn by Arab and Muslim men (Arabic). Daniel
Corlett, What Is a Thobe?: Everything You Need to Know, ABAYABUTH (May 20, 2025), https://
abayabuth.com/en-us/blogs/news/what-is-a-thobe-everything-you-need-to-know [https://perma.cc/
ZEB4-KEU3].

71. ORIENTALISM, supra note 48, at 287.

72. For an analysis of the genuine meaning of “jihad,” see generally Adnan A. Zulfiqar, Jurisdiction
Over Jihad: Islamic Law and the Duty to Fight, 120 W. VA. L. REV. 427 (2017).
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“radicalization” became the lynchpins of the counterterror lexicon.”> A language
not confined to the ivory towers of academe or its elite spaces, but one that pene-
trated legislatures, courts, classrooms, and legal literature.”* Law review articles
are especially vital for pushing dominant narratives, as “[t]heir ideas are read and
discussed by legislators, political scientist, ... [law] students. .. . [and] affect
what goes on in courts, law classrooms, and legislative chambers.”””

Terrorism, the central term and concern, emerged into an entire geopolitical
discourse, locus of racialization, and architecture of law following 9/11. Law
scholars Leti Volpp and Natsu Saito aptly contended how Arabs and Muslims
were categorically “raced as terrorists” in the wake of the 9/11 terrorist attack.”
This racialization and “redeployment of Orientalist tropes” spawned its progeny:
Islamophobia.”” An adapted dialectic, rooted in law, Islamophobia sanctions and
enforces hysteria of the masculine Arab and Muslim threat through the marching
orders of American policy, propaganda, and war. Orientalism is the epistemologi-
cal mother of Islamophobia, the rising system of racial and religious animus
fanned by the master War on Terror narrative that gripped American power.”®

C. ISLAMOPHOBIA

In The Citizen and the Terrorist, law scholar Leti Volpp surveys how swelling
hysteria post-9/11 connected the new tide of antiterror policy to the venerable
underbelly of Orientalism.” The September 11th attacks gave this discourse new
currency in relation to which regions of the world are profiled as “barbaric,”
Volpp argues, again marking the old Orient as the feeder of new terror, and its
(masculine) natives as its culprits.*

As these insights affirm, terrorism was no longer an attribute of Arab and
Muslim identity, but the very hallmark.®" The War on Terror “essentialized”
Arab and Muslim identity, particularly masculinity, with terrorism.** Volpp,
Saito, John Tehranian, and more first-wave legal scholars within the swelling sub-
field observed that Arabs and Muslims were being racialized as terrorists.** The

73. For an example of a leading text that adopts this language, see GILES KEPEL, JITHAD: THE TRAIL OF
POLITICAL ISLAM (2002).

74. See Delgado, supra note 38, at 573.

75. 1d.

76. See Volpp, supra note 6, at 1587; Natsu Taylor Saito, Symbolism Under Siege: Japanese
American Redress and the “Racing” of Arab Americans as “Terrorists,” 8 ASIAN L.J. 1, 12 (2001).

77. Volpp, supra note 6, at 1586.

78. KHALED A. BEYDOUN, AMERICAN ISLAMOPHOBIA: UNDERSTANDING THE ROOTS AND RISE OF
FEAR 13-21 (2018) [hereinafter AMERICAN ISLAMOPHOBIA].

79. Volpp, supra note 6, 1576-86.

80. Id. at 1587.

81. AMERICAN ISLAMOPHOBIA, supra note 78, at 8.

82. Essentialism speaks to the reduction of a complex identity to one irreducible stereotype. See
DIANA Fuss, ESSENTIALLY SPEAKING: FEMINISM, NATURE & DIFFERENCE 2 (1989).

83. See Saito, supra note 76, at 12; John Tehranian, The Last Minstrel Show? Racial Profiling, the
War on Terrorism, and the Mass Media, 41 CONN. L. REV. 781, 789 (2009). “First-wave” refers to the
formative scholars that addressed the racialization of Arab and Muslim identity during the War on
Terror, followed by “second” and “third” wave interlocutors that built upon this work.
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“lurking” threat Said noted in Orientalism would unfurl, spread, then shroud
Arab and Muslim identity, which then conflated Arab and Muslim, alongside the
opaque “Middle Eastern” designation, into proxies of terrorist threat (see Figure 1
below).* The labels, while independent and distinct, were raced into a singular
whole by War on Terror law, logic, and propaganda.

Figure 1: Racialization of Arab, Muslim & Middle Eastern with Terrorism.

MIDDLE |
EASTERN |

Successive scholars built upon the racialization of terrorism as the War on
Terror marched onward.® Centering race as the fundamental locus of otherness,
second-wave law scholars led by Sahar Aziz, Cyra Choudhury, and Khaled
Beydoun curated a rich literature around Islam, terrorism, and racial formation
By challenging Islamophobia, these scholars reckoned with more than just race,
phenotype, or “nonwhite religion,” but leveraged the subaltern theory to form a
counter-narrative critiquing War on Terror policy and propaganda.®’

For War on Terror gatekeepers, Islam was a fluid identity that not only situation-
ally stood for religion, race, or ideology, but also a system of civilizational difference

84. ORIENTALISM, supra note 48, at 287.

85. See generally ERIK LOVE, ISLAMOPHOBIA AND RACISM IN AMERICA (2017) (providing a
sociological framing of Islamophobia that focuses on phenotype); SAHAR AZziz, THE RACIAL MUSLIM:
WHEN RACISM QUASHES RELIGIOUS FREEDOM (2021) (providing an analysis of the racialization of
terrorism that centers race and religion).

86. See generally Aziz, supra note 85 (providing a sociological framing of Islamaphobia that focuses
on phenotype); Cyra Akila Choudhury, Racecraft and Identity in the Emergence of Islam as a Race, 91
U. CiN. L. REV. 1 (2022) (providing a historical analysis of the formation of “Muslim” as a racial
identity).

87. See Between Muslim and White, supra note 67. “Subaltern” refers to the perspectives and
analyses of outgroups, and specifically outgroup stigmatized, castigated, and dehumanized by law. See
Gayatri Chakravorty Spivak, Scattered Speculations on the Subaltern and the Popular, 8 POSTCOLONIAL
STUD. 475, 476 (2005).
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rooted in expression.*® European and American Orientalists “depicted Islam as the an-
tithesis of the ‘true faith’ of Protestant Christianity, as well as the source of tyrannical
governments abroad.”® Islam was a mirror for American identity formation, mani-
fested through symbols, outward expression, and conspicuous activity,”” a narrative
finding renewed bellicosity during President Donald Trump’s second term.

Thus, Islamophobic discourses reoriented Islam as a religion, constructed
racial group, competing worldview, and rival political system as the primary
menace.’' President George W. Bush explicitly revealed as much in the days after
9/11—*“they hate us because we love our freedoms,” he declared before Congress
and the world,” a War on Terror thesis built upon the back of the Orientalist tem-
plate of “us” versus “them.” This was not an equally footed binary, but one
whereby the United States wielded the War on Terror as a paternalistic moral cru-
sade aspiring to “‘educate and liberate” the children and women, but to indict and
punish the men.”*

The elevation of the Arab and Muslim threat required a new theoretical reckon-
ing.”” Particularly within the realm of policing and profiling, new wars and world
orders, making the law—not literature or art—became the principal front of Arab
and Muslim subjugation. Elected officials emerged as the principal conduits of
anti-Muslim discourses, and lawmakers became the chief producers of its policies
to “combat terrorism” in the name of patriotism.”® An entire system of federal,
state, and municipal law was enacted to outlaw Islamic law, “sharia,” to protect
American values from Muslim takeover;”’ enacted emergency executive orders

88. See ROBERT J. ALLISON, THE CRESCENT OBSCURED: THE UNITED STATES AND THE MUSLIM
WORLD, 1776-1815, at 35 (1995). The orientation of Islam as the rival of Christendom is rooted in the
Crusades narratives that saturated Orientalist discourses. This orientation permeated formative racial
formation in the United States, where Islam was marked as a nonwhite religion that threatened
democracy. See THE NEW CRUSADES, supra note 7, at 13.

89. DENISE A. SPELLBERG, THOMAS JEFFERSON’S QUR’AN: ISLAM AND THE FOUNDERS 6 (2013).

90. The more one outwardly expressed their Muslim identity, through dress, speech of free exercise
of faith, the more “suspicious” they appeared according to War on Terror logic. See Khaled Beydoun,
Acting Muslim, 53 HARV. C.R.-C.L. L. REv. 1, 5 (2018).

91. See generally ASMA T. UDDIN, WHEN ISLAM IS NOT A RELIGION: INSIDE AMERICA’S FIGHT FOR
RELIGIOUS FREEDOM (2019) (discussing efforts to criminalize Islam and exclude Muslim Americans
from constitutional protections).

92. President George W. Bush, Remarks Calling for Congressional Action on Terrorism Insurance
Legislation, 2 PUB. PAPERS 1722, 1725 (Oct. 3, 2002).

93. See HUNTINGTON, supra note 26, at 20-21.

94. Edward Said, Blind Imperial Arrogance, L.A. TIMES (July 20, 2003, at 00:00 PT), https://www.
latimes.com/archives/la-xpm-2003-jul-20-oe-said20-story.html  [https://perma.cc/DMY6-6LPF]; see
also Volpp, supra note 6, at 1587 (discussing the gendered justifications for American intervention in
Afghanistan in the wake of 9/11).

95. Volpp, supra note 6, at 1586.

96. See USA PATRIOT ACT, Pub. L. No. 107-56, 115 Stat. 272 (2001). The Act enabled sweeping
forms of surveillance, border protection, and information sharing. /d. Section 102 of the Act revealed its
discriminatory intent, declaring that “Arab Americans, Muslim Americans, and Americans from South
Asia . .. are entitled to nothing less than the full rights of every American” and that their “civil rights and
civil liberties . .. must be protected.” § 102, 115 Stat. 276-77.

97. See, e.g., ALA. CONST. art. I, § 13.50 (outlawing the application of “foreign law” in Alabama, a
thinly-veiled prohibition of Shariah law). See generally Yaser Ali, Shariah and Citizenship: How
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to ban Muslim immigrants “until our country’s representatives can figure out
what is going on”;’® and deputized city police departments to prevent terrorism.”

Islamophobia rises from this very context. It takes form in response to these cur-
rents, coalescing into a theory of racialization rooted in law, and more pointedly, legal
domination. Beydoun crafted the first legal theory of Islamophobia after the enact-
ment of policies designed to police, profile, and punish Arab and Muslim subjects as
putative terrorists, policies which are still fluidly being enacted and adapted.'”
Tethered inextricably to the cardinal threat of masculine terrorism, Islamophobia
theory is built upon, “[t]he presumption that Islam is inherently violent, alien, and
inassimilable. Combined with this is the belief that expressions of Muslim identity are
correlative with a propensity for terrorism.”'""

Finally, in addition to a grand theory on race, civilizations, and law, Islamophobia
should also be understood as a “dialectical” system of ideas and narratives.'”* Or, as
the War on Terror marches and metastasizes, systems, which imagine and then con-
struct the disparate Arab and Muslim body inextricably through the lens of terrorism.
Islamophobic culture sanctions “criticism of Islam as racist, ethnocentric, or simply
vile,” making it a last bastion of acceptable bigotry.'” In addition, Islamophobia also
engenders a system of laws that indict Arab and Muslim men as “terrorists” on
account of identity alone, in the United States and everywhere else the marching War
on Terror narrative leaves its footprint.'™

Islamophobia Is Creating a Second-Class Citizenry in America, 100 CALIF. L. REv. 1027 (2012)
(analyzing the prolific rise of Anti-Sharia bills emboldened by the War on Terror).

98. Jeremy Diamond, Donald Trump: Ban All Muslim Travel to U.S., CNN (Dec. 8, 2015, at 04:18
EST), https://www.cnn.com/2015/12/07/politics/donald-trump-muslim-ban-immigration [https://perma.
cc/5XQT-77WH]; Exec. Order No. 13769, 82 Fed. Reg. 8977 (Jan. 27, 2017) (implementing the Muslim
ban during the First Trump Administration); see also Khaled A. Beydoun, “Muslim Bans” and the (Re)
Making of Political Islamophobia, 2017 ILL. L. REv. 1733 [hereinafter Muslim Bans] (narrating
American Islamophobia through modern events).

99. See Amna Akbar, National Security’s “Broken Windows,” 62 UCLA L. REv. 834, 857 (2015).

100. See generally Khaled A. Beydoun, Islamophobia: Toward a Legal and Theoretical Framework,
116 CoLuM. L. REV. ONLINE 108 (2016) [hereinafter Islamophobial].

101. Id. at 111. “Islamophobia is rooted in understandings of Islam as civilization’s antithesis and
perpetuated by government structures and private citizens.” Id.

102. Id. at 119 (“Islamophobia is also a systemic, fluid, and deeply politicized dialectic between the
state and its polity: a dialectic whereby the former shapes, reshapes, and confirms popular views or
attitudes about Islam and Muslim subjects inside and outside of America’s borders.”).

103. MiCHAEL T. FLYNN, THE FIELD OF FIGHT: HOW TO WIN THE GLOBAL WAR AGAINST RADICAL
ISLAM AND ITS ALLIES 125 (2016); see also Lily Hindy, Will Trump Act on His Islamophobic Campaign
Talk?, CENTURY FOUND. (Dec. 8, 2016), https://tcf.org/content/commentary/will-trump-act-islamophobic-
campaign-talk/ [https://perma.cc/FAJ5-XSES].

104. FLYNN, supra note 103, at 125.
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II. LIBERATE THE WOMEN

>

“Let’s win over the women and the rest will follow.’
105

—Frantz Fanon
One of the War on Terror’s most lurid tales is the portrayal of Arab and
Muslim women as subjects in need of saving. This story dominated legal and
media narratives circa the Wars in Iraq and Afghanistan and, decades later, this
story animates the political propaganda around the ongoing war in Gaza. This is
patently made clear by newspaper headlines, official governmental pronounce-
ments, and recurring tropes that silo Arab and Muslim women as more than just
victims, but the most proximate victims of Arab and Muslim men.'*®
If the women are subjects of saving, then dominant narratives imposed upon
Muslim identity split along gender lines to render men objects of presumptive indict-
ment.'”” The men are guilty on account of their very being, and the women’s inno-
cence is tethered to their proximity to the men and utility to western war stories.
While foundational theories about Arab and Muslim identity are void of the express
treatment of gender, this Article injects its salience to the deployment of War on
Terror law and propaganda. To interrogate the masculinity of Arab and Muslim ter-
rorism, analysis must begin with “the women and the rest will follow.”*

A. THE MYTH OF GENDER-BLIND THEORY

To be clear, gender-blind theory is a patriarchal theory that privileges men, by
presumption or explication.'® This is true for matters intrinsic to the theory, or
the enterprise of crafting it. Men have dominated the very project of creating
theory within legal academe. This generally renders the very order and assump-
tions drawn from theory to be male-centric and exclusionary of women.

This is also true of Orientalism. The text, while a transformative subaltern text
about the Muslim world and its populations, does not take into account the impor-
tance of gender. The gender-blind character of the book is made by a man, ana-
lyzing the imperial assumptions of western men about subaltern men. Men are
the cultural producers and products of analysis in Orientalism, with a man (Said)
crafting the foundational theory that powerfully traverses male-dominated disci-
plines. From the critics to the subjects of critique, men are centered on and at ev-
ery stage of the intellectual project.

105. Frantz Fanon, Algeria Unveiled, in DECOLONIZATION: PERSPECTIVES FROM NOW AND THEN 42,
44 (Prasenjit Duara ed., 2003).

106. See, e.g., Israel Accuses Palestinians of Using Over 100 Women and Children as Human
Shields in Gaza, TIMES ISR. (Nov. 2, 2023, at 10:22 ET), https://www.timesofisrael.com/israel-accuses-
hamas-of-using-over-100-women-and-children-as-human-shields-in-gaza/ [https://perma.cc/TNM4-
NYXS].

107. See Montoya, supra note 7, at 214.

108. Fanon, supranote 105, at 44.

109. It extends a framing that women and men are similarly impacted by a policy, without taking into
consideration how distinct positionality renders different experiences, impact, and outcomes from that
policy.
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As a result, women were pushed to the margins of the pages. And at times,
entirely removed from them. Anthropologist Daniel Martin Varisco observes,

Orientalism is a man’s book. The author is male; the vast number of writers
and other individuals either analyzed in depth or mentioned in passing are
men. A quick count of names in the index finds that some 440 men, most cited
authors, are listed. Only 10 women are to be found. For those who value statis-
tics, a ratio of 44 to 1 would seem to lend credence to the complaint that Said
does not penetrate the gender issue.''”

As Varisco makes clear, the absence of women from the Occidental establish-
ment and Orientalist experience is a blight on the text that, analytically, limits the
theory to its masculine subjects on both sides of the binary.'"" Without women on
either side of the dialectic, Orientalism “portrays an establishment in which there
are virtually no women.”"'? This is, perhaps, a response to the Oriental project of
demonizing Muslim men as violent and warmongering objects. But the result is
the absence of women from its texts, and even more, from positions of intellectual
power with access to critique the texts.

But theory is never perfect or complete, no matter how transformative.
Orientalism, and the Islamophobia (theory) it spawned, opened the door for gen-
dered expansion of these frameworks. Adapted theories of Orientalism and
Islamophobia were crafted to not only give flesh, bone, and voice to women and
girls, but also renewed vision to the gender-blind limits of these formative theo-
ries. The project of injecting missing perspectives into scholarship, the very mis-
sion of this Article, begins with empowering marginalized beings with the
agency to be part of the intellectual discourse. Introducing feminine perspec-
tives, as both theorists and subjects of that theory, is essential to bring complex-
ity to the gendered discourse of Orientalism, Islamophobia, and the grand War
on Terror narrative they seek to subvert.

B. FEMINIZING ORIENTALISM

Reading Orientalism from a feminist lens brings to light the erasure of women
on both sides of the dialectic. First, the role of women as producers of Orientalist
discourses and materials; and second, the production of Arab and Muslim women
as objects of these currents. Two scholars who offer vital analyses of both ends of
Orientalist production, respectively, are Reina Lewis and Fatema Mernissi. Their
work not only fills key voids left by Said, but ushers in critical analyses about
Arab and Muslim women that render their analyses indispensable.

Let us commence with Lewis, who challenged Said’s construction of the exclu-
sively male Orientalist producer in her 1996 book, Gendering Orientalism: Race,
Femininity, and Representation.''> While the book examines both sides of

110. VARISCO, supra note 50, at 155.

111. As Reina Lewis observed, “Orientalism is a homogenous discourse enunciated by a colonial
subject that is unified, intentional, and irredeemably male.” LEWIS, supra note 61, at 17.

112. VARISCO, supra note 50, at 156.

113. LEWIS, supra note 61, at 17-18.
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Orientalist production, its most compelling analysis reveals how Occidental (or
European) women, “offer[ed] a feminized vision of the Orient” that transposed
“Western concepts of femininity and domesticity.”''* These depictions were
driven by western women imposing dominant western feminine sensibilities,
norms, and ideas on their Oriental counterparts, largely on account of holding
western women to be civilized and superior. Thus, like male Orientalists, western
women also produce the Orient and its subjects.

In Gendering Orientalism, Lewis writes back at Said, emphatically, to declare
that imperial women were also formidable “‘cultural agents” shaping the Orientalist
project.'”® This is vital analysis and foreshadowing, exposing the role of “imperial
women” later during the War on Terror, who wielded feminist values to beat the
drums for war in Afghanistan, Iraq, and beyond.''® For example, First Lady Laura
Bush, in the words of Lewis, was a “cultural agent” in the War on Afghanistan and
the broader War on Terror, claiming that the “brutal oppression of women is a cen-
tral goal of the terrorists,” and crafting propaganda to “liberate” Muslim women
from their men.'"”

Furthermore, while Said focused primarily on the production of literature,
Lewis centers visual art to project the salient role of “feminist Orientalism.”™'®
Both mediums conspire with law to affirm and expand the dominant narrative of
Arab and Muslim otherness. Further, art brings another rich medium of analysis,
which highlights the distinct and vital role that female Orientalists played in
advancing its imperial discourse. She concludes,

[R]evelation of the range and amount of women’s visual Orientalism chal-
lenges the tendency to see Orientalist art as an exclusively male field. In fol-
lowing this trail it has been made abundantly clear to me just how much
critical readings of women’s work did indeed attach imperial and Orientalist
concerns, enthusiasms, or fears, to any painting [or production of representa-
tion] that could remotely be linked with the subject of the Orient.'"’

These works were Orientalist representations of women by women, which gen-
ders Orientalist production of art as well as literature. Lewis’s work is a vital

114. Id. at 127.

115. Id. at 2.

116. First Lady Laura Bush was the face of the feminist front of the War on Terror. See, e.g., Text:
Laura Bush on Taliban Oppression of Women, WASH. POST (Nov. 17, 2001) [hereinafter Laura Bush],
https://www.washingtonpost.com/wp-srv/nation/specials/attacked/transcripts/laurabushtext 111701.
html [https://perma.cc/US4B-7BM4] [hereinafter Laura Bush].

117. Id.; see also LEWIS, supra note 61, at 2 (describing the role of white European women within the
context of analyzing the influence of culture on imperial relations formation).

118. The author introduces this term, and defines it as the promotion of gender equity, independence,
and western feminist values by way of endorsing Orientalist tropes. The work of painter Henriette
Browne, which Lewis refers to incessantly, provides a vivid example. Browne’s art fixated on the
harems, and painted Arab women to be mysterious, exotic, and without clear and distinguishable
individualism. See Henriette Browne, A Visit: A Harem Interior, SOTHEBY’S (Apr. 7, 2020, at 09:00
EDT), https://www.sothebys.com/en/buy/auction/2020/the-orientalist-sale/henriette-browne-a-visit-a-
harem-interior [https://perma.cc/4U4A-TKO9]J].

119. LEWIS, supra note 61, at 6.
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methodological expansion of Said’s masculine gaze that enriches the analysis
along lines of gender, race, and their intersection.'*°

While Lewis focuses on female Orientalist producers, Moroccan sociologist
Fatema Mernissi interrogates the subjects of Orientalist production. Mernissi, a
contemporary of Said’s, wrote and published in French. This linguistic distinction
armed Mernissi with greater familiarity into Arab and Muslim societies colonized
by France, most notably her native Morocco and the broader Maghreb."*' While
English provided Said with intimate reach into Arab and Muslim societies colon-
ized by Britain (and the United States), Mernissi offers an intrepid reach into
francophone subjects, territory, and texts.

Her reach bears heavily on the gendered dimensions of her analysis of “Oriental”
women and girls. As modern France and its policies toward Muslim women illustrate,
most notably 2004’s “hijab ban” and its recent expansion,'” French treatment of
Arab and Muslim women remains comparatively more scornful and sexual than
British Orientalism.'> The French ban is categorical in prohibiting Muslim females
from covering in the public sphere, castigating the religious expression as undesirable
while casting out Muslim women donning the hijab from vital spheres of French civic
and social life.'* This not only intensified the objectification but also magnified the
forms of violence inflicted upon women. The French colonial project in Algeria, and
its architecture of violence against women and girls, is a sobering exhibition.'*
[llustrating that western imperialism, whether French, British, or American, while
hardly monolithic, roots new War on Terror tales about rescue that are old Trojan
Horses for land and resource grabs.'*

120. Id. at 3 (“T will argue, first, that women did produce imperialist images and, second, that an
analysis of the production and reception of representations by women will develop an understanding of
the interdependence of ideologies of race and gender in the colonial discourse of the period.”).

121. The region of northwest Africa that encompasses Morocco, Mauritania, Algeria, Tunisia, and
Libya. Maghreb, U.N. DEP’T FOR GEN. ASSEMBLY & CONF. MGMT., https://unterm.un.org/unterm?2/en/
view/UNHQ/SAACI128C57135C3585256AAF00636481 [https://perma.cc/X4LT-YCVK] (last visited
Dec. 19, 2025).

122. Jessica Hopkins, Hijab Bans in Sports ‘Need to Go’ As They ‘Deny a Space for Women’, Say
Human Rights Advocates, N.Y. TIMES: ATHLETIC (Oct. 7, 2025), https://www.nytimes.com/athletic/
6696650/2025/10/07/hijab-ban-sports-france-amnesty/.

123. For an analysis of the French Headscarf Ban, see Khaled A. Beydoun, Laicité, Liberalism, and
the Headscarf, 10 J. IsLaMIC L. & CULTURE 188, 188 (2008); see also JOHN R. BOWEN, WHY THE
FRENCH DON’T LIKE HEADSCARVES: ISLAM, THE STATE, AND PUBLIC SPACE 73-81 (2007) (discussing
French treatment of Arab and Muslim women through experiences of French Muslim women); Tariro
Mzezewa, France Is Facing Backlash for Its Olympic Hijab Ban, THE CUT (July 17, 2024), https://www.
thecut.com/article/france-olympics-hijab-ban-paris.html [https://perma.cc/LZS6-BT35].

124. See BOWEN, supra note 123, at 76.

125. Amir Diwakar, The Role of Women in the Algerian Independence Movement, TRT WORLD (July
5, 2020), https://www.trtworld.com/article/12875200 [https://perma.cc/2D26-X9EA] (“During the 132-
year long occupation of Algeria, French colonialists weaponised Algerian women’s bodies as part of a
political battlefield between French and Algerian men. The rape of Algerian women by French soldiers
was used to demoralise Algerian men, whom they considered to be sources of ‘honour’.”).

126. See, e.g., Said, supra note 94 (“At least since World War II, American strategic interests in the
Middle East have been, first, to ensure supplies of oil ... .”).
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Mernissi makes these critical observations in Scheherazade Goes West:
Different Cultures, Different Harems.'*” A counter-story tour de force, Mernissi
demystifies how Arab and Muslim women and girls are envisaged by imperial men.
Like Said, Mernissi is both author and subject, injecting agency and empathy into
her gendered expansion of Orientalist theory. An expansion which centers Arab
and Muslim women not only as the objects of masculine Occidental production,
but also dynamic subaltern figures that challenge the dominant narrative of sub-
missive, meek, and weak Arab and Muslim women in Orientalist texts.

Again, imperial Orientalism, embodied materially through European colonial-
ism, was indelibly gendered in theory and praxis. In fact, it seized upon women
as a channel to demonize then defeat the men, then take the land. Mernissi herself
echoes this very point, trenchantly stating how “[t]he so-called modesty of Arab
women is in fact a war tactic.”'*® A potent tenet of Orientalist propaganda that
converted Arab and Muslim women as political expedients, not real individuals,
to justify war and entrench the “mindset” that masculine Arab and Muslim terror
is necessary.'”

Media scholar Deepa Kumar echoes this very story with regard to the War on
Terror narrative. She writes how “Orientalism had strong gendered dimensions,
and the [War on Terror] era also saw the development of colonial feminism, that
is, feminism being weaponized to serve empire.”"** Indeed, feminine Orientalism
is an imperial war story that produces the Arab and Muslim woman as a victim in
need of saving, from the throngs of Arab and Muslim men and the throes of ‘wars
they provoked.’"?*! This gendered narrative extends to envision Arab and Muslim
women as redeemable beings, while the men cannot be salvaged and must be
punished collectively, and harshly.

Thus, the violent Muslim men trope moves western women to stand up in
defense of Arab and Muslim women. Then, to lobby their (western) men to wage
war against the hyper masculine Arab and Muslim sexists, oppressors, and terrorists.
Figure 2, below, provides a graphic illustration of the role western women play in
abetting the War on Terror, rebranding it as a “war for women.***

127. FATEMA MERNISSI, SCHEHERAZADE GOES WEST: DIFFERENT CULTURES, DIFFERENT HAREMS
(2001).

128. Id.at 11.

129. Delgado, supra note 18, at 2413. “[I]t is the prevailing mindset by means of which members of
the dominant group justify the world as it is, that is, with whites on top and browns and blacks at the
bottom.” Id.

130. THE NEW CRUSADES, supra note 7, at 9 (quoting DEEPA KUMAR, ISLAMOPHOBIA AND THE
PoLITICS OF EMPIRE: 20 YEARS AFTER 9/11, at 20 (2021)).

131. See, e.g., Elliot Abrams, Why Did Hamas Provoke a War? COUNCIL ON FOREIGN REL. (July 9,
2014, at 09:06 EDT), https://www.cfr.org/blog/why-did-hamas-provoke-war [https://perma.cc/DNLS-
2NPG].

132. Laura Bush, supra note 116.
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Figure 2: Gendered Orientalist Dialectic.
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This is a vital theoretical observation that drives the female front of the War on
Terror. Feminist “liberalism in service of empire” followed the very marching
orders of the antifeminist scorn of Arab and Muslim women that drove colonial
plunder. Further, the gendered retheorizing of Orientalism by Lewis and Mernissi
is invaluable for legal analysis, praxis, and counter-storytelling. Moreover, their
work inspires feminist expansion of Islamophobia theory in the now, as Wars on
Terror and its offshoot war in Gaza reify the dominant narratives of masculine
Arab and Muslim guilt and feminine innocence as pointedly political expedients
that reduce their targets, regardless of gender, into objects bereft of the agency or
individuality to tell their own stories.

C. A GENDERED ISLAMOPHOBIA THEORY

To claim that Islamophobia constructs Arab and Muslim women as putative
terrorists is myopic. That profile, with exception, is ascribed to men and boys.'*?
However, to hold that Islamophobia perceives Arab and Muslim women through
the lens of terror victimhood and violence is more precise, given the relational di-
alectic that binds the “subordination” of women to the terror of men.'**

While Arab and Muslim men are envisioned to be the culprits of terrorism, gen-
dered Islamophobia renders the women and girls as implicated second or third
parties to the enterprise. And overwhelmingly, the most proximate victims liv-
ing within the same spaces as the Arab and Muslim male terrorists. Nura Sedige
and Khaled A. Beydoun crafted the first theory of gendered Islamophobia within
legal literature, unveiling: [TThe relational dialectic that fluidly produces and
reproduces how societal and state actors: (1) Position Muslim masculinity as
oppositional and antagonistic to Muslim womanhood; (2) Ascribe unique politi-
cal meaning to Muslim male and female bodies, and normative value to identity
markers associated with their respective gender expression; and (3) Enforce law
distinctly across gender lines, particularly within the areas of religious exercise,

133. Beydoun & Sediqe, supra note 45, at 471-72.
134. Id. at 473.
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counterterror policing, and immigration—Ilegal realms where Islamophobia is
pervasive and pronounced.'®

For purposes of this Article, gendered Islamophobia is powerfully generative
of the masculine terror indictment that justifies collective violence against Arab
and Muslim men and boys. This theory continues that women and girls are their
immediate victims."*°

Therefore, Arab and Muslim women are constructed in relation to their men,
and vice versa.'”” This dialectic of “villain and victim, victim and villain” is a
gendered one, which produces Arab and Muslim men of terror and women emi-
nently endangered by it."** Consequently, gendered Islamophobia theory unveils
a double objectification of Arab and Muslim women that animates law and its at-
tendant metanarrative of messages, language, and logic. First, that the women are
the immediate targets of masculine terror, looming at home or other intimate con-
texts, to either support or otherwise be subjected to by way of violence.'* And
second, that the women are objects of “saving” by the western hero or heroine
moved to action by political incentive.'*

For the Orientalist agent and Islamophobic provocateur, the women are always
the victims of their brothers and husbands, fathers and sons. While women endure
myriad forms of gendered violence at the hands of American soldiers and Israeli
airstrikes, these crimes against women and girls—Ilike all crimes wrought on
them—are held to be the fault of their men.'*' They are dubbed collateral damage
or human shields, put in danger by their husbands and fathers, brothers and
uncles.'** All of whom are classed as terrorists and indicted as such by War on
Terror law and propaganda.

If not for the terror of the men, the gendered Islamophobic proverb tells it, the
women victims would not have been harmed.'** This dominant narration of war
is powerfully Islamophobic, cleansing the warmonger of any culpability and plac-
ing it wholly on the shoulders of Arab and Muslim men. A cornerstone of the
War on Terror narrative that, by design, feeds its grand image of punishing and
persecuting the men without regard to the rule of law and its central tenets.

135. Id. at 471.

136. See id. at 472-73.

137. Id.

138. Id at 469.

139. Id at 473-75.

140. See LiLA ABU-LUGHOD, DO MUSLIM WOMEN NEED SAVING? 25 (2015)

141. Palestinian women and girls endure

wrenching accounts of trauma and coping in response to political violence ... house raids and
demolition (seeing your house blown up when you’ve hidden your sons in the well at the center of the
house), terror and sexual harassment (soldiers molesting your daughters), gender-related violence
(surveillance of martyrs’ wives, births at checkpoints, unemployed and frustrated husbands at home) and
continuous fear and insecurity.

1d. at 159-60.

142. E.g., Israel Accuses Palestinians of Using Over 100 Women and Children as Human Shields in
Gaza, supra note 106.

143. Beydoun & Sediqe, supra note 45, at 487.
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III. TERROR TALES

“After all, in the final analysis, man is a cause.”
—Ghassan Kanafani'**

The “maleness of terrorism” pervades how the American War on Terror and its
various offshoots caricature Arab and Muslim men.'*> Whether in Gaza or Giza,
outside the gates of the Palace of Versailles in Paris or a Vermont front yard where
three Palestinian male college students were shot at because of how they looked.'*®
In its final analysis, the War on Terror sees Arab and Muslim men—wherever they
are—through the “cause” of terrorism.'” “Through repetition,” the conflation of ter-
rorism with Arab and Muslim men, becomes “natural and true.”'*

This gendered construction of masculine terror is rooted in Orientalist and
Islamophobic narratives, and principally, the laws and legal stories that animate
them. Beyond its regulatory and technical effects, law is an engine for narrative, and
a “productive as well as coercive” source for disseminating powerful narratives to
global audiences.'* This is especially true for War on Terror law, which also serves
as a semiotic system of propaganda that stirs hysteria, fearmongering and alarm
through state action and its extralegal conspirators.'”® Within this context, Arab and
Muslim men are “immersed” within a discursive landscape where their mere exis-
tence is read through the prism of terrorism, an already “formidable” circumstance
that casts doubt on the counter-story.'*" If they are fortunate enough to even tell it.

A. DOMINANT NARRATIVE

This Section examines the role of law in producing the masculine terror indict-
ment assigned to Arab and Muslim men—a cornerstone of the War on Terror narra-
tive. It begins with a survey of foundational War on Terror policy and principles,
followed by a theoretical analysis of how these laws and principles are wielded as
propaganda disseminated to captive publics.

1. Policy

Virtually every War on Terror policy tethers terrorism to masculine Arab and
Muslim identity. While the laws themselves may be facially neutral, the intent
driving their framing and subsequent enforcement is pointedly gendered. Even

144. GHASSAN KANAFANI, PALESTINE’S CHILDREN: RETURNING TO HAIFA & OTHER STORIES 181
(Barbara Harlow & Karen E. Riley trans., Lynne Rienner Publishers 1st ed. 2000).

145. See Regina Noonan, Gendered Terrorism: The Link Between Sex and Organized Violence, 35
INT’L CTR. Q. 20, 20 (2017).

146. Gloria Oladipo, Palestinian Students Shot in Vermont Speak Out: ‘I Know That It Is a Hate
Crime,” THE GUARDIAN (Jan. 18, 2024, at 13:17 EST), https://www.theguardian.com/us-news/2024/jan/
18/interview-palestinian-students-shot-vermont-hate-crime [https://perma.cc/E9ER-A6HP].

147. See Saito, supra note 76, at 12—13.

148. Richard Delgado, On Telling Stories in School: A Reply to Farber and Sherry, 46 VAND.
L. REV. 665, 666 (1993).

149. Mezey, supranote 24, at 47.

150. See id. Or, an ongoing dialectic whereby policy endorses popular stereotypes and emboldens
private violence during times of crisis. Islamophobia, supra note 100, at 119.

151. Delgado, supranote 148, at 665.
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more, the intent behind enactment of the measures is often motivated by preventa-
tive programs that profile and punish “pre-crime” behaviors wed to theories of mas-
culine “extremism” or “radicalization.”** Currents of behavior are said to be unique
to Arab and Muslim men and boys, according to accompanying language and the
disproportionate targets of these policing programs.'* Short of any action, Arab and
Muslim masculinity is read as threatening on account of merely being.

Entire counterterror policing strategies are crafted around preventing masculine ter-
rorism."** Cornerstone constitutional principles, most notably the Free Exercise
Clause and the Establishment Clause, are eschewed in pursuit of Arab and Muslim
bogeymen who have committed no crime.'”> However, it still evades legal scholarship
that War on Terror “hard policing” are fundamentally wars on men who are punished
as “pre-terrorists,” inclined toward terrorism on account of their faith and gender."*®

In this sense, the role of law in masculinizing Arab and Muslim terrorism is
driven by pre-crime, preventative logics. Islamophobic policies, such as the
Patriot Act or Countering Violent Extremism (CVE), the “Opposing Terrorism
Law” in the “Citizenship Law” in Israel, are laden with powerful messages fix-
ated on terror prevention, enabling arrest and prosecution before any action is
taken.'”” These laws are tethered to attendant propaganda campaigns that mark
Arab and Muslim men as terrorists on account of who they are, not what they
have done."”® Their very identities, and the constructed menace ascribed to Arab
and Muslim masculinity, are connected to how the physical and phenotypic con-
tours of terrorism are not only imagined, but widely understood. For example,
CVE, a War on Terror surveillance project spearheaded by President Barack

152. Akbar, supranote 99, at 841-45.

153. Id.

154. See Aziz Z. Huq, Modeling Terrorist Radicalization, 2 DUKE F.L. & Soc. CHANGE 39, 43-56
(2010) (examining the strategy and structure of counter-radicalization programs in the United States and
the United Kingdom).

155. See Samuel J. Rascoff, Establishing Official Islam? The Law and Strategy of Counter-
Radicalization, 64 STAN. L. REV. 125, 132 & nn.28-29 (2012).

156. See Sahar F. Aziz, Policing Terrorists in the Community, 5 HARV. NAT’L SEC. J. 147, 149-50
(2014) (examining counter-radicalization policing in Muslim communities).

157. The Opposing Terrorism Law permits “revocation of the [Israeli] citizenship of anyone
convicted of terrorism,” imposed on Palestinians who engage in acceptable forms of dissidence. Elia
Zuriek, Strategies of Surveillance: The Israeli Gaze, 66 JERUSALEM Q. 12, 13 (2016).

158. Another Israeli law imposes “three years’ imprisonment” for “an act of identification with a
terrorist organization, including by publishing words of praise, support or sympathy, waving a flag,
displaying or publishing a symbol, or displaying, playing or publishing a slogan or anthem.” § 24(a),
The Counter-Terrorism Law, 5776-2016, LSI 2556 897 (Isr.), https://fs.knesset.gov.il//20/law/
20 lIsr_343902.pdf, translated in GOv. OF ISR., UNOFFICIAL TRANSLATION: THE COUNTER-TERRORISM
LAw, 5776-2016, at 28 (2016), https://www.gov.il/BlobFolder/dynamiccollectorresultitem/counter-
terrorism-law-2016-english/he/legal-docs_counter_terrorism_law_2016_english.pdf. According to
Adalah (The Legal Center for Arab Minority Rights in Israel), the vague definitions of terrorism in this
law and other laws enacted in Israel have been used to suppress the freedom of expression for
Palestinians, especially after the October 7th attacks. ADALAH, POST-7 OCTOBER: A NEW WAVE OF
ANTI-PALESTINIAN ISRAELI LAWS 4 (2025), https://www.adalah.org/uploads/uploads/Discriminatory%
20Laws%20Report%2024.11.25%20Final.pdf [https://perma.cc/JX9C-ZHOF].
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Obama, seeks to predict through a “four stage process” when the men are most
dangerous and prone toward terror action."’

Beyond their four corners, these laws emit the “dominant meta-story” of male
Arab and Muslim terror plotting, and the need to prevent it before an act of terror
is committed.'® This preventative logic sanctions policing and military actions
that collectively punish men and boys on account of suspicion alone.'®" Furthermore,
these interventions achieve public purchase through ancillary propaganda campaigns
about the shadowy Muslim extremist or terror insurgent camouflaged within
society, pushing continued vigilance that if somebody “see[s] something” to
“say something.”'®

This grand narrative of masculine terrorism animates counterterror policy on
the creation and enforcement ends of lawmaking. First, masculine terrorism satu-
rates the imagination of the state when producing and enacting counterterror
measures; and second, predicates its enforcement through policing, war, and
other forms of state action that center Arab and Muslim men as their target.

The dominant narrative of masculine terrorism is then widely disseminated to
global publics by elected officials, media pundits, and other private and public
messengers.'® It is then assigned with graphic models of the Arab terrorist with
masculine archetypes including Osama Bin Laden and Saddam Hussein,'®*
Taliban members or profiles of boys’ “radicalization by ISIS,” or, per the focus

159. Akbar, supra note 99, at 841-43. CVE is a federal surveillance project whereby federal
agencies, most notably the FBI, collaborate closely with local law enforcement departments (e.g., the
Los Angeles Police Department) to penetrate deep into Muslim communities and institutions to produce
community-informants (including mosque imams and other community members) to data gather and
track prospective terrorists. CVE fixated largely on indigent, working class, and immigrant Muslim
communities in major American cities. See Khaled A. Beydoun, Between Indigence, Islamophobia, and
Erasure: Poor and Muslim in “War on Terror” America, 104 CALIF. L. REV. 1463, 1485-90 (2016)
[hereinafter Between Indigence].

160. See Delgado, supra note 18, at 2411-14.

161. Between Indigence, supra note 159, at 1480 n.113.

162. A campaign by the Department of Homeland Security, which drove the post-9/11 policing and
profiling of Muslims. See About the Campaign, DHS, https://www.dhs.gov/see-something-say-
something/about-campaign [https://perma.cc/NPSG-9HRJ] (last visited Jan. 24, 2026).

163. See infra Figure 3. For example, the narrative that Muslim American men are “becoming
radicalized” and “joining ISIS” was a trope exploited by politicians and news pundits from 2014 to
2017. See, e.g., Richard Engel, Ben Plesser, Tracy Connor & Jon Schuppe, The Americans: 15 Who Left
the United States to Join ISIS, NBC NEwS (May 15, 2016, at 12:13 EDT), https://www.nbcnews.com/
storyline/isis-uncovered/americans-15-who-left-united-states-join-isis-n573611 [https://perma.cc/
8AMD-M89T].

164. The case of Saddam Hussein, the former dictator of Iraq, is especially curious given his strident
secularism combined with the fabrication that he was developing weapons of mass destruction. See
SARAH KENDZIOR, THEY KNEW: HOW A CULTURE OF CONSPIRACY KEEPS AMERICA COMPLACENT 146
(2022) (“[T]he Bush administration was lying about weapons of mass destruction in Iraq....”); P.J.
Tobia, Why Did Assad, Saddam and Mubarak Protect Christians, PBS NEWS (Oct. 14, 2011, at 15:25
EDT), https://www.pbs.org/newshour/world/mid-easts-christians-intro [https://perma.cc/9CXL-75NV]
(“Under Saddam Hussein, Iraq was ruled by the Baath party, a secular government.”)

165. See Noonan, supra note 145, at 20-23 (discussing the Taliban). Noemi Varga, How ISIS

Radicalized My Son, THE ATLANTIC (Nov. 5, 2019), https://www.theatlantic.com/video/index/601279/
isis-radicalization-son/ [https://perma.cc/N3CE-ASSU].
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of this Article, the faceless male terrorist in Gaza unmasked of their true
identities.'®®

As a result of these official endorsements, the legal production of masculine
terrorism becomes a truth accepted by vast publics. This legal narrative commu-
nicates a pervasive warning of the hyperviolent, toxically masculine Arab and
Muslim men and boys, who are always one step away from terror action.'®’
Complex and heterogenous reduced into an indistinguishable, menacing mass,
which incite calls to “kill them or capture them,” but never to save them.'®®

2. Propaganda

Scholars within and beyond the law have theorized about the law’s capacity to
drive narratives and shape public will. In particular, “scholars have examined the
law’s potency to form views and behaviors among the polity during moments of cri-
sis,” most notably currying favor for traditional wars (e.g., Afghanistan and Iraq),
and opaque crusades without bounds or limit (e.g., the War on Drugs and the War
on Terror).'® Again, law not only ordains rules and sets forth punishment, but also
molds public opinion. It is powerfully generative of prevailing ideas and perspec-
tives on high-stakes matters, and how audiences see the world—particularly
American counterterror law, which has transnational reach, resonance, and over the
last quarter-century, the realpolitik effect of arming global governments with the
War on Terror law and language to crack down on local Muslim populations.'”

This effect of law is rooted in its deployment as propaganda. This framework
clarifies how War on Terror laws function not only as regulation but also as prop-
aganda, scripting Arab and Muslim men into roles of perpetual suspect. Law
scholar Naomi Mezey articulates the discursive power of law, building on the the-
sis that “law shapes . . . culture in its myriad manifestations.”’' Mezey writes,

[L]aw’s power is discursive and productive as well as coercive. Law participates
in the production of meanings within the shared semiotic system of a culture, but
it is also a product of that culture and the practices that reproduce it... . As Alan
Hunt explains, ... “[L]aw is implicated in social practices, as an always poten-
tially present dimension of social relations, while at the same time . . . is itself the
product of the play and struggle of social relations.””

166. See JACK G. SHAHEEN, THE TV ARAB 16-17 (1984).

167. See Delgado, supra note 18, at 2413; Yousef Al Helou, Meena Masood & Leah De Haan,
Palestinian Men Are Not ‘Terrorists in the Making,” AL JAZEERA (Jan. 1, 2024), https://www.aljazeera.
com/opinions/2024/1/1/palestinian-men-are-not-terrorists-in-the [https://perma.cc/7NFJ-DT5A]

168. FLYNN, supranote 103, at 117.

169. Khaled A. Beydoun, On Sacred Land, 105 MINN. L. REv. 1803, 1838 (2021).

170. See THE NEW CRUSADES, supra note 7, at 16.

171. Mezey, supra note 24, at 46; see also Asa Wettergren & Stina Bergman Blix, Comparing Culturally
Embedded Frames of Judicial Dispassion, in RESEARCH HANDBOOK ON LAW AND EMOTION 147, 149 (Susan
A. Bandes et al. eds., 2021) (reviewing “the relationship between rationality and emotion and its implications
for the legal system”); TUFYAL CHOUDHURY & HELEN FENWICK, EQUAL. & HUM. RTs. COMM'N, RPT. No.
72, THE IMPACT OF COUNTER-TERRORISM MEASURES ON MUSLIM COMMUNITIES 2 (2011) (exploring how
counter-terrorism law negatively impacts Muslim communities globally).

172. Mezey, supra note 24, at 47 (quoting ALAN HUNT, EXPLORATIONS IN LAW AND SOCIETY:
TOWARD A CONSTITUTIVE THEORY OF LAW 3 (1993)).



https://www.aljazeera.com/opinions/2024/1/1/palestinian-men-are-not-terrorists-in-the
https://www.aljazeera.com/opinions/2024/1/1/palestinian-men-are-not-terrorists-in-the
https://perma.cc/7NFJ-DT5A

1044 THE GEORGETOWN LAW JOURNAL [Vol. 114:1017

Law, thus, can be understood as a discursive engine.'” Or, as Mezey puts it, a
“semiotic system” of signs, symbols, and messages.'” This is why Critical Race
Theorists, most notably Delgado, highlight the influence of legal “metastories,”
and the role of counter-storytelling in undoing dominant legal narratives.'”
Before interrogating the retrenching power of counter-stories below, a theoreti-
cal analysis of the War on Terror narrative as a semiotic system of propaganda
is in order.

War on Terror policy forms a semiotic bundle of laws that endorse the domi-
nant view that Arab and Muslim men are presumptive terrorists. This “semiotic
system” can be broken down accordingly: (1) the message—laws endorse and
disseminate the message that men and boys in Gaza are putative terrorists; (2) the
messengers—elected officials, presidents, prime ministers, media pundits, and
state and private actors push the message through state action, public pronounce-
ments, and narrative pushing; (3) the conduits—state governments, transnational
legal bodies, traditional and digital media outlets, and political campaigning pro-
vide the channels and platforms for the messengers to disseminate the message;
and (4) the audience—government personnel, elected officials, state leaders,
heads of transnational legal and humanitarian bodies, and global publics.

Figure 3, below, provides a graphic illustration of this semiotic system:

Figure 3: American/Israeli War on Terror Policy as Dominant Legal
Discourse.

DOMINANTWAR ON
TERROR MESSAGE

Muslim/Arab identity =

violent, Palestinian men
yresumptive terrorists

personnel, stakeholders, the American elected officials,
world community at large global leaders, pundits

The War on Terror’s productive power in relation to Gaza, and wherever the
War on Terror narrative is deployed, operates within this semiotic system. A sys-
tem where actors that wield power among the messengers (2) and the conduits (3)

173. An engine, versus a system, since the law’s dissemination of ideas is more forceful, dynamic
and central to powering forward a specific project.

174. See Mezey, supra note 24, at 43, 47.

175. See Delgado, supra note 18, at 2411-13.
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can disseminate their message (1) more effectively to global audiences (4). This
determines how the war and its myriad actors are perceived among global audien-
ces. Further, this system is discursively “coercive” in shaping particular views
through political pressure, societal stigma, media reportage, and additional actions
based on pointedly gendered legal presumptions.'”®

“Majoritarians tell stories . . . but with the conviction that they are not stories at
all, but the truth.”"”” Those pushing the War on Terror, from its inception to its
recent chapters, also cast it as the truth. Not a subjective account of the world, but
an objective and neutral portrayal of fact peddled by men holding the power of
law and propaganda to not only see it as such but seek to make it as such.

B. GENDERED PRESUMPTIONS

The dominant War on Terror narrative which pushes the masculine terror
indictment is undergirded by a series of gendered presumptions. These presump-
tions, outlined below, serve the conjoined aims of mobilizing masses to support
the indiscriminate punishment and persecution of Arab and Muslim men, and in
turn, justify the policies that enforce those ends.

1. Masculine Rule, Female Exception

Muslim men are the embodiments of the imagined terrorist. The “soldiers of
jihad,” Islamophobic policy portends, who advance terror plots while their female
counterparts support them, tend to the home, and remain confined within the private
sphere.'” Gendered Islamophobia colors Muslim men in this image, jointly and
severally.'”

Further, the masculine production of terrorism is a dehumanizing one, flatten-
ing Arab and Muslim men into an anonymous monolith. Their individuality is
stripped of them by law, which make them faceless and nameless to the broader
public.'® Masses comprised of indistinguishable parts, collectively committed to
jihad, and thus, undeserving of sympathy, compassion, or the rule of law.'®' The
penchant for terror violence is an essence assigned at birth, War on Terror policy
holds, inviting masculine terror indictment.'®?

As a result, there are few, if any, individuals when the terrorists are Arabs or
Muslims, unlike the white “lone wolves” who are cast as individuals.'®® “Lone

176. See generally Ekow N. Yankah, The Force of Law: The Role of Coercion in Legal Norms, 42 U.
RicH. L. REV. 1195 (2008) (discussing the coercive nature and role of the law in shaping shared beliefs).

177. Delgado, supra note 148, at 670.

178. For an analysis of extremism guided by masculine Islamophobia, see generally ELIZABETH
PEARSON, TONY BLAIR INST. FOR GLOB. CHANGE, WHY MEN FIGHT AND WOMEN DON’T: MASCULINITY
AND EXTREMIST VIOLENCE (2018).

179. Beydoun & Sediqe, supra note 45, at 471.

180. See Al Helou et al., supra note 167.

181. See id.

182. Seeid.

183. See generally Khaled A. Beydoun, Lone Wolf Terrorism: Types, Stripes, and Double Standards,
112 Nw. U. L. REV. 1213 (2018) [hereinafter Lone Wolf Terrorism] (examining the legal presumption of
lone wolf terrorism assigned on account of race).
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jihadists” are viewed as aberrations, while the overwhelming lot of Arab and Muslim
terrorists are seen as part of a broader movement; a network whereby the wrongs com-
mitted by the individual indict the entire mass."™ The dominant message of masculine
Arab or Muslim terrorism is built upon this baseline of collectivity—there are never
nominal actors, just networks. This erases the individuality of Arab and Muslim men,
whether innocent or guilty, enabling en masse indictment because propaganda seldom
reveals the faces, names, or genuine identities of the persons.

This certainly does not mean that Arab and Muslim women are not vulnerable to
suspicion of terrorism. But this is more exception than rule, given the weight of the
trope that characterizes the Muslim woman as too powerless, too dependent on her
male principals to participate in terrorism.'® Scholars themselves have even counted
Arab and Muslim women terrorists as outliers and “aberrations,” which affirms the
legal mandate to profile then police terrorism along masculine lines.'®®

These feminine outliers, however, do not alter the gendered production or
enforcement of War on Terror policy. Certainly, there are cases who overcome the
feminine presumption of victimhood to be prosecuted as terrorists, such as Tashfeen
Malek of the San Bernardino, California terror attack in 2015."®” Malek was initially
perceived to be pressured by her husband, Syed Farook.'® Counterterror prosecu-
tions involving Muslim women dogmatically adhere to this assumption: the courts
overwhelmingly view the female defendants as presumptive victims of their fathers
or husbands (forced to act), instead of primary culprits or co-conspirators.'®

But the presumption of victimhood extended to Arab and Muslim women
requires interrogation of the individual. Then, it invites investigation to determine
if the female culprit was “coerced” or “groomed” by a Muslim man. It requires
investigation, deliberation and sometimes trial.'” Whereby terror guilt is immedi-
ately assigned to the men, legal actors will meticulously interrogate if the woman
was a “victim” first. This was illustrated vividly in the prosecution of Noor Salman—
the wife of Omar Mateen, the culprit of the terror attack on the Pulse Nightclub
in Orlando, Florida in 2016."”' Affirming the theory, the prosecution failed to
persuade the jury that Salman was a conspirator in terrorism, with the defense capi-
talizing on the “gendered Islamophobic dynamics of Muslim male domination

184. See MARK S. HAMM & RAMON SPAAD, THE AGE OF LONE WOLF TERRORISM 41-42 (Jock
Young & David Brotherton eds., 2017); Lone Wolf Terrorism, supra note 183, at 1220.

185. See Beydoun & Sedige, supra note 45, at 480; Simon Cottee & Mia Bloom, The Myth of the ISIS
Female Suicide Bomber, THE ATLANTIC (Sep. 8, 2017), https://www.theatlantic.com/international/
archive/2017/09/isis-female-suicide-bomber/539172/.

186. Noonan, supra note 145, at 20.

187. Michael S. Schmidt & Richard Pérez-Pefia, FBI Treating San Bernardino Attack as Terrorism Case,
N.Y. TimMES (Dec. 4, 2015), https://www.nytimes.com/2015/12/05/us/tashfeen-malik-islamic-state.html.

188. Seeid.

189. The case of Noor Salman, the wife of “Orlando gunman” Omar Mateen, illustrates this dynamic. See
United States v. Salman, No. 17-cr-18-Orl-40, 2017 WL 6041967, at * 1 (M.D. Fla. Dec. 6, 2017).

190. See Beydoun & Sediqe, supra note 45, at 480, 513—14.

191. Id. at 512-16. Although Salman “was instantly presumed guilty,” this was based not on her
agency but rather on the presumption that she would help her husband because he was the “violent
Muslim husband imposing his will on his subordinate wife.” Id. at 513.
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and Muslim female subjugation” to secure her innocence.'”” The defense
painted her as a battered wife, a victim of her violent husband, capitalizing on
the feminine Islamophobic tropes of dependence and weakness to deliver a
positive ruling.'*?

On the other hand, President Obama branded her husband a terrorist only minutes af-
ter the attack, before a formal investigation was even launched.'”* This case, and many
more decided summarily by American presidents and global leaders, highlights the cen-
tral thread of the War on Terror narrative: that terrorism is masculine. The narrative
indicts Arab and Muslim suspects without process or trial. Nuanced profiles of Arab
and Muslim men are negated by this dominant narrative, and thus, legal scholarship
remains bereft of them.'” As an emanation of legal praxis and pedagogy, legal scholar-
ship has an affirming effect on issues and individuals highlighted on its pages. And con-
versely, a stigmatizing effect on matters and people voided from them.

Terror prosecution of Arab and Muslim women is often prefaced with a pre-
sumption of victimhood. Victimhood at the hands of the principal villains: their
husbands, fathers, brothers and men in their life. This provides a built-in defense
rooted in the Islamophobic tropes that render these women “oppressed, power-
less, and submissive,” which enable colonial or warmongering outsiders to shift
blame onto their men and justify violent incursion onto their land."®

2. Terrorists Are Never Victims

Terrorists are never victims. This gendered indictment, innate with the very
logic of counterterror policy, renders Arab and Muslim men as justifiable targets
of collective punishment. As unveiled in Section II.B, Arab and Muslim women
are often viewed as the first-order targets of masculine violence. Thus, creating
an Islamophobic imperative to “save them,” which flows from the feminine pre-
sumption of victimhood."”’” These presumptions are denied to Arab and Muslim
men and boys, and replaced by indictments of guilt.

Let us examine how this presumption is animated through the war in Gaza.
First, gendered assignment of victimhood is what drives prime ministers, presi-
dents, and politicians to explicitly condemn the killing of women and remain
silent on the massacre of men.'”® That silence is, by omission, tacit endorsement
of their collective punishment.

192. Id. at 515.

193. Id. at 515-16.

194. Maya Rhodan, President Obama: Orlando Shootings Were Act of ‘Terror’ and ‘Hate,” TIME
(June 12, 2016, at 14:29 EDT), https://time.com/4365421/orlando-shooting-barack-obama-terror-hate/
[https://perma.cc/ACW?2-27FG].

195. See Montoya, supra note 7, at 214 (“Narrative laces through all aspects of legal education, legal
practice and legal culture. In these various ways the use of narrative is not new to the legal academy.”).

196. Beydoun & Sediqe, supra note 45, at 480.

197. See generally ABU-LUGHOD, supra note 140.

198. See supranotes 1-2 and accompanying text.
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Second, this gendered assignment of guilt is what enables Israel to round up civil-
ian men and boys without legal basis.'” To systematically “den[y] them civilian sta-
tus” and indict them blanketly as terrorists.*® This charge strips them of every
conceivable civil and human right, and subsequently, makes their killing justifiable.
Being “marked as a terrorist has correlated with the loss of one’s formal citizen-
ship,” but transnationally, devaluation of one’s humanity and the legal protections
that emanate from it.*"!

Third, this masculine presumption of terrorism spawns the dialectic of gen-
dered Islamophobia, whereby Palestinian women are presumed to be collateral
victims of a war waged by Palestinian men.**> The former are killed, in massive
numbers in Gaza, on account of the crimes of their fathers and sons, husbands
and uncles.”® This gendered justification views the group in purely masculine
terms, guilty of anything and everything inflicted upon the children and women,
journalists and foreign aid workers in Gaza.”™*

Fourth, the masculine presumption renders all men and boys as de facto terro-
rists in Gaza. This gives carte blanche to the Israeli military to arrest and punish
with few, if any, legal constraints.

Fifth, through the elevated specter of renewed Palestinian terrorism, global
audiences perceive all Arab and Muslim men through this prism of terrorism,
reshaping the masculine contours of Islamophobic threat in its image.

Sixth, the very term “Palestinian” becomes conflated with terrorism. A
new kind of acceptable slur, illustrated lucidly during the presidential debate
between Donald Trump and Joe Biden on June 28, 2024. During the debate,
Trump said Biden had “become like a Palestinian,” for not letting Israel “finish the
job” against Hamas.*”> Trump continued, “But they don’t like him because he’s a
very bad Palestinian. He’s a weak one,” implying Biden has fallen short of the
masculine essence of Palestinian violence.?°® Established War on Terror ster-
eotypes that paint men as violent, irrational and warmongering have been

199. See supra note 14-22 and accompanying text.

200. Al Helou et al., supra note 167.

201. See Leti Volpp, Impossible Subjects: Illegal Aliens and Alien Citizens, 103 MICH. L. REV. 1595,
1627 (2005).

202. See Israel Accuses Palestinians of Using Over 100 Women and Children as Human Shields in
Gaza, supra note 106.

203. Seeid.

204. See, e.g., Ben Sales, US Jewish Groups Divided on Whom to Blame for Killing of Aid Workers
in Gaza, TIMES ISR. (Apr. 3, 2024, at 16:54 ET), https://www.timesofisrael.com/us-jewish-groups-
divided-on-whom-to-blame-for-killing-of-aid-workers-in-gaza/ [https://perma.cc/R86Z-FESUS].

205. JTA, Jacob Magid & Agencies, Trump Calls Biden ‘a Bad Palestinian’ As President’s Halting
Debate Showing Rattles Dems, TIMES ISR. (June 28, 2024, at 08:31 ET), https://www.timesofisrael.com/
trump-calls-biden-a-bad-palestinian-as-presidents-halting-debate-showing-draws-scrutiny/ [https://
perma.cc/6H24-XHUR].

206. Id.
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repurposed, and perhaps even expanded, today by politicians to discredit their
opponents.*’

Wartime narratives are as violent as any weapon. Particularly violent are the
War on Terror stories shaped in Washington then exported to allies wedded to the
dominant narrative. Whether in the middle of America where the War or Terror
was first waged, or the heart of Middle Eastern cities and Strips where old crises
are told anew, they are violent.

3. The Rule of Law?

The rule of law is mooted when the targets are terrorists. Its fundamental pillars
(innocence until proven guilty and due process) are summarily set aside in pursuit
of terrorist bogeymen. Gaza, and the horrific scale of violence unleashed with it,
offers a rolling case study. Thus, with regard to the War on Terror, the rule of law
must be understood in deeply gendered terms, overwhelmingly denied in reflec-
tion of the constructed masculine menace of Arab and Muslim men.

Despite counting themselves on the side of the “civilized” in the War on Terror,
both the United States and Israel erode that very status by disposing of civilization’s
very touchstone: the rule of law.*® Legal order, after all, is the very hallmark of a
civilized society. This existential surrender on the part of “western democracies” in
pursuit of male “terrorist savages,” functionally, shapes how these nations advance
the hypermasculine War on Terror machine into the image of the enemies of their
own making.*”

In short, their denunciation of the very values that make them who they are is
an admission of failure. In Discourse on Colonialism, postcolonial-thinker Aimé
Césaire makes this critical observation in relation to the systematic denial of the
rule of law to the colonized, or in the case of Gaza, the incarcerated: “The rule of

207. This is not entirely new within the American political discourse, as American founders similarly
attacked their rivals through Orientalist appeals and outright attacks. As Robert J. Allison observes,

During the American Revolution, patriots could use the image of Turkish janizzaries to warn
their countrymen about the dangers of submitting to British tyranny. Tories could draw on
Western images of Muhammad to warn their countrymen about the dangers of upsetting the
established order and following passionate advocates of new ideas. During the debate over
the Constitution, Federalists could warn of the dangers of anarchy and instability, pointing to
the Ottoman empire . .. while anti-Federalists repeated the Revolutionary warnings of cen-
tralized power, pointing to the absolute tyranny of Muslim sultans.

ALLISON, supra note 88, at 35.

208. A central tenet of the War on Terror discourse is orienting the United States, Israel and the broader
“west” as civilized, in mirror opposite to the “savage” Arabs, Muslims, and Palestinians. See HINTINGTON,
supra note 26, at 28-29; see also David Isaac, Netanyahu Calls Civilized World to Arms Against ‘Forces of
Barbarism,” JEWISH NEWS SYNDICATE (Oct. 30, 2023), https://www.jns.org/netanyahu-calls-civilized-world-to-
arms-against-forces-of-barbarism/ [https://perma.cc/D3SM-R496] (describing Israeli Prime Minister Benjamin
Netanyahu’s calls to “civilized world” to support Israel against Hamas).

209. Despite its geographic location in the Middle East and stratified citizenship along religious
lines, Israel is regarded by many as a western democracy given its governmental structure. See, e.g.,
Adam Chalom, Understanding a “Religious” Western Democracy: Israel and Its Complexities, in
THEISM AND PUBLIC POLICY: HUMANIST PERSPECTIVES AND RESPONSES 53, 53-54 (Anthony B. Pinn ed.,
2014).
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law? ... I'look around and wherever there are colonizers and colonized face to face,
I see force, brutality, cruelty, sadism, conflict.”*'° Brutality and sadism that existen-
tially, Césaire continues, converts these powers into the very monsters they construct
and pretend to pursue.*"’

In the gendered War on Terror narrative, law is molded into a lever of repres-
sion instead of an instrument for redress. A semiotic system of propaganda that
legitimizes the collective punishment of men and boys summarily branded as ter-
rorists. If the war of Gaza exposes anything, it was the myth of western civiliza-
tion and legality—at least for the men and boys whose very identities represented
the menace of the uncivilized and the illegal >

C. COUNTER-NARRATIVES

While law serves as a vehicle for endorsing and disseminating dominant narra-
tives, it also holds the capacity to tell stories in reverse. Namely, to be wielded by
subaltern groups who rise from the margins to tell their stories, and more specifi-
cally, counter-stories that challenge the status quo.?'? This Section highlights South
Africa’s case in the International Court of Justice (ICJ) as a legal counter-story from
the bottom, crafted with a repurposing of law and colored with empathy.

1. South Africa

Nearly eleven weeks into the war between Israel and Hamas, South Africa filed
its case at the ICJ. The nation that survived apartheid charged Israel with “genocidal
acts” inside the World Court, a subaltern act of resistance on the world stage *'* This
was transformative for the people in Gaza, who found in South Africa an empathetic
mouthpiece to “tell their story” within the world court>" In addition to demonstrat-
ing solidarity, South Africa’s legal narrative exposed the “ridiculous, self-serving,
[and] cruel” effects of the War on Terror narrative that justified the categorical

210. AIME CESAIRE, DISCOURSES ON COLONIALISM 42 (Joan Pinkham trans., 2000).

211. Id. at 43.

212. The portending of grand legal values, like civility, are central to the construction of race as an
accompanying myth. Ian F. Haney Lopez, Race, Ethnicity, Erasure: The Salience of Race to LatCrit
Theory, 85 CALIF. L. REv. 1143, 1154 (1997) (referencing the “myth of real biological differences
between groups historically considered races”). Consider how whiteness is shaped in line with the image
of civility and Muslim identity constructed along lines of terrorism.

213. A powerful example of subaltern counter-storytelling is the introduction in Cheryl Harris’
Whiteness as Property, where the author leads with her Black grandmother passing as white to stave off
racism and access opportunity within the segregated landscape of Chicago. Cheryl 1. Harris, Whiteness
as Property, 106 HARV. L. REv. 1707, 1710-14 (1993). For an example of subaltern counter-storytelling
tied to masculine Muslim identity, see the counter-narrative for the enslaved African Omar Ibn Said.
Khaled A. Beydoun, Antebellum Islam, 58 How. L.J. 141, 143-45 (2014).

214. Application Instituting Proceedings Containing a Request for the Indication of Provisional
Measures, Application of the Convention on the Prevention and Punishment of the Crime of Genocide in
the Gaza Strip (S. Afr. v. Isr.), Application Instituting Proceedings Containing a Request for the
Indication of Provisional Measures, § 4 (Dec. 29, 2023), https://www.icj-cij.org/sites/default/files/case-
related/192/192-20231228-app-01-00-en.pdf [https://perma.cc/LEVC-9B46] [hereinafter South Africa
Petition].

215. The outgroup story, subjugated and silenced by the dominant War on Terror narrative. See
Delgado, supra note 18, at 2414.
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erasure and collective punishment of Palestinian men, and consequently, paved
inroads for Palestinian men to tell their own counter-stories.*'°

South Africa took legal action against Israel on December 29, 2023, as the war
in Gaza rolled onward. While Israel repackaged dominant War on Terror narra-
tives of masculine terrorism to justify its siege of Gaza,”"” South Africa crafted a
legal counter-story that condemned Israeli counterterrorism as “collective punish-
ment.”?"® South Africa’s petition charged that Israel’s siege of Gaza breached the
1948 Convention on the Prevention and Punishment of the Crime of Genocide
(Genocide Convention).?" It charged,

The acts and omissions by Israel complained of by South Africa are genocidal
in character because they are intended to bring about the destruction of a sub-
stantial part of the Palestinian national, racial and ethnical group, that being
the part of the Palestinian group in the Gaza Strip.?*°

In short, South Africa distinguished (1) the genocidal intent and (2) the genocidal
actions on the part of Israel, “in the wake of the attack in Israel on 7 October
2023,” to meet the Genocide Convention’s threshold.”*' Its lawyers presented evi-
dence that eschewed the dominant baseline of masculine terrorism, turning that car-
dinal War on Terror indictment in the opposite direction, to prove both elements.

First, South Africa interrogated the “intent” element, fixating on the very War
on Terror discourse that Israel used to demonize Gazans as presumptive terro-
rists.**? Israeli Prime Minister Benjamin Netanyahu did not hide this intent, and
on October 8th exposed it by way of a speech that called for the opposition parties
in Israel to form a wartime government, declaring that “[t]his war was imposed
upon us by a despicable enemy — by savages who celebrate the murder of
women, children, and the elderly ... The atrocities carried out by Hamas have
not been seen since the atrocities of ISIS.”?*

216. Seeid. at 2415.

217. See Application of the Convention on the Prevention and Punishment of the Crime of Genocide in
the Gaza Strip (S. Afr. v. Isr.), Verbatim Record, at 20 (Jan. 12, 2024, at 10:00 CET), https://www.icj-cij.org/
sites/default/files/case-related/192/192-20240112-ora-01-00-bi.pdf [https://perma.cc/UP3T-2LVT].

218. Application of the Convention on the Prevention and Punishment of the Crime of Genocide in
the Gaza Strip (S. Afr. v. Isr.), Verbatim Record, at 76-78 (Jan. 11, 2024, at 10:00 CET), https:/www.
icj-cij.org/sites/default/files/case-related/192/192-20240111-ora-01-00-bi.pdf [https://perma.cc/8QG9-
SDK&].

219. South Africa Petition, supra note 214, 1. The Convention defines genocide as the intent to
eliminate a nation, ethnicity, religion or people, “in whole or in part,” as demonstrated through (1)
genocidal intent and (2) genocidal action. See Convention on the Prevention and Punishment of the
Crime of Genocide arts. II-III, Dec. 9, 1948, S. TREATY Doc. No. 81-15, 78 U.N.T.S. 277, 280
[hereinafter Genocide Convention].

220. South Africa Petition, supra note 214, q 1.

221. Seeld. at ] 1, 4; Genocide Convention, supra note 219, art. II.

222. Intent examines the mental state, or mens rea, of Israel’s chief state actors. See Mens Rea,
BLACK’S LAW DICTIONARY (12th ed. 2024).

223. Likening Hamas ‘Savages’ to IS, Netanyahu Vows Victory in War for ‘Our Existence,” TIMES
IsrR. (Oct. 9, 2023, at 23:55 ET), https://www.timesofisracl.com/likening-hamas-to-isis-netanyahu-
vows-victory-in-war-for-our-existence/ [https://perma.cc/9SPT-W83C].
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The Israeli Prime Minister called the siege a “war,” and specifically, an extension
of the War on Terror. Netanyahu injected the language of gendered Orientalism
(“civilization” versus “savages”), drew explicit analogies to 9/11 and ISIS to reveal
an intent that this war, like the formative War on Terror, would have no legal limits
or material restraints.”**

Connecting the October 7th terror attacks to 9/11 would extend Netanyahu a
license to unleash unprecedented fury on Gaza. Netanyahu’s framing echoed that
of one of his predecessors, Ariel Sharon, who declared on the day after the 9/11
attacks that “the fight against terrorism is an international struggle of the free
world against the forces of darkness who seek to destroy our liberty and way of
life. Together, we can defeat these forces of evil.”*** The specific intent to draw
this kindred War on Terror aim of defeating terrorism foreshadowed the “genoci-
dal” violence and vengeance to come; the first element of South Africa’s charge.

Next, South Africa’s case turned to genocidal action.”*® In addition to counting
the number slain, the petition charted the mass expulsion and displacement of
Gazans from their homes.””” The specifics of this genocidal continuum, made
apparent by Israeli National Security Minister Itamar Ben Gvir’s calls for
“removing and resettling Gaza,” were staggering.??® South Africa noted the
Israeli military’s issuance of evacuation orders across Gaza, combined with air-
strikes, which brought about a mass exodus of Gazans toward the southern border

(near Egypt):

It is estimated that over 1.9 million Palestinians out of Gaza’s population of
2.3 million people — approximately 85 per cent of the population — have
been forced from their homes. There is nowhere safe for them to flee to, those
who cannot leave or refuse to be displaced have been killed or are at extreme
risk of being killed in their homes.?*

South Africa affirmed that Israel’s siege of Gaza amounted to collective punish-
ment that was “genocidal in character.”*

224. Maha Hilal, Israel Is Using Bush’s War on Terror Playbook, NATION (Feb. 1, 2024), https://
www.thenation.com/article/world/september-11-october-7/# [https://perma.cc/AK32-CBUA].

225. 1d.

226. South Africa Petition, supra note 214, at q 4.

227. Id. at ] 55-56. At the time South Africa filed its ICJ petition, it documented that “[o]ver
21,110 Palestinians are reported to have been killed ... at least 70 percent of whom are believed to be
women and children.” Id. at  45. As of December 2025, the number of Palestinian slain is estimated to
be more than 70,000. William Christou, Israeli Troops Kill Six Palestinians Sheltering in Gaza School,
Say Hospital Chiefs, THE GUARDIAN (Dec. 20, 2025, at 10:27 EST), https://www.theguardian.com/
world/2025/dec/20/israeli-troops-kill-palestinians-sheltering-in-gaza-school-hospital-chiefs [https://
perma.cc/KR64-6NUJ].

228. Jeremy Sharon, Ben Gvir Calls to ‘Encourage Emigration,” Resettle Gaza at Ultra-nationalist
Rally, TIMES ISR. (May 14, 2024, at 19:01 ET), https://www.timesofisrael.com/ben-gvir-calls-to-
encourage-emigration-resettle-gaza-at-ultra-nationalist-rally/ [https://perma.cc/Q7JD-G2CX].

229. South Africa Petition, supra note 214, at q 55.

230. Id. at 6.
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However, the petition and oral arguments made by South Africa before the
ICJ, had an extralegal impact. In Mezey’s words, it had a “productive” impact
that amplified the voices and vignettes, struggles and stories of Gazans ignored
by legal halls of power.>*' South Africa’s case equipped men and women on the
ground in Gaza, activists online and offline, and audiences around the world with
the arguments and language to construct legal counter-narratives to rebut the
masculine Islamophobia peddled to justify the siege. A timely “underdog” story,
delivered in a court of law, that confronted the dominant War on Terror framing,
a story which rose from its corpus of laws and chorus of manufactured consent.>*

2. Underdog Story

An understanding of law as “productive and coercive” discourse, introduced in
Section III.A.2, also highlights the immense impact of South African’s petition at
the ICJ. Far more than just “symbolic,”*> South Africa’s case was restorative and
productive. The provisional measure finding evidence of “genocidal acts” and
granting the State of Israel one month to cease them was touted widely as, “South
Africa bolster[ing] its credentials as a voice of the Global South” and the people
of Gaza.”*

But neither the ICJ’s provisional ruling nor South Africa’s elevated status as a
vanguard for the “Global South” were the most notable victories.” As the previous
Subsection (outlining the semiotic system of law) highlights, South Africa’s legal
petition and counter-narrative: (1) crafted a new message of “illegal collective pun-
ishment” on the men of Gaza and population at large; (2) that was spearheaded by
South Africa, the chief messenger, alongside the growing list of nations signing onto
their case and pushing that message elsewhere;**® (3) the ICJ functioned as the pri-
mary conduit of this rebuttal, but the counter-stories of collective punishment
impacted public and private spheres of influence, including traditional media outlets,
digital media platforms such as X and Instagram, state legislatures, and most visibly,
the UN. Security Council and General Assembly;*’ and (4) moved global

231. See Mezey, supra note 24, at 47.

232. See Delgado, supranote 18, at 2440.

233. See Antony Sguazzin, A Symbolic Win for Pretoria with an Economic Cost: Next Africa,
BLOOMBERG (Jan. 26, 2024), https://www.bloomberg.com/news/newsletters/2024-01-26/gaza-ruling-in-
un-court-seen-as-symbolic-victory-for-south-africa [https://perma.cc/QWKS5-RDX?2].

234. Id.

235. The “Global South” label is contested, particularly for homogenizing a diverse range of nations
into a consolidated bloc. See Miriam Prys-Hansen, The Global South: A Problematic Term,
INTERNATIONALE POLITIK Q. (June 29, 2023), https://ip-quarterly.com/en/global-south-problematic-term
[https://perma.cc/DJ4AM-H4U5].

236. See Which Countries Have Joined South Africa’s Case Against Israel at the ICJ?, AL JAZEERA
(June 6, 2024), https://www.aljazeera.com/news/2024/6/6/which-countries-have-joined-south-africas-
case-against-israel-at-the-icj [https://perma.cc/38SZ-S5DY].

237. The United States, Israel’s chief ally, vetoed three ceasefire proposals on the Security Council.
Shashank Bengali, A Look at the Three Previous U.N. Cease-Fire Resolutions the U.S. Vetoed, N.Y. TIMES
(Mar. 22, 2024), https://www.nytimes.com/2024/03/22/world/middleeast/us-cease-fire-resolution-vetoes.html.
The UN General Assembly overwhelmingly voted in favor of a ceasefire order on December 12, 2023. UN
General Assembly Votes Overwhelmingly in Favour of Gaza Ceasefire, AL JAZEERA (Dec. 12, 2023), https://
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audiences, from prime ministers to lay communities, to adopt and echo South
Africa’s arguments, legal charges, and outgroup metanarrative.*

A new semiotic system rooted from the bottom, South Africa “subvert[ed] the
dominant ideology” of masculine Arab and Muslim terrorism.>* Its ICJ case was
“productive” in encouraging state and private actors to echo their charges of gen-
ocidal acts.**® Figure 4 below provides a graphic illustration.

Figure 4: South African ICJ Petition as a Legal Counter-Narrative.

SOUTH AFRICA
COUNTER-NARRATIVE

Classification of all men as
terrorists = collective punishment,
Israel guilty of genocidal acts

h African litigators,
elected officials, ciitzen
journalists in Gaza, activists

Even more, the productive impact of South Africa’s case was immediate. This
was made evident by the swelling protests erupting globally;**! the shifting social
media discourse on Gaza;*** and the pivoting political positions of state leaders

and elected officials.**® More than just a legal case, South Africa curated a

. . i .
238. E.g., Fernando Brancoil, Latin America’s Support for South Africa’s Case Against Israel at the
ICJ, SEC. CONTEXT (Jan. 22, 2024), https://www.securityincontext.org/posts/latin-americas-support-for-

south-africas-case-against-israel-at-the-icj [https://perma.cc/2TLQ-5D5D].

239. See Montoya, supranote 7, at 214.

240. See Mezey, supranote 24, at 47.

241. See Pro-Palestine Protests Held Around the World as Gaza War Nears 100 Days, AL JAZEERA (Jan. 13,
2024, at 18:02 GMT), https://www.aljazeera.com/news/2024/1/13/pro-palestine-demonstrations-around-the-
world-as-gaza-war-nears-100-days [https://perma.cc/978]-Y3E3]; Solcyré Burga, Pro-Palestinian Protests Spark
on College Campuses Across the Globe, TIME (May 3, 2024, at 17:03 EDT), https://time.com/6974699/pro-
palestinian-protests-spark-on-college-campuses-across-the-globe/ [https://perma.cc/FSDY-HAF6].

242. See Rami G. Khouri, Watching the Watchdogs: Law, Propaganda, and the Media Walk into a
Bar, AL JAZEERA (Jan. 23, 2024), https://www.aljazeera.com/opinions/2024/1/23/watching-the-
watchdogs-law-propaganda-and-the-media-walk-into-a-bar [https://perma.cc/J3D6-JYNQ].

243. Heads of government including Prime Minister Pedro Sanchez of Spain, President Lula de Silva of
Brazil, and President Gustavo Petro of Colombia, have all spoken out against Israel on the international stage.
See Sam Jones, Patrick Wintour & Jamie Wilson, Pedro Sanchez: Europe’s Response to War in Gaza Has Been
a Failure, THE GUARDIAN (Sep. 3, 2025, 00:00 EDT), https://www.theguardian.com/world/2025/sep/03/
sanchez-europes-response-to-war-in-gaza-has-been-a-failure [https://perma.cc/ZQ4T-9B3H}, President Lula de
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subaltern narrative then delivered it within an international court of significance.
This narrative, in turn, reverberated globally and reframed the vast majority of
Arab and Muslim men and boys as terror victims, not terror villains.

By crafting a new legal counter-narrative, South Africa produced a subaltern
semiotic system that humanized Palestinian men and boys, challenging the domi-
nant War on Terror and its mass indictment of masculine terrorism. Through a
rearticulation of law, South Africa dislodged the law from the grasps of its War
on Terror purveyors. Then, it repurposed the law into a transformative counter-
narrative that buoyed its very targets, Arab and Muslim men and boys, to join in
with their own counter-stories.

IV. WHAT ABouUT THE MEN?

“We do injustice to Gaza when we turn it into a myth, because we will hate it
when we discover that it is no more than a small poor city that resists.”

—Mahmoud Darwish?**

Law is not only replete with narratives attendant within, but law also spawns
powerful stories from beyond. The constellation of War on Terror campaigns viv-
idly illustrates this, reflected by the conspiring chorus from legacy media, civic
organizations, scholars and individuals that craft stories that echo its grand mis-
sion and masculine threats.

The same is true for counter-storytelling from oppositionists. And even more so,
oppositionists that have been removed or reduced from view by the dominant legal
narratives that target them. This is the case in Gaza, as illustrated by the rise of men
and women, girls and boys who crafted powerful counter-stories through digital
platforms. Amateur storytellers, including Bisan Owda, Plestia Aqad, Mansour
Shouman and Motaz Azaiza, curated the types of daily counternarratives cited
within the ICJ by South Africa.** These counternarratives symbiotically echoed the
petition’s central legal arguments in their daily reporting on social media platforms.

Silva, Speech at International Conference for the Peaceful Settlement of the Palestinian Question and the
Implementation of the Two-State Solution (Sep. 22, 2025, at 17:56 ET) (available at https://www.gov.br/
planalto/en/follow-the-government/speeches-statements/president-lula2019s-speech-at-int ernational-
conference-for-the-peaceful-settlement-of-the-palestinian-question-and-the-implementation -of-the-two-
state-solution [https://perma.cc/P974-NNML]); Astrid Suarez, Colombia Breaks Diplomatic Ties with
Israel. President Calls Actions in Gaza a ‘Genocide,” PBS: NEWS (May 3, 2024, at 14:56 EST), https://
www.pbs.org/newshour/world/colombia-breaks-diplomatic-ties-with-israel-calls-actions-in- gaza-a-
genocide [https://perma.cc/4AT5-3YCS]; At UN, Columbian President Petro Slams Global
Inaction, Calls for Urgent Reform, UN: UN NEWSs (Sep. 23 2025), https://news.un.org/en/story/
2025/09/1165981 [https://perma.cc/QBT8-2T6F].

244. Mahmoud Darwish, ‘Silence for Gaza, MONDOWEISS (Nov. 4, 2012), https://mondoweiss.net/2012/11/
mahmoud-darwish-silence-for-gaza/ [https://perma.cc/3B6V-ESS2] (reprinting Sinan Antoon’s translation of
Darwish’s poem).

245. See South Africa Petition, supra note 214, at 134; Zaina Arafat, Witnessing Gaza Through
Instagram, N.Y. MAG.: INTELLIGENCER (Nov. 20, 2023), https://nymag.com/intelligencer/article/bisan-
plestia-motaz-gaza-through-my-instagram-feed.html [https://perma.cc/8X7L-PPVN]
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As these women and men affirmed, “[o]ppressed groups have known instinctively
that stories are an essential tool to their own survival and liberation.”>*

The counter-stories of the men and boys notably “shatter[ed] complacency and
challenge[d] the [War on Terror] status quo,”*” and challenged the masculine ter-
ror indictment that stood at its core.**® Within the four corners of mobile phones,
the world finally absorbed individualized stories about Palestinian men. They
saw the faces, feelings, and figures of men and boys in Gaza for the first time,
retrenching the flattened images and damning misrepresentations rooted in long-
standing Orientalist tropes and prevailing Islamophobic baselines. These counter-
storytellers gave flesh, bone, and voice to the subaltern rebuttal crafted by South
Africa at the ICJ.

A. RECKONING

Digital media has offered an equalizing tool for the erased subjects of the War
on Terror. It also blazed a new frontier of real time redemption, on two key fronts:
first, it enabled Gazans victimized by the war to turn the camera onto the Israeli
military, capturing the violence it inflicted as it happened. This process of flipping
the eye of surveillance is what scholar Simone Brown calls “sousveillance,” the
process whereby citizens wield their smartphones to capture and then disseminate
evidence of state violence including,**® as South Africa petitioned at the ICJ,
“genocidal acts.”*° Sousveillance can also be understood as “watchful vigilance
from underneath,”®" and this concept was theorized in relation to the War on
Terror. Engineering scholar Steve Mann was drawn to the popular forms of grass-
roots vigilance in opposition to mounting state surveillance, such as ‘“cameras
be[ing] mounted on people in low places, rather than upon buildings and estab-
lishments in high places.”** Sousveillance is arguably a popular response to state
surveillance, a form of rebellious citizenship in defense of vulnerable targets.

The power of sousveillance was displayed to humanize Black men in the
United States, who share a similarly assailed and erased identity with Arab and
Muslim men. Darnella Frazier, the seventeen-year-old who recorded the eight
minutes and forty-six seconds of George Floyd’s murder in Minneapolis,
Minnesota, illustrates the immense power of sousveillance to not only capture
state violence, but also to mobilize global opposition against it*>* Gazans seized
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the power of digital sousveillance, capturing reels of war crimes and unfolding vi-
olence in between internet blackouts and threats on their own lives.** The world
would see besieged hospitals, “flour massacres,” refugee camp incursions, and
attacks on schools, minutes and sometimes even seconds after they took place.*>

Second, digital media empowered Gazans to produce news without the heavy
hand of traditional media censorship. Everyday residents of Gaza transformed
their mobile phones into rolling news cameras, capturing the travails of the siege
while curating narratives that disrupted dominant War on Terror narratives. One
of the most powerful voices from Gaza was Bisan Owda, the baby-faced, twenty-
five-year-old woman who, on a nearly daily basis, would report: “Good morning,
everyone. This is Bisan from Gaza” and “I’m smiling because I’'m alive.””¢
Bisan was no trained journalist like Anderson Cooper and did not have a western
news outlet like CNN to amplify her voice, yet her sousveillant storytelling
reached billions.*”” More than merely, “alter[ing] the architecture of interpersonal
interactions,”® this grassroots eruption of digital counter-storytelling from Gaza
retrenched the War on Terror narrative that had been seeded in the minds of mil-
lions globally.

The content was uncut. Oftentimes impromptu. But always powerful. This new
wave of digital storytellers exposed the color and character of the siege, and
affirmed the legal claims made by South Africa at the ICJ with their on-the-
ground testimony.>” They also reversed the lens of surveillance onto Israel’s
War on Terror, and the war crimes it inflicted in real time. In the process, reintro-
ducing audiences globally to their plight with fresh new faces, and unfiltered
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platforms.?*®® Further, these subaltern counter-stories provided a means of “psy-
chic self-preservation” for the subject, but just as importantly, a means to subvert
“their own subordination.”>*!

But in making content exposing the siege, Gazan women and men were remaking
themselves.”® The messengers who struggled to survive the siege, and captured its
horror for the world to see, were just as important as the message. Particularly the
men, who took hold of their mobile phones to give birth to renewed and rebellious
portrayals of Palestinian masculinity that eroded the “one-dimensional framing” of
terrorism peddled by War on Terror law and propaganda.®® In turn, lifting the men
up from despair and spawning new pathways for existential healing, and in turn,
blazing unprecedented pathways for in- and cross-group solidarity.***

These counter-narratives confronted the highest rungs of law, wielded by roving
War on Terror policy and propaganda.®® They also challenge the racism “deeply
imbedded in the [War on Terror] paradigm” by attempting to speak within the very
literatures that erase them, confronting the paradigm head on2* This Article seeks
to fuel their resonance within legal scholarship, which echoes the conflation of Arab
and Muslim men and boys with terrorism. These three-dimensional representations
of Palestinian men and boys were rarely seen by global audiences and largely absent
from legal scholarship, a gap this Article seeks to begin addressing.

B. REMAKING

The men that emerged to the digital fore to tell their counter-stories are too
many to profile. However, those featured below offer a typology of Gazan men
that disrupt the masculine indictment of terrorism assigned to Arab and Muslim
men and boys.**” The following three men who stood apart as “brilliant media per-
sonalities,” in Mathiesen’s synoptic speak,”® illustrate the range of Palestinian
masculinity: first, Wael al-Dahdouh, the loving father and committed journalist;**®

second, Khaled Nabhan, the mild-mannered grandfather who lost the “soul of
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[his] soul;?"

the face of Gaza.

Contributing detailed vignettes about Palestinian men is unprecedented in legal
scholarship. While three profiles are hardly enough, these three original counternar-
ratives bring face, voice, and life to men and boys flattened into an anonymous
monolith by dominant War on Terror narratives. And moving forward, contribut-
ing these counternarratives seeks to inspire scholarly courage to build off this
foundation.

1. Wael al-Dahdouh

and Motaz Azaiza, the softspoken photojournalist who emerged into
271

“Leave this job, give up this humanitarian message that we delivered? This is
definitely not an option.”*"*

Before the October 7th attack, Wael al-Dahdouh, aged 52, was a well-known
journalist in his community. He was regarded as a “pillar in the world of journal-
ism and in Gaza,” working for the Qatar-based Al Jazeera Arabic.””? However,
his identity and renown would supersede Gaza in the dark days after. In the early
weeks of the siege, that pillar of journalism would become a “mountain” to those
that knew him, and the millions more that came to know him.2’*

Al Jazeera’s local bureau chief in Gaza was native to the Gaza Strip. In Arabic,
he is called “a beloved resident or community member,” known and loved long
before he achieved renown. Wael was also the father of eight children: three boys
and five girls.*”> The Gaza Strip was far more than Wael’s area of coverage, it
was home, and the place where he and his wife Amna made their family.

The world, for Wael, changed forever on October 31, 2023. Less than one
month into the war on Gaza, the place where his family took shelter was bombed.
The bombing killed his wife Amna, son Yehia, daughter Sham, and grandson
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Adam.”’® Wael was told about these deaths while working, reporting on another
day of the war. The heavyset, baldheaded journalist had just become the story, as
cameras turned in his direction and he stared blankly into cameras while mourn-
ing. It was an absurd turn in his life.

With the world witnessing him mourning his loved ones only moments after he
learned of their deaths, the journalist evolved into an everyman. Wael cried in
front of the entire world, but stood there courageously as he spoke into micro-
phones. He composed himself and started to talk, but when it came to counting
the people he had lost, his voice gradually lost assurance. Then it broke. Tears
filled his eyes as he mentioned his seven-year-old daughter Sham, the second
youngest of the victims.?”’

That moment was powerful. Through his fresh tears and fierce pain, millions
saw a fully humanized Palestinian Muslim man. The world no longer saw a
nameless, static, stoic or anonymous Gazan man. They did not see a terrorist.
They saw a father, a husband, a grandfather, a real person. In that moment, mil-
lions saw a human who just lost the people he loved the most to a war that he cov-
ered every day. But that was just the first bout of piercing pain that the world
witnessed Wael endure, as the war claimed the lives of more loved ones.

Wael’s bright blue media vest covered his torso but did not cover his pain.
“My siblings and cousins were there, too, and my daughters are all injured,”
Wael said.””® “But I suppose I should thank God that at least some of my family
survived.”*”® In Wael, the world also saw a pious Muslim man, who looked to his
faith, Islam, for consolation instead of radicalization, oftentimes posting holy
scriptures on his swelling social media accounts. Millions of global users fol-
lowed him after tragedy struck his family and witnessed the strength of his faith,
altering how millions perceived the religion of Islam—a faith conflated with ter-
rorism by more than two decades of War on Terror stereotypes.

Tragedy struck again. On January 7, 2024, Wael’s son Hamza was taken by an
Israeli airstrike in Gaza.*®" The twenty-seven-year-old had followed in his
father’s professional path, also developing into a well-known journalist within
Gaza and beyond.*®' His round face resembled that of his father’s, as did his com-
mitment to his trade. Wael, according to Gazan citizen-journalist Mansour
Shouman, “saw himself in Hamza,” and lost another son to the siege.**

276. To Kill a Family: The Loss of Wael Dahdouh’ s Family to an Israeli Bomb, AL JAZEERA (Nov. 1,
2023), https://www.aljazeera.com/news/2023/11/1/to-kill-a-family-the-loss-of-wael-dahdouhs-family-
to-israeli-bombs [https://perma.cc/LEJ9-KYDV].

271. 1d.

278. Id.

279. Id.

280. Yasmine Salam, A Palestinian Journalist Loses Another Son in an Israeli Airstrike, but Vows to
Keep Reporting, NBC NEWwS (Jan. 8, 2024), https://www.nbcnews.com/news/world/wael-dahdouh-
palestinian-journalist-son-killed-israeli-strike-gaza-rcnal32791 [https://perma.cc/3FN8-8E2N].

281. Id.

282. Interview with Mansour Shouman, a Gaza resident who was on the ground for the first six
months of the siege (Apr. 21, 2024) (on file with author).



https://www.aljazeera.com/news/2023/11/1/to-kill-a-family-the-loss-of-wael-dahdouhs-family-to-israeli-bombs
https://www.aljazeera.com/news/2023/11/1/to-kill-a-family-the-loss-of-wael-dahdouhs-family-to-israeli-bombs
https://perma.cc/LEJ9-KYDV
https://www.nbcnews.com/news/world/wael-dahdouh-palestinian-journalist-son-killed-israeli-strike-gaza-rcna132791
https://www.nbcnews.com/news/world/wael-dahdouh-palestinian-journalist-son-killed-israeli-strike-gaza-rcna132791
https://perma.cc/3FN8-8E2N

2026] TELLING WAR STORIES 1061

Again, Wael stood courageously in front of cameras after losing his son
Hamza. He was, now, a well-known commodity globally, beloved for pushing
onward amid great loss and great pain. Would Wael return to his job the next
morning? He did and always did during the protracted war. While mourning, the
journalist that had emerged into a renewed archetype for Arab and Muslim men
returned to work only hours after his son Hamza was killed. In those dark days,
the world observed a man worthy of awe and admiration for enduring what would
destroy most men and women.

Millions who never knew a Palestinian man, and only saw them through the
prism of terrorism, came to love Wael. An Arab Muslim man who, like any fa-
ther, loved his children; and like any husband, loved his wife; and like any patriot,
loved his people. His unimaginable crucible helped erode the masculine tropes
peddled by dominant War on Terror law and propaganda, and he emerged into a
“symbol” of resistance for doing his job—during a crossroads in time when his
work took away those he loved most.”®

2. Khaled Nabhan

“I kissed her, but she wouldn’t wake up.”*%*

Reem, three years old, was the center of Khaled Nabhan’s life. More than just
his granddaughter, Reem was his daily companion.”® Little Reem would stand
alongside Khaled when he made his daily prayers, sit on his lap when he drank
his morning coffee, and peer at him from the window of their Gaza home when
he left for his daily stroll. Reem was always there, as if her grandfather’s shadow,
during the course of each day.**

The war traumatized young Reem. Her grandfather clutched her tightly during
intense phases of bombing, protecting her little body with his embrace. The crash-
ing sound of airstrikes and panorama of mass death surrounded Reem for six
weeks of war, until it would take her life on November 28, 2023.**” Within a
moment’s time, Khaled lost his granddaughter and best friend.**®

Khaled was not home as Reem slept in her final resting place. Israeli airstrikes
on the neighboring Al-Nuseirat Refugee Camp struck their home, taking young
Reem’s life.”® He was not there to protect her, and he returned home to her still
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body, lifting her up in front of cameras as he kissed her little forehead. “She was
the soul of my soul,” the grandfather uttered in Arabic, holding Reem with the
very hand that welcomed her into the world.**® A cruel world, for children in
Gaza, slain too soon by no fault of their own.

“The soul of my soul.”*" The world absorbed the weight of those five words,
and memorialized them with digital posts and reels, virtual testimonies and viral
messages.””> The news destroyed Khaled, but in the face of cameras, he collected
himself as best he could. Khaled, a Muslim man who adorned the look of how the
West caricatured masculine terrorism, did not promise revenge, rage, or display a
trace of anger as global media fixated in on his faces and words. In fact, his
behavior and being told a radically different story. The world witnessed a mourn-
ing elderly man, dressed in the traditional Islamic thobe, donning a beard, and a
keffiyeh around his head, as a victim. Indeed, a victim of airstrikes that claimed
the life of a young girl, Reem, who was a beloved granddaughter, not collateral
damage. In Khaled, they saw her grandfather, not a terrorist, which the War on
Terror long misrepresented on account of his race, faith and gender.

His grief was palpable, and his face seen on legacy and digital media screens.
“I kissed her, but she wouldn’t wake up.”** Khaled cried in front of journalists
capturing his story, and in a matter of minutes, his words went viral across social
media platforms. Those words of a mourning grandfather would become a rally-
ing cry, a proverb for legions around the globe moved by Khaled.** “She was the
soul of my soul,” he echoed staring into Reem’s face for that final time, “The soul
of my soul.”” He looked down at her, then up into the sky, before handing her
off for the last time.

Reem, and of the memories he made with her, were buried six feet deep. Deep
under the rubble of their shattered home. Deeper into the following week, Khaled
found one of her dolls in the rubble near their home. While being interviewed by
CNN, Khaled held the doll in his arms like he did Reem, clutching tightly onto it
like he did his granddaughter during the most horrific nights of bombing. Then,
he lifted the doll’s face to meet his own and kissed it on the brow. “I used to kiss
her on her cheeks, on her nose and she would giggle,” Khaled said, gripping the
doll as if it was his granddaughter.*®
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These moments of mourning, showcased on television and digital screens,
altered Arab and Muslim masculinity for millions. It was a revolutionary counter-
story, organically composed by a man the world did not know but would come to
appreciate. Khaled emerged into a new kind of Palestinian archetype for a class
whose lone representations were terrorism. Instead of seeing a faceless mass that
the world could easily assume were violent, and indict as terrorists, they inti-
mately witnessed a real individual’s tears, face, name and story.

Everything that Khaled represented defied the standing tropes associated with
masculine Arab and Muslim terror. He was vulnerable and measured, pious and
calm, loving and reflective. Audiences were moved by his dignity, and his surren-
der to faith for stability during the most trying times. It was the very faith of the
legions of Gazan men and women who lined up around destroyed mosques for
Friday prayers and holidays during the war.*” Images of Islam that mainstream
media outlets gleaned past and refused to portray in rolling war coverage. The
dominant War on Terror portrait of Islam was not the faith that Khaled embodied,
and after that viral video of him embracing Reem for the final team, that the world
embraced.

Months later, after the world saw his face and heard his story, Khaled lost his
life to the same fate that took his granddaughter.””® Online followers honored him
with memorials, mourning him like he mourned his granddaughter. The pain of
his death pierced those who came to know Khaled’s story, but his counter-story
lives as a sublime rebuttal to the masculine terror indictment that could not kill
him before he took his final breath.

3. Motaz Azaiza

“The ghosts of Gaza follow me everywhere. >*°

The young, bearded Palestinian rose onto our timelines from the rubble of
Gaza. He was compassionate and committed, resilient and relatable. But most

indelibly, tragically human. The world, before day one of the siege, did not know
the name Motaz Azaiza.
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But today his name is one the world will never forget.*® The twenty-five-year-
old from the Deir Al-Balah enclave of Gaza become a citizen-journalist when the
war crashed into his neighborhood and life. It remade him, and the storyteller
weaved daily tales of survival that in the words of Muhammad Ali, “shook up the
world,” and shaped how it saw Gaza.*"!

Like Ali did for Black Muslims, Motaz changed how the world came to see
Palestinian men. How it saw their layered complexity, from their plight to its
fight, the depths of pain and rage to the heights of passing joy that kept Motaz
alive. By reporting on Gaza, Motaz took the form of a human rebuttal to the
indictment of masculine Arab and Muslim terrorism.

The world saw his pain, firsthand. The loss of fifteen family members at the
onset of the war, clad in the blue vest with the word “press” tattooed across it as
he looked for their remains.***> The vest, however, only vainly marked that he was
among the few that Israeli bombs or bullets could not touch, as over 210 journal-
ists were slain.”* But he kept it on, and kept moving forward.

Motaz made history in more ways than one. He is perhaps one of the first
Palestinian men widely loved around the world. While others, like Yasser Arafat
or Edward Said vacillated between infamy and adoration,*® and others such as
DJ Khaled ridiculed as minstrels,>” Motaz was a figure of universal admiration.
Even those who disagreed with his politics could not turn away from his persever-
ance and grit.

This was evidenced by his proliferating Instagram and X followings.**
Carrying a camera that looked outward into the besieged strip and into his eyes,
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fusing his indigenous soil with the contours of his visage, the millions that stared
into his life through their phone screens experienced the siege of Gaza through
his eyes.

As days progressed, the two blended into a singular whole. Motaz became
Gaza for the billions that view his posts. The land and the lad blurred into one,
progressively humanizing the men of Gaza whom the world had previously
viewed inextricably through the lens of terror before following his digital feeds.
One young man, Motaz, had a revolutionary effect on reshaping how the world
saw Palestinian men.*"’

The transformation was stunning. The world saw Motaz carrying bloody-faced
babies that he did not know inside of a car racing away from an airstrike.”® It saw
Motaz hoist up a red teddy bear atop an apocalyptic canvass of grey rubble, with
his feet rooted in a land that he did not leave during the thick of the darkness. He
proclaimed to a drone flying above him, “We still alive. Till now.®*

The world saw Motaz document the mass exodus of Gazans toward the south-
ern border. He was on site, capturing the modern “Trail of Tears” live and uncut,
unlike the many texts of bygone native displacements written from the imperial
lens of history.*'” The forced exodus of Native Americans from their homes in
Georgia, Tennessee, Alabama and adjacent states,’'' legitimized by Supreme
Court decisions including Johnson v. M’ Intosh, largely remained a buried story
within the American imagination.>'*> But Motaz committed himself to showing
the displacement of his people in real time, against the rolling order of War on
Terror erasure and the cameras of legal media turning a blind eye.

The world saw Motaz, scrolling through his stories and timeline during the
day, night, and moments in between. Millions prayed for Motaz, fearing the worst
during passages in time when they did not hear from him. Those stretches when
he did not post an update, a story, or a tweet, fearing that death had fallen on
him.*"* Hoping, with breath held, that he was not among the night’s slain victims.
He survived, just barely on many nights, to tell his story and the protracting narra-
tive of war from the eyes of a three-dimensional human target.
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The world saw Motaz. And in him, it saw something far more transformative
and transcendent than any one individual. For many western audiences, they
finally saw detailed pieces of a man that shouted down the masculine stereotypes
peddled by Fox News and Sky News, War on Terror law and gendered
Islamophobic courses.*'* To the tune of nearly nineteen million followers on
Instagram, the world followed a living and lurid model of Arab and Muslim mas-
culinity that retrenched those damning messages, and the masculine terror indict-
ment they impose.*’® ‘Warmongering and violent,” they said, ‘lacking emotion’
and brooding, indicting Palestinian men and boys before the world truly knew
who they are.?'°

But Motaz was nothing like what the War on Terror narrative said about Arab,
Muslim and Palestinian men. His soft voice, sensitivity, bouts with depression
and unyielding dedication to covering the siege revolutionized perception of
Arab and Muslim masculinity. It was a rolling case study rebutting the masculine
contours of Orientalism and Islamophobia in real time. It was racial reformation
and reclamation from the bottom, curated over one man’s social media timelines
that came together to form a forceful counter-narrative.*"’

For the billions experiencing the siege online, they saw an existential mirror in
Motaz. A synoptic frame shaped by one man, enveloped by open-air prisons, air-
strikes, and an endless siege, who inspired a courage and fearlessness buried
within us all.*'® The most memorable heroes are those who rise from the lowest
rungs of anonymity and despair to move the world in their direction. Against the
indomitable tide of media conglomerates, imperial presidents, and masculine
myths ascribed to ordinary men said to be monsters. Over the course of 108 days,
before his final departure from Gaza, Motaz shifted how billions see Arab,
Muslim, and Palestinian men.*'* And in turn, redeemed these figures besieged by
the dominant smoke screens of deception, distortion, and dehumanization.

As Nigerian author Chinua Achebe stated, “until the lions have their own his-
torians, the history of the hunt will always glorify the hunter.”* Things fell apart
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for Motaz in Gaza.**' But in between broken lives and blooded bodies, one lion
lead the pack in Gaza, remaking history and reshaping how the world came to see
Palestinian men and boys.

C. REDEFINITION

Counter-stories hold the potential to redefine how audiences view entire
classes of people. Paulo Freire writes in Pedagogy of the Oppressed that “people
often identify with representations that they are either comfortable with or that
help deepen their understanding of themselves.””?* This is poignantly true of any-
one who followed Wael, Khaled, and Motaz, and specifically, Arab and Muslim
men and boys who only see their identities register in the form of terrorists and
warmongers on screens and scholarly pages.

Counter-storytelling forged new pathways for subaltern redemption and redefi-
nition. As Critical Race Theorists emphasize, “the stories of outgroups aim to
subvert that ingroup reality,” and, in Gaza, to demystify the masculine War on
Terror myth that all the men are terrorists.’*® In Storytelling for Oppositionists
and Others, Richard Delgado outlines,

[Counter-stories] can open new windows into reality, showing us that there are
possibilities for life other than the ones we live. They enrich imagination and
teach that by combining elements from the story and current reality, we may
construct a new world richer than either alone. Counterstories can quicken and
engage conscience. Their graphic quality can stir imagination in ways in which
more conventional discourse cannot.***

The final sentence speaks directly to the power of digital storytelling. Namely,
the brand of “graphic” counter-narratives curated by the men and women of
Gaza, who convey to the world their experiences under siege on their social
media timelines, in living color.** The power of counter-stories is even greater in
this new world order of digital narration and first-hand news production, where
new generations are more reliant on digital platforms for their news information
instead of terrestrial legacy media outlets.**

Hard law may be the most potent medium in constructing race and “‘socialreal-
ity.”**” But the disruption of digital counter-narratives provides new terrain for
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the underdogs to reclaim their agency and remake themselves before the world.
The dominant War on Terror narrative that imposes masculine indictments of ter-
ror saturates old, terrestrial media outlets. However, as these messages and
mediums fade, indigenous orders of identity reclamation march across digital ter-
rain that, despite censorship, is more inclusive of outgroup voices.

Furthermore, these digital counter-storytellers were particularly transformative
for Arab, Muslim, and Palestinian men. By seeing them, they in turn, saw them-
selves in them for the first time atop screens in positive and undistorted forms.
They see men who look like them, who were heroes not terrorists, everyday
fathers and sons trying to survive war, not extremists advancing terrorism. Their
counter-stories, profiled within and beyond this Article, demystified unchallenged
terror tales and dismantled their legal double-standards.

In them, Arab and Muslim men finally had positive archetypes to look toward.
Living portraits of redemption that inspired them to exorcise the “internalized
image” of the terrorist seeded by War on Terror law and discourse, then “replace
it with autonomy and responsibility” to simply be>*® This was, in essence, racial
reconstruction from the bottom.*** Rebellion against the top-down indictment of
terrorism, spearheaded by a new order of Gazan men who braved death and digi-
tally remade how the world saw them as individuals first, and an entire class of
men and boys next.

“The oppressed must be their own example in the struggle for their redemp-
tion.”*** These were real men, and many of them boys, teens, and barely men.
Against War on Terror propaganda, these counter-storytellers were not bent on
committing acts of terror or violence and resisted being swept up by the mascu-
line indictments that Kills the limitless individuality of Palestinian men.*' These
men and boys reclaimed their dignity, and in turn, shed the imposed ascriptions
that marked them as fair game for slaughter by the dominant and redeployed War
on Terror narrative.**?

Gazan men wove their own narratives, digitally, then took control over redefin-
ing their identities. They were Muslims and Christians, atheists and agnostics,
who hold divergent worldviews and diverse political ideologies.*® A masculine
mosaic not a monolith, who countered the dominant War on Terror narrative that
unmade their humanity and made them into monsters.** They shaped a new order
of identity formation rooted in Arab and Jewish traditions, indigenous to a Holy
Land searching for a discursive wholeness left somewhere in the past.
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Moving these counter-stories into legal literature is the vital next step. This
must be followed, next, by assigning these counter-stories in law school courses,
deploying them in legal cases, citing them in judicial opinions, and weaving them
into curricula and practical interventions that change minds. These are places and
pages of considerable importance, that shape the imaginations and educations of
law students and legislatures, jurists and judges.** While gatekeepers wed to “tradi-
tion” and “objectivity” will label these counter-stories as “too biased” or “not schol-
arly,” that claim is often vain cover for an investment in the dominant narrative**°
A dominant narrative can only be challenged if “faces at the bottom™ of racial wells

are rightly seen, or men on the wrong side of gendered wars are finally heard.’
CONCLUSION

“I know what the world has done to my brother and how narrowly he survived it.”
—James Baldwin*
“I feel like the whole world want me to pray for ‘em/[,]
But who the f**k praying for me?”
—XKendrick Lamar™’

Shortly after assuming the White House for the second time, President Trump
announced his new ‘Gaza plan.”** The real estate mogul turned president revealed a
vision that sounded more like a property transaction than a diplomatic resolution,
buoyed by the intensification of War on Terror rhetoric that helped propel him to
the presidency in 2016.**' It was a radical turn, on brand for Trump and his
“weapon[ized]” toxic masculinity that advances his interests but “hurt[s] America.”***

“The Gaza Strip would be turned over to the United States by Israel at the con-
clusion of fighting,” Trump stated on February 5, 2025, days after reclaiming the
White House.*** But after sixteen months of horrific violence on the soil and un-
precedented counter-stories rising from it and digital screens, something changed.
The world no longer saw Arab and Muslim men and boys exclusively through the
lens of War on Terror law and lore. More than ever, through the counter-stories
that rose from the besieged grassroots of Gaza onto the black squares held in our
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palms, the world now saw them through the lens of Arab men and boys them-
selves. These counter-stories from Wael, Khaled, and Motaz offered powerful
responses, permanent rebuttals, to the dominant narrative that lined the men and
boys up for extrajudicial indictment and erasure. During a time when the domi-
nant narrative and its tie to the “rule of law seemed to mean relatively little” for the
men and boys in Gaza, the only legal defense they had were their voices.***

Therefore, these men crafted counter-stories on digital platforms that chal-
lenged the dominant narrative, and later, the plan peddled by Trump.**® The
images and stories seared onto the minds of billions globally by the courage of
these men, like Motaz, mobilized sympathy for a demographic long indicted by
law. For the first time, we heard their voices, and even more lucidly, saw their
faces. Trump’s Gaza takeover plan was disrupted in part by the stories and faces
we now knew well, spurring a scale of global opposition that would not have
been possible without the counter-stories of these oppositionists.>*

The world saw and heard these men. They saw the journalists under-fire of
Wael, who remained committed to exposing the perils of genocide while they
sucked him in, and stripped him of his beloved family members.

They saw Khaled, who clutched onto his granddaughter’s lifeless body for that
final time, and resorting to prayer as a source for divine surrender instead of
Islamic “radicalization.”*’

They saw Motaz walk atop that hill of rubble, piled up between destroyed buildings
and darkness. The dust of death filling the air, with its black and grey hues swallowing
every shade of in Gaza and within our screens. We remember that black and grey
scene, and the bright blue vest and bloodred teddy bear, which Motaz lifted into the
lens of the camera.**® A camera tethered to a phone that would be his mouthpiece to
the world. His eyes stared up in that direction, sitting beneath spectacles and atop a
beard that, in Gaza, signals masculine terrorism. He knew that indictment well.

He lifted the red bear up proclaiming that he was still alive. That “we [are] still
alive. Till now.”** The doll proclaimed his innocence. On that day, atop the rub-
ble, that stand was enough. His story was heard, loud and clear. The mise en scene
more absurd than any Jean-Paul Sartre or Albert Camus novel,** amplifying his
words then and a year later against Trump’s radical policy.
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In that, we saw and still see an existential tale that reshapes how we saw the
forlorn man. But this was Motaz. Not Meursault.*>' No stranger to a world that
saw him redefine Arab and Muslim masculinity against legal stories and lethal
sieges that slayed men like him along the coastlines of Algeria and Gaza. His soft
voice and softer eyes defied the tropes of brooding, threatening Arab terrorists,
and his face seared into our memory like a tattoo:

Like the scar of age

Written all over my face

The war is still raging inside of me
[ still feel the chill

As I reveal my shame to you

I wear it like a tattoo >

Motaz’s counter-story was etched into our heads, permanently. In turn, giving
face to the nameless monoliths paraded on legacy news outlets and social media
platforms, reclaiming his manhood and theirs in the process. Motaz affirmed their
humanity, a deferred humanity, against the gavel of gendered indictment that
sought to stamp out his innocence and existence, as it did theirs. A denied human-
ity previously unseen by lay people and readers of legal scholarship.*>*

Through words and wounds never seen or heard before, Motaz wore the shame of
wars that claimed the lives of men and boys like him. He “narrowly . . . survived” this
burning chapter of the War on Terror to tell his story, and in doing so, the counter-story
that legions of Arab and Muslim men were never able to tell.”>* “Ain’t nobody praying
for me,” or men like us, his expression spoke without uttering a single word*>

With the “war . . . still raging inside” of him, Motaz and the men profiled herein
stated their case against the War on Terror. And in doing so, wrote against its
loaded laws and lies that buried unseen brothers under its ashes.”>® The war of
words, on the uneven battlefield of the law, may be the more determinative con-
frontation in the grand arc of time. It not only remains long after the last body is
slain, but for those fighting to be heard and seen, aims to give life to those buried
long ago. It lifts the listener, and the men and boys buried under landscapes of an-
onymity and the letter of the law, from the “intellectual apartheid” that the War
on Terror conspires to sow upon places of battle and pages of history.**’
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