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INTRODUCTION

In January 2024, the Supreme Court agreed to resolve a contentious and un-
precedented dispute over then-candidate, and former President, Donald Trump’s
eligibility to run for president.! Section Three of the Fourteenth Amendment bars any-
one who takes an oath to support the Constitution from holding a government office if
they “engagel[] in insurrection” or “give[] aid or comfort to” enemies of the United
States.” Ahead of Colorado’s Republican primary, a group of voters claimed that, pur-
suant to Section Three, President Trump’s role in the January 6, 2021 attack at the
U.S. Capitol made him ineligible to serve as president.’ The Colorado Supreme
Court agreed with the voters and held that President Trump could not appear on the
state’s primary ballot.” President Trump appealed, asking the Supreme Court to deter-
mine whether Section Three disqualified him.” The case—Trump v. Anderson®—
required the Court to venture into uncharted constitutional territory because Section
Three had rarely been invoked against anyone, let alone a former president” And
given that President Trump was the frontrunner for the Republican presidential nomi-
nation, Anderson would also have significant political implications.®

Despite Anderson’s novel legal issue and high political stakes, one ques-
tion occupied legal experts’ minds—how will the Court avoid® deciding this

1. Amy Howe, Supreme Court Agrees to Hear Trump Plea to Remain on Colorado Ballot,
SCOTUSBLOG (Jan. 5, 2024, at 00:00 ET), https://www.scotusblog.com/2024/01/supreme-court-agrees-
to-hear-trump-plea-to-remain-on-colorado-ballot [https://perma.cc/S5LY-SC5V].

2. U.S. CoNsT. amend. X1V, § 3.

. Howe, supranote 1.

. Anderson v. Griswold, 543 P.3d 283, 297 (Colo. 2023) (per curiam).

. See Petition for Writ of Certiorari at i, Trump v. Anderson, 601 U.S. 100 (2024) (No. 23-719).
. 601 U.S. 100 (2024) (per curiam).

. Melissa Quinn, The 14th Amendment’s Insurrection Clause and How It's Being Used to Try to
Keep Trump Off the Ballot in 2024, CBS NEWS (Feb. 8, 2024, at 08:59 EST), https://www.cbsnews.com/
news/section-3-14th-amendment-us-constitution-trump-2024-ballot [https://perma.cc/PD2D-7KXR];
Christina Pazzanese, Trump’s Cloudy Future, HARV. GAZETTE (Dec. 20, 2023), https://news.harvard.
edu/gazette/story/2023/12/no-easy-exit-ramp-for-scotus-on-trump-harvard-scholar-says  [https://perma.cc/
T2FP-JWY4]. Some of the ambiguities that the Court would have to resolve include what constitutes an
“insurrection,” what one must do to “engage” in or give “aid and comfort” to an insurrection, and to which
offices Section Three applies. Pazzanese, supra.

8. Nik Popli, Justices Seem Wary of Kicking Trump off the Ballot in Historic Election Case, TIME
(Feb. 8, 2024, at 13:59 ET), https://time.com/6692919/supreme-court-trump-v-anderson-oral-arguments
[https://perma.cc/NJ7C-DABY].

9. One scholar released a nine-part blog post analyzing various avoidance strategies, including ones
based on whether Section Three is self-executing, the Sea Clammers doctrine precludes states from
denying candidates ballot access to enforce Section Three, Colorado imposed an extraconstitutional
qualification for holding federal office, Colorado abused its authority to determine the manner by which
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case?'® Headlines before the argument read: “Wary Justices Have Many Off-
Ramps In Trump Ballot Dispute™! and “5 ways the Supreme Court may try
to defuse its newest Trump bomb.”'? Additionally, without being asked by
the Court, both President Trump and the voters discussed whether the Court
should decide the case on alternative grounds in their briefs."?

As predicted, the Court avoided deciding whether President Trump’s actions
on January 6 barred him from running for president.'"* Instead, it held that only
Congress can enforce Section Three against a candidate for office, not an individ-
ual state."® In doing so, the Court required Colorado to restore President Trump to
its primary ballot.'® Thus, without deciding the substance of the voters’ legal
challenge, the Court effectively authorized President Trump’s reelection cam-
paign—and, ultimately, his return to the White House.

Both the outcome in Anderson and the discourse preceding it underscore a broader
trend in the Court’s behavior. In recent years, the Court has developed a proclivity for
circumventing cases” merits by disposing of them on alternative grounds.'”” Court

it appoints presidential electors, and ballot-access denials deprive political parties and voters of their
First Amendment rights. Marty Lederman, A User’s Guide to Trump v. Anderson, Part Six,
BALKINIZATION (Feb. 6, 2024, at 18:36 ET), https://balkin.blogspot.com/2024/02/a-users-guide-to-
trump-v-anderson-part_6.html [https://perma.cc/4LNL-583N]; Marty Lederman, A User’s Guide to
Trump v. Anderson, Part Seven, BALKINIZATION (Feb. 7, 2024, at 17:35 ET), https://balkin.blogspot.
com/2024/02/a-users-guide-to-trump-v-anderson-part_67.html [https://perma.cc/ZL2K-3WUL];, Marty
Lederman, A User’s Guide to Trump v. Anderson, Part Eight, BALKINIZATION (Feb. 8, 2024, at 21:44
ET), https://balkin.blogspot.com/2024/02/a-users-guide-to-trump-v-anderson-part _8.html [https://
perma.cc/96VP-55T6].

10. See, e.g., Pazzanese, supra note 7; Nick Robertson, Ex-Federal Judge Says Supreme Court Has
No ‘Legitimate Off-Ramps’ to Avoid Trump Decision, THE HILL (Feb. 8, 2024, at 11:15 ET), https://
thehill.com/regulation/court-battles/4455753-judge-supreme-court-trump-insurrection [https://perma.
cc/MBSE-4QT4].

11. Katie Buehler, Wary Justices Have Many Off-Ramps in Trump Ballot Dispute, LAW360 UK (Jan.
9, 2024, at 22:39 EST), https://www.law360.co.uk/articles/1783402/wary-justices-have-many-off-
ramps-in-trump-ballot-dispute.

12. Josh Gernstein, 5 Ways the Supreme Court May Try to Defuse Its Newest Trump Bomb, POLITICO
(Jan. 8, 2024, at 16:09 EST), https://www.politico.com/news/2024/01/08/trump-supreme-court-ballot-
insurrection-offramps-00134364.

13. Brief for the Petitioner at 38—50, Trump v. Anderson, 601 U.S. 100 (2024) (No. 23-719); Brief on
the Merits for Anderson Respondents at 45-60, Anderson, 601 U.S. 100 (No. 23-719); Brief on the
Merits for Respondent Jena Griswold, Secretary of State of Colorado at 32-47, Anderson, 601 U.S. 100
(No. 23-719).

14. Amy Howe, Supreme Court Rules States Cannot Remove Trump from Ballot for Insurrection,
SCOTUSBLOG (Mar. 4, 2024, at 00:00 ET), https://www.scotusblog.com/2024/03/supreme-court-rules-
states-cannot-remove-trump-from-ballot-for-insurrection [https://perma.cc/X73M-WBTT].

15. Anderson, 601 U.S. at 106.

16. Mark Sherman, Supreme Court Restores Trump to Ballot, Rejecting State Attempts to Ban Him Over
Capitol Attack, ASSOCIATED PRESS (Mar. 4, 2024, at 14:36 EDT), https://apnews.com/article/supreme-court-
trump-insurrection-election-colorado-51e79¢0f03013034¢8a042cb278b6446 [https://perma.cc/ YRA4-6Q8G].

17. See, e.g., Pema Levy, Supreme Court Avoids Deciding Whether Women Can Get Emergency
Abortions, MOTHER JONES (June 27, 2024), https://www.motherjones.com/politics/2024/06/moyle-
idaho-supreme-court-abortion-leak [https://perma.cc/63DC-VQBF]; Todd Rosenbaum & Sebastian A.
Navarro, ADA “Tester” Standing Case Evades US Supreme Court Review—IFor Now, MINTZ (Dec. 26,
2023), https://www.mintz.com/insights-center/viewpoints/2023-12-26-ada-tester-standing-case-evades-
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watchers'® refer to these merits-avoidance methods as “off-ramps.”® An off-
ramp is either (1) a procedural defect in the litigation that renders a case’s merits
unreachable or (2) an antecedent, substantive question that bars the Court from
addressing the merits.?’ This Note refers to the former category as “procedural
off-ramps” and the latter as “nonprocedural off-ramps.” For example, the Court’s
holding that states cannot enforce Section Three in Anderson is a nonprocedural
off-ramp because it precluded the Court from deciding whether the Fourteenth
Amendment disqualified President Trump from running for office. But had the
Court concluded that the case presented a nonjusticiable political question, it
would have taken a procedural off-ramp.

Because the Court takes off-ramps so frequently, Supreme Court advocates
and Court watchers appear to consider them a rule of the Court’s jurisprudence,
rather than an exception.?' In many cases, they expect that the Court will be just
as interested in evading merits questions as answering them. Even though off-
ramps are now commonplace, the question of whether we, the people, should
accept them remains.

This Note argues that the Supreme Court’s frequent use of procedural off-
ramps to dispose of cases it voluntarily chooses to review is problematic both in
conjunction with its shrinking docket and in isolation. To make these points, this
Note conceptualizes the Court’s merits docket as a fraction.”” The denominator is
the number of cases that the Court grants certiorari each year, and the numerator

us-supreme-court-review-now [https://perma.cc/97QD-66LF]; Katie Scally, Supreme Court Ducks
Responsibility to End Gerrymandering, COMMON CAUSE (June 27, 2019), https://www.commoncause.
org/press/supreme-court-ducks-responsibility-to-end-gerrymandering [https://perma.cc/S8V3-82LK].

18. The term “court watcher” refers to people who attend court proceedings to “document what they
see.” Nazish Dholakia, How to Be a Court Watcher (and Why You Should), VERA INST. OF JUST. (May
29, 2025), https://www.vera.org/news/how-to-be-a-court-watcher-and-why-you-should [https://perma.
cc/GKQ8-3MRY . As is typical in Supreme Court commentary, this Note uses the term “Court watcher”
to refer to people who closely follow, study, and report on Supreme Court proceedings. See, e.g.,
Stephen Vladeck, Bonus 101: The 2020 Election and the Supreme Court, ONE FIRST (Oct. 3, 2024),
https://www.stevevladeck.com/p/bonus-101-the-2020-election-and-the [https://perma.cc/2X6N-4ETD];
Ronald Collins, Ask the Author: Three Decades of Court Watching — A Political Scientist’s Take on the
Court, SCOTUSBLOG (Feb. 14, 2014, at 00:00 ET), https://www.scotusblog.com/2014/02/ask-the-
author-three-decades-of-court-watching-a-political-scientists-take-on-the-court [https://perma.cc/4T79-
4ANM2].

19. See, e.g., Ewan Palmer, Supreme Court Could Dodge Trump Ruling via ‘Off Ramps’, NEWSWEEK
(Jan. 12,2024, at 11:43 EST), https://www.newsweek.com/supreme-court-trump-colorado-insurrection-
jan6-1860288 [https://perma.cc/4SQS-UGY8]; César Cuauhtémoc Garcia Hernandez, A Way Out
Remains for Birthright Citizenship Decision, SCOTUSBLOG (Dec. 22, 2025, at 09:30 ET), https://www.
scotusblog.com/2025/12/off-ramp-remains-to-birthright-citizenship-decision [https://perma.cc/YF5W-
Z83L1.

20. See Bert I. Huang, A Court of Two Minds, 122 CoLUM. L. REV. F. 90, 97 (2022); see infra notes
81 & 82 and accompanying text.

21. See, e.g., supra note 17 and accompanying text.

22. The Court’s merits docket consists of the cases it grants certiorari each year. USAFacts Team,
What Is the Supreme Court Shadow Docket?, USAFACTS (July 20, 2023), https://usafacts.org/articles/
what-is-the-supreme-court-shadow-docket [https://perma.cc/J3P2-VL9S]. Cases on the merits docket
receive a “review of legal briefs, ... oral arguments,” and detailed written opinions explaining the
disposition of the case. /d.
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is the number of those granted cases that the Court decides on the merits. This
Note identifies two problems with the fraction: the “Denominator Problem” and
the “Numerator Problem.” The Denominator Problem is that the merits docket
has shrunk because the Court grants fewer discretionary writs of certiorari each
year.”> And the Numerator Problem is that the Court consistently avoids reaching
the merits of the few cases it grants certiorari by taking procedural off-ramps.
While the Denominator Problem has been well-documented,>* the Numerator
Problem remains underexplored in scholarship.* This Note hopes to fill that gap.

This Note proceeds in three Parts. Part I provides background information on
the Denominator Problem to contextualize the Numerator Problem. Specifically,
it explains how the rise of the Court’s discretionary appellate jurisdiction caused
the fall of its docket size. Next, Part IT documents the existence of the Numerator
Problem, using original, empirical data from the Court’s last eleven Terms.
Building on this data, Part II provides four reasons why the Court’s consistent use
of procedural off-ramps is problematic: it exacerbates the Denominator Problem,
interferes with the Court’s law-declaration model of adjudication, wastes resour-
ces, and threatens the Court’s legitimacy. Finally, Part III proposes solutions that
Congress or the Court can implement to minimize the harms of the Numerator
Problem, including granting more cases certiorari, improving the certiorari-vet-
ting process, and allowing circuit courts to certify merits issues. Because the for-
mer two solutions rely on the Court voluntarily changing its behavior, this Note
ultimately concludes that the latter one is the best way to address the Numerator
Problem.

I. THE DENOMINATOR PROBLEM: How THE SUPREME COURT’S DiSCRETION CAUSED
ITs SHRINKING DOCKET

This Part introduces the first problem with the Court’s docket: the
Denominator Problem. As a reminder, the Denominator Problem is that the
Court’s increasingly vast discretion caused the diminution of its merits docket.
This Part describes the key developments that transformed the Court’s once
entirely mandatory appellate jurisdiction into an almost completely discretionary
power. At each turn, this Part notes how these changes altered the Court’s case-
load. And this Part concludes by explaining how the Court’s expansive discretion
transformed its role in our judicial system.

Originally, the Court exercised no discretion over its docket. The Judiciary Act
of 1789 required the Court to exercise appellate jurisdiction over all writs of error

23. See infra Part 1.

24. See, e.g., STEPHEN VLADECK, THE SHADOW DOCKET: HOW THE SUPREME COURT USES STEALTH
RULINGS TO AMASS POWER AND UNDERMINE THE REPUBLIC 57 (2023); Ryan J. Owens & David
A. Simon, Explaining the Supreme Court’s Shrinking Docket, 53 WM. & MARY L. REv. 1219, 1225-26,
1228-34 (2012).

25. See, e.g., Adam Feldman & Taylor R. Dalton, On Second Thought: An Empirical Analysis of
When the Supreme Court Decides Not to Decide, 55 Loy. U. CHL L.J. 241, 251-52 (2023) (explaining
how threshold justiciability issues allow the Court to pass upon constitutional questions and defer to
Congress’s policymaking power); Huang, supra note 20, at 97-98, 102-04.
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and appeals in civil cases from lower federal courts as well as writs of error from
state supreme courts that denied federal claims or defenses® Although the
Court’s appellate jurisdiction was mandatory, it was not burdensome; up until the
1840s, only thirty-five to fifty cases fell within its scope each year.”” Chief Justice
Marshall embraced the Court’s duty to resolve appeals, saying, “With whatever
doubts, with whatever difficulties, a case may be attended, we must decide it, if it
be brought before us. We have no more right to decline the exercise of jurisdic-
tion which is given, than to usurp that which is not given.”®

Over time, the Court’s entirely mandatory appellate jurisdiction became
impracticable. Throughout the nineteenth century, Congress expanded the origi-
nal jurisdiction of lower federal courts, which consequently augmented the
Court’s mandatory appellate jurisdiction.”” Congress also required the Court to
hear more kinds of state court appeals.’® As a result, the number of cases on the
Court’s docket multiplied exponentially.’' By 1890, it had a backlog of 1,800
pending appeals.’> Some estimate that it took the Court an average of three-and-
a-half years to hear oral arguments in docketed cases.”

In response, Congress gave the Court its first taste of docket discretion through
the Evarts Act of 1891.* The Act attempted to reduce pressure on the Court by
establishing intermediate appellate courts, known today as circuit courts, to han-
dle appeals that previously went straight to the Court.” Although the Court
retained mandatory appellate jurisdiction over most circuit court decisions, the
Act made some of them final and, thus, not automatically appealable.*® These
kinds of cases could only reach the Court under two circumstances: if a circuit
court certified a question of law for the Court’s review or if the Court voluntarily
chose to hear the case by granting a writ of certiorari.”” This discretionary power
fundamentally changed the Court by empowering it to shape its docket for the
first time.

The Court used its newfound discretion modestly. In the first two years follow-
ing the Evarts Act’s passage, the Court only granted two discretionary appeals.™
Even after Congress expanded the Court’s discretionary appellate jurisdiction in

26. WILLIAM BAUDE, JACK GOLDSMITH, JOHN F. MANNING, JAMES E. PFANDER & AMANDA
L. TYLER, HART AND WECHSLER’S THE FEDERAL COURTS AND THE FEDERAL SYSTEM 326 (8th ed. 2025).

27. VLADECK, supra note 24, at 36.

28. Cohens v. Virginia, 19 U.S. 264, 404 (1821).

29. VLADECK, supra note 24, at 38. Some of these jurisdictional expansions included allowing lower
federal courts to adjudicate state criminal appeals through writs of habeas corpus, Section 1983 claims,
and lawsuits based on federal law with an amount of controversy in excess of $500. /d.

30. 1d.

31. Id. at 39.

32. Id.

33. BAUDEET AL., supra note 26, at 327.

34. VLADECK, supra note 24, at 39.

35. BAUDEET AL., supra note 26, at 327.

36. Id. These cases included “diversity cases, suits under the revenue and patent laws, criminal cases,
and admiralty suits.” /d.

37. 1d.

38. VLADECK, supra note 24, at 40.
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1914—so that it encompassed more kinds of state court cases—only a quarter of
the Court’s caseload came from certiorari grants.”® The Court chose to grant certi-
orari in so few cases because it believed that its docket discretion should be used
“sparingly and with great caution.”™*

Although Congress initially afforded the Court discretion, no person had a
more profound impact on its power than Chief Justice, and former President,
William Howard Taft. Chief Justice Taft worried that the Evarts Act had not
done enough to alleviate the Court’s resource strains.*' Even though the Act
reduced the number of appeals within the Court’s mandatory appellate jurisdic-
tion, the Court was still swamped with over 1,000 cases a year in the decades fol-
lowing its passage.** Chief Justice Taft maintained that inundating the Court with
mandatory appeals was unnecessary because circuit courts already oversaw the
decisions of district courts.* Rather than providing a second level of review to
individual disputes, Chief Justice Taft believed that the Court should focus on
articulating generally applicable legal principles and ensuring the uniformity of
federal law.** For this reason, Chief Justice Taft argued that the Court needed
greater discretion to prioritize cases of national importance.*’

To achieve his vision, Chief Justice Taft helped draft and advocate for the
Judges’ Bill of 1925.% The Bill gave the Court discretionary appellate jurisdic-
tion over most cases.*’” Prior to the Bill, the Court had mandatory appellate juris-
diction over roughly 40% of all lower court cases and discretionary appellate
jurisdiction over the remaining 60%.* After the Bill, the Court was only obli-
gated to hear about 15% of all lower court cases and had discretion over the
remaining 85%.* The Bill also imposed no requirements on the certiorari pro-
cess; instead, it gave the Court complete freedom to decide which cases were
worthy of its review.>

The Court exercised its expanded discretion in both foreseeable and unforesee-
able ways. As predicted, the Court’s discretion allowed it to resolve its immense
backlog of appeals, which it cleared by the 1928 Term.”' But unexpectedly, the
Court used its discretion not only to choose which cases to hear, but to handpick

39. Id. at 40—42; BAUDE ET AL., supra note 26, at 328.

40. VLADECK, supra note 24, at 40.

41. See Robert Post, The Incomparable Chief Justiceship of William Howard Taft, 2020 MICH. ST.
L. REv. 1, 71 (2020).

42. Seeid. at 69.

43. Seeid. at 70.

44. 1d.

45. Id. at 73,76, 82.

46. VLADECK, supra note 24, at 29.

47. See id. at 43; Post, supra note 41, at 81-82.

48. VLADECK, supra note 24, at 45-46.

49. Id. at 46.

50. Id. The Court later amended its rules to delineate which “kinds of cases ... would possess
sufficient national importance to warrant [its] attention.” Post, supra note 41, at 82.

51. Post, supranote 41, at 85.
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particular legal issues it wanted to resolve within those cases.”® Before the
Judges’ Bill, grants of certiorari extended to every legal issue presented by the
parties in their certiorari petitions.”® Indeed, when advocating for the Bill, Chief
Justice Taft assured Congress that this practice would continue.”* But once the
Court received broad discretion, it sometimes limited its grants of certiorari to
fewer than all of the questions presented in certiorari petitions.>

Although the Court’s expansive discretion helped it operate more efficiently,
over time, it became bogged down with mandatory appeals again. In the 1980s,
the Court granted full review and heard oral argument in fewer than 200 cases
annually, 30 to 50 of which were mandatory appeals.”® The Court summarily
resolved the rest of the cases on its docket without argument or detailed explana-
tion, including 150 to 200 mandatory cases.”” By the late 1980s, many of the
Justices disliked the existing system for handling mandatory appeals, so they
decided to lobby for change.”® The Justices argued that the Court’s resources
were better spent on discretionary appeals because mandatory ones often entailed
complex but insignificant issues.” If the Court were required to hear fewer cases,
the Justices maintained, it would have the bandwidth to resolve more cases that
present important, national issues.*

In 1988, Congress responded by eliminating the last vestiges of the Court’s
mandatory appellate jurisdiction. The Supreme Court Case Selections Act
awarded the Court almost complete control over its docket, the only exception
being rare direct appeals from three-judge, district court panels.”'

With the rise of the Court’s unfettered discretion came the fall of its docket
size. Before the passage of the Supreme Court Case Selections Act, the Court

52. See Scott H. Bice, The Limited Grant of Certiorari and the Justification of Judicial Review, 1975
Wis. L. REV. 343, 344-45 (1975). Today, this practice is known as granting a limited writ of certiorari,
and it has evolved such that the Court can draft and entirely rewrite the question(s) presented. /d. at 344;
VLADECK, supra note 24, at 48; see, e.g., Pugin v. Garland, 143 S. Ct. 645 (2023) (“The petition for a
writ of certiorari is granted limited to the following question: To qualify as ‘an offense relating to
obstruction of justice,” 8 U.S.C. §1101(a)(43)(S), must a predicate offense require a nexus with a
pending or ongoing investigation or judicial proceeding?”).

53. VLADECK, supra note 24, at 48. A certiorari petition is “a legal brief filed in the Supreme Court
asking the [J]ustices to review (and ultimately overturn) a lower court ruling.” Petitions We're Watching
for the Next Conference (7), SCOTUSBLOG, https://www.scotusblog.com/case-files/petitions-were-
watching [https://perma.cc/LE7X-CTIB] (last visited Apr. 13, 2026).

54. See Edward A. Hartnett, Questioning Certiorari: Some Reflections Seventy-Five Years After the
Judges’ Bill, 100 CoLUM. L. REV. 1643, 1705-06 (2000); VLADECK, supra note 24, at 47-48.

55. Bice, supranote 52, at 373.

56. Stuart Taylor Jr., Supreme Court Is Expected to Gain Wide Freedom in Selecting Cases, N.Y.
TIMES (June 9, 1988), https://www.nytimes.com/1988/06/09/us/supreme-court-is-expected-to-gain-
wide-freedom-in-selecting-cases.html.

57. Id.

58. Id.

59. Id.

60. See id.

61. VLADECK, supra note 24, at 57. Three-judge, district court panels only adjudicate challenges to
congressional reapportionment and certain campaign finance disputes. /d.
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granted between 170 and 185 cases certiorari annually.®” But after its passage, the
grant rate plummeted. There were 144 grants in 1990, 101 in 2000, 91 in 2010,
and only 74 in 2020.%° This dwindling grant rate cannot be attributed to a shortage
of certiorari petitions. The Court received 5,502 certiorari petitions in 1990,
7,852 in 2000, 7,857 in 2010, and 5,307 in 2020.°* And although the Court has
consistently received well over 4,000 certiorari petitions annually since 2021, it
only chooses to review about 1.5% of them.®

The transformation of the Court’s appellate jurisdiction from mandatory to dis-
cretionary altered the Court’s model of adjudication, and, consequently, its role
in our judicial system. There are two primary models of adjudication: the dispute-re-
solution model and the law-declaration model.® Proponents of the dispute-resolu-
tion model believe that the Court’s job is to definitively settle controversies between
the named parties to a lawsuit.*” And supporters of the law-declaration model, such
as Chief Justice Taft, contend that the Court’s job is to clarify ambiguities and unify
discrepancies in the law for the benefit of parties and nonparties®®

When the Court’s mandatory appellate jurisdiction guaranteed individual dis-
putes a second level of appellate review, it adhered to the dispute-resolution
model of adjudication.®® Indeed, before the passage of the Judges’ Bill, many
considered Supreme Court review of cases involving federal issues to be a right,
not a privilege.”” But after the Judges’ Bill and Supreme Court Case Selections
Act gave it discretion to oversee the development of the law, the Court shifted to
the law-declaration model.”" For example, in a 1949 statement to the American
Bar Association, Chief Justice Fred Vinson described the new role of Supreme
Court litigators: “[Y]ou are, in a sense, prosecuting or defending class actions . . .
you represent not only your clients, but tremendously important principles, upon

62. See BAUDE ET AL., supra note 26, at 332.

63. Id.

64. Id. In other words, the Court only granted 2.6% of all certiorari petitions in 1990, 1.3% in 2000,
1.2% in 2010, and 1.4% in 2020. Id.

65. Id. (stating that the Court granted 76 of 4,900 certiorari petitions (1.6%) during the 2021 Term
and 62 of 4,159 certiorari petitions (1.5%) during the 2022 Term); see JOHN G. ROBERTS, JR., 2024
YEAR END REPORT ON THE FEDERAL JUDICIARY 10 (2024) (noting that 69 of 4,159 cases filed (1.7%)
were argued during the 2023 Term); JOHN G. ROBERTS, JR., 2025 YEAR END REPORT ON THE FEDERAL
JUDICIARY 8 (2025) (noting that 73 of 3,856 cases filed (1.9%) were argued during the 2024 Term).

66. BAUDE ET AL., supra note 26, at 92-93.

67. Id. at 92.

68. See Henry Paul Monaghan, On Avoiding Avoidance, Agenda Control, and Related Matters, 112
CoLuM. L. REV. 665, 684 (2012); BAUDE ET AL., supra note 26, at 93. The law-declaration and dispute-
resolution models are not entirely distinct. After all, dispute resolution necessitates some law declaration
at the Supreme Court level. See BAUDE ET AL., supra note 26, at 94. But under the dispute-resolution
model, any law that the Court declares is ancillary to the responsibility to render final decisions. /d. at
92. In contrast, the law-declaration model seeks to make the Court a “proactive manager of federal law.”
See Robert Post, The Supreme Court’s Crisis of Authority: Law, Politics, and the Judiciary Act of 1925,
101 NoTRE DAME L. REV. (forthcoming 2026) (manuscript at 9), https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=5075524 [https://perma.cc/6L.8Z-Y7D9].

69. Post, supranote 68, at 8.

70. Id. at 10.

71. Id. at 9.
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which are based the plans, hopes, and aspirations of a great many people through-
out the country.””* Additionally, in 1973, Chief Justice Earl Warren explained
that the Judiciary Act was designed “to permit the Court ... to establish our
national priorities in constitutional and legal matters” and that “[t]he establish-
ment of those priorities ... is a function that Congress, the bar, and the public
expect the Supreme Court to perform.””?

In sum, the Court’s discretion caused the Denominator Problem. Although the
Court’s discretion was supposed to help the Court clarify more legal issues for the
entire country, it has not always done so. Instead, the Court grants fewer cases certio-
rari—and thereby articulates fewer generally applicable legal principles—each year.

II. THE NUMERATOR PrROBLEM: How PROCEDURAL OFF-RAMPS ALLOW THE COURT
TO AVOID THE MERITS

As a reminder, the Numerator Problem is that the Supreme Court consistently
uses procedural off-ramps to avoid deciding the cases it grants certiorari on the
merits.”* This Part seeks to document the Numerator Problem’s existence through
original, empirical data and explain why it should be considered a “problem” in
the first place. Section II.A describes the methodology used to study the
Numerator Problem. Next, Section II.B presents and analyzes the data document-
ing its existence. And Section II.C argues that the Numerator Problem is trouble-
some both in conjunction with the Denominator Problem and in isolation.

A. RESEARCH METHOD

To understand the Numerator Problem, I studied every case that the Court
granted certiorari from October Term 20147 (OT2014) to OT2024.7° I chose to
study this period because, starting in OT2014, Court watchers observed that the
Court relists or reschedules virtually every case it grants certiorari at least once.”’

72. Id. at 15.

73. Id. at 16 (emphasis omitted).

74. See supra Introduction.

75. The Supreme Court’s annual terms are called “October Terms” because they begin on the first
Monday in October. The Supreme Court at Work, SUP. CT. OF THE U.S., https://www.supremecourt.gov/
about/courtatwork.aspx [https://perma.cc/BRB4-K4UQ] (last visited Apr. 13, 2026); see, e.g., SuP. CT.
INST., GEO. UN1v. L. CTR., A LOOK AHEAD: SUPREME COURT OF THE UNITED STATES OCTOBER TERM
2025 2 (2025).

76. To determine which cases the Court granted certiorari each year, I referred to the Court’s annual
“Granted & Noted Cases List.” See Granted/Noted Cases List, Sup. CT. OF THE U.S., https://www.
supremecourt.gov/orders/grantednotedlists.aspx [https://perma.cc/JPE7-VEBX] (last visited Apr. 13,
2026). The list contains every case that (1) the Court granted certiorari that Term or (2) the Court
granted certiorari during a previous Term and adjudicated that Term due to argument postponement or
other reasons. See, e.g., SUP. CT. OF THE U.S., SUPREME COURT OF THE UNITED STATES GRANTED &
NOTED LIST OCTOBER TERM 2024 CASES FOR ARGUMENT 1-10 (2025). Although the list also contains
cases that fall under the Court’s original jurisdiction, I excluded these cases from the dataset because the
Court did not exercise its discretion to hear them.

77. John Elwood, Relist Watch: What Does the Court’s Relist Streak Mean?, SCOTUSBLOG (Apr.
23, 2014, at 00:00 ET), https://www.scotusblog.com/2014/04/relist-watch-what-does-the-courts-relist-
streak-mean [https://perma.cc/AK4P-WCQV]; see also Adam Feldman, Why the Supreme Court Agrees
to Hear Some Cases and Not Others, SCOTUSBLOG (Aug. 26, 2025, at 09:30 ET), https://www.
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When the Court relists or reschedules a case, it postpones a vote on whether to
grant certiorari until a future conference.” Although it can relist or reschedule
cases for many reasons,” Court watchers speculate that the Court implemented
its ongoing postponement practice to give itself more time to vet cases for proce-
dural issues.® If that is true, the Court is aware of the Numerator Problem and
wants to fix it. Thus, in this study, I wanted to determine the frequency with
which procedural off-ramps nevertheless fell through the cracks.

Before describing the study, it is important to establish some key definitions.
First, a case’s merits are the legal issues that appear in its certiorari petition’s
question(s) presented.®' Thus, for the purposes of this Note, the Court decides a
case on the merits when it answers the question(s) presented. Second, the Court
takes an off-ramp when it declines to answer at least one of a case’s questions
presented.®” As discussed above, off-ramps can be procedural or nonprocedural .**
This Note focuses on procedural off-ramps only.** For the purposes of this Note,

scotusblog.com/2025/08/why-the-supreme-court-agrees-to-hear-some-cases-and-not-others [https://
perma.cc/4ZFW-4Y4P] (presenting data that the Court is more likely to grant cases on the paid docket
that are relisted or rescheduled multiple times). The only exceptions are certiorari grants that occur
during the Court’s Long Conference. Stephen Vladeck, /04: Relisting, Rescheduling, and Two Long-
Pending Capital Cases, ONE FIRST (Oct. 21, 2024), https://www.stevevladeck.com/p/104-relisting-
rescheduling-and-two [https://perma.cc/CL6Q-G7BB] [hereinafter Vladeck, Relisting]. The Long
Conference is the Court’s first formal meeting following its three-month summer recess at which the
Justices “consider and rule on pending matters.” Stephen Vladeck, 46. The Long Conference, ONE FIRST
(Sep. 25, 2023), https://www.stevevladeck.com/p/46-the-long-conference [https://perma.cc/X3XA-
TUSM]. Due to the lengthy gap between the Long Conference and the last conference of the previous
Term, a large number of backlogged certiorari petitions accumulate. /d.

78. Relisting occurs when the Justices discuss a certiorari petition at one conference and opt to
reconsider it at a subsequent one. Amy Howe, Frequently Asked Questions: Orders, SCOTUSBLOG
(June 24, 2013, at 00:00 ET), https://www.scotusblog.com/2013/06/frequently-asked-questions-orders
[https://perma.cc/7Z3S-K7ZC]. And rescheduling happens when the Justices postpone consideration of
a never-discussed certiorari petition until a future conference. John Elwood, Revenge of the Rescheduled
Cases: Congressional Proxy Voting, The Ministerial Exception, and More, SCOTUSBLOG (Jan. 20,
2022, at 00:00 ET), https://www.scotusblog.com/2022/01/revenge-of-the-rescheduled-cases-
congressional-proxy-voting-the-ministerial-exception-and-more [https://perma.cc/KY2A-RPUQ].

79. Other possible reasons why the Justices might relist or reschedule a case include: they did not
finish discussing it at the first conference, they chose to deny the petition and at least one Justice wants to
write a statement respecting the denial, they voted to grant the petition and summarily resolve it, and
they voted to grant certiorari but “are deliberately delaying when to make that decision public” so they
can avoid deciding the case that Term. Vladeck, Relisting, supra note 77.

80. See, e.g., Elwood, supra note 77; Vladeck, Relisting, supra note 77.

81. See MARIA L. Ciampl & WILLIAM H. MANz, THE QUESTION PRESENTED: MODEL APPELLATE
BRIEFS 9 (2000); Sup. Ct. R. 14(1)(a) (explaining that the Court’s review is limited to the “questions set
out in the petition, or fairly included therein”); Sup. Ct. R. 24(1)(a) (stating that merits briefs must
contain the “questions presented for review under Rule 14.1(a)”). Oftentimes, the merits are defined in
contrast with procedural issues. See, e.g., Jay Tidmarsh, Resolving Cases “On the Merits,” 87 DENV.
U. L. REV. 407, 409 (2010). But, sometimes, procedural issues can be merits issues. See infra note 93.

82. Palmer, supranote 19.

83. See supra Introduction.

84. 1 chose to limit the scope of this Note to procedural off-ramps to test the hypothesis that
postponing a case before granting certiorari gives the Court time to detect procedural issues. See supra
notes 73—78 and accompanying text. Future research should study the prevalence of nonprocedural off-
ramps. That way, we can gain a more complete understanding of how often the Court avoids the merits
of the cases it grants certiorari.
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the Court takes a procedural off-ramp when it disposes of a case due to a thresh-
old justiciability issue,* dismisses a case as improvidently granted,®®
remands a case for the lower court to address an issue in the first instance,?’
or remands a case with instructions to dismiss or vacate.*® Common justici-
ability issues include: standing,” mootness,” ripeness,”’ and the political question
doctrine.”

For my research method, I first looked at the question(s) presented in each case
the Court granted certiorari from OT2014 to OT2024. Then, I read the Court’s
holding to see if it answered the question(s) presented.” If it did not answer at
least one of the questions presented, I determined that the Court used an off-ramp
and assessed whether the off-ramp was procedural. If the Court took a procedural
off-ramp, I added the case to my dataset. In addition to identifying information
about the case, I recorded three pieces of information: (1) the procedural off-
ramp used; (2) the subject matter of the merits issue(s) avoided; and (3) whether
the decision to take the procedural off-ramp was unanimous.”*

85. See, e.g., Acheson Hotels, LLC v. Laufer, 601 U.S. 1, 5 (2023) (“Laufer’s case against Acheson
is moot, and we dismiss it on that ground.”).

86. See, e.g., Facebook, Inc. v. Amalgamated Bank, 604 U.S. 4, 4 (2024) (per curiam) (“The writ of
certiorari is dismissed as improvidently granted.”).

87. See, e.g., Moody v. NetChoice, LLC, 603 U.S. 707, 726 (2024) (‘“Neither the Eleventh Circuit
nor the Fifth Circuit performed the facial analysis in the way just described... . So we vacate the
decisions below and remand these cases. That will enable the lower courts to consider the scope of the
laws’ applications, and weigh the unconstitutional as against the constitutional ones.”).

88. See, e.g., Carnahan v. Maloney, 143 S. Ct. 2653 (2023) (mem.) (“Judgment vacated, and case
remanded . .. with instructions to dismiss the case.”). I developed my definition of procedural off-ramps
after reading Bert I. Huang’s analysis of the Court’s avoidance methods in A Court of Two Minds. See
Huang, supra note 20, at 97-98. In the Article, Huang mentions several ways the Court avoids
answering the questions presented in the cases it grants certiorari, including answering an antecedent
substantive question in a way that precludes further review, ruling so narrowly that it effectively avoids
the true question presented, remanding for lower court clarification of an ambiguity or antecedent
question, declaring the case nonjusticiable, and dismissing the case as improvidently granted. See id.
Although Huang refers to only some of these avoidance mechanisms as off-ramps, I reasoned that they
all fit my definition. See id. Accordingly, I classified the first two avoidance mechanisms listed above as
nonprocedural off-ramps and the latter three as procedural off-ramps. After reviewing the cases from
OT2014 to OT2024, I also decided to designate dismissals with instructions to vacate or dismiss as
procedural off-ramps, even though Huang does not discuss them in his Article.

89. See, e.g., Murthy v. Missouri, 603 U.S. 43, 49-50 (2024).

90. See, e.g., Acheson Hotels, 601 U.S. at 5.

91. See, e.g., Trump v. New York, 592 U.S. 125, 134 (2020) (per curiam).

92. See, e.g., Rucho v. Common Cause, 588 U.S. 684, 718 (2019). Huang only mentioned one
justiciability issue (standing) in his Article, so I consulted other sources for a more comprehensive list.
See Huang, supra note 20, at 97 n.31; Feldman & Dalton, supra note 25, at 246.

93. Sometimes, a case’s only question presented is procedural. When that happens, answering the
procedural question constitutes a decision on the merits, and the Court does not take a procedural off-
ramp. See, e.g., TransUnion LLC v. Ramirez, 594 U.S. 413, 422, 442 (2021). However, if the Court does
not answer the procedural question and instead disposes of the case on different, but still procedural,
grounds, then the Court avoids the case’s merits and takes a procedural off-ramp. See, e.g., Acheson
Hotels, 601 U.S. at 4-5.

94. See generally infra App. I determined the subject matter of the merits issue(s) avoided by looking
at the content of the question(s) presented and the factual context from in the question(s) presented
arose.
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After compiling the data, I removed two kinds of false positives: (1) cases vol-
untarily dismissed by the parties, as opposed to the Court,”” and (2) cases that the
Court rescheduled for a later Term, postponed, or held in abeyance after granting
certiorari.” I also reviewed the data to ascertain any trends that warranted further
probing. Three emerged.

The first trend was that procedural off-ramps vary depending on when and by
whom they are introduced into a case. Considering both of these variables, I
developed three distinct categories of procedural off-ramps: built-in, Court-con-
structed, and sua sponte. A built-in procedural off-ramp is a procedural issue that
a litigant includes in her certiorari petition’s questions presented—alongside at
least one nonprocedural merits issue.”” A Court-constructed procedural off-ramp
is a procedural issue that the Court adds to the question(s) presented upon grant-
ing certiorari or after doing so, as long as the addition occurs before the Court

95. T excluded these decisions from the dataset because the Court did not choose to avoid the merits in
them. Instead, party settlements and circumstances beyond the Court’s control necessitated dismissal. From
0T2014 to OT2024, there were three reasons why parties decided to voluntarily dismiss cases: (1) the parties
filed a joint stipulation requesting dismissal under Federal Rule of Appellate Procedure 46, see, for example,
Department of Education v. Career Colleges and Schools of Texas, SCOTUSBLOG, https://www.scotusblog.
com/cases/case-files/department-of-education-v-career-colleges-and-schools-of-texas [https://perma.cc/K6XX-
BXFES8] (last visited Apr. 13, 2026) (order acknowledging dismissal under Rule 46); (2) one of the parties died,
see, for example, Walker v. United States, SCOTUSBLOG, https://www.scotusblog.com/cases/case-files/
walker-v-united-states [https://perma.cc/3USM-WQ94] (last visited Apr. 13, 2026) (order dismissing the
certiorari petition); and (3) one of the parties failed to submit briefs, see, for example, Chen v. Mayor and City
Council of Baltimore, Maryland, SCOTUSBLOG, https://www.scotusblog.com/cases/case-files/chen-v-mayor-
and-city-council-of-baltimore-maryland [https://perma.cc/2Y3U-QGP7] (last visited Apr. 13, 2026) (order
dismissing writ of certiorari). The vast majority of voluntary dismissals during the studied period fell into the
first category.

96. See, e.g., Robinson v. Callais, SCOTUSBLOG, https://www.scotusblog.com/cases/case-files/robinson-v-
callais-2 [https://perma.cc/2AWEF-59TD] (last visited Apr. 13, 2026) (order setting case for reargument);
Rutledge v. Pharmaceutical Care Management Association, SCOTUSBLOG, https://www.scotusblog.com/cases/
case-files/rutledge-v-pharmaceutical-care-management-association [https://perma.cc/Q7AE-AUQL] (last
visited Apr. 13, 2026) (order postponing oral argument); Pivotal Software, Inc. v. Superior Court of CA,
SCOTUSBLOG, https://www.scotusblog.com/cases/case-files/pivotal-software-inc-v-tran [https://perma.cc/
DQV8-GDWG] (last visited Apr. 13, 2026) (order removing case from the argument calendar and holding the
briefing schedule in abeyance). I excluded these cases from the dataset because, usually, the Court answered the
question(s) presented in them eventually; it just did not do so during the Term in which it granted certiorari.
However, if the Court rescheduled, postponed, or held in abeyance a case only to take a procedural off-ramp
during a later Term, I included the case in the dataset. Some cases that were postponed, rescheduled, or held in
abeyance appeared as a grant during two consecutive Terms. Compare SUP. CT. OF THE U.S., SUPREME COURT
OF THE UNITED STATES GRANTED & NOTED LIST OCTOBER TERM 2020 CASES FOR ARGUMENT 10 (2021),
https://www.supremecourt.gov/orders/20grantednotedlist.pdf [https://perma.cc/JS6S-8DVP] (noting that
Becerra v. Gresham was removed from the argument calendar and held in abeyance), with Sup. CT. OF THE
U.S., SUPREME COURT OF THE UNITED STATES GRANTED & NOTED LIST OCTOBER TERM 2021 CASES FOR
ARGUMENT 9 (2022) (noting that Becerra v. Gresham was dismissed as moot). When this occurred, I included
the case in the total number of grants for both Terms in which it was listed.

97. Compare Petition for a Writ of Certiorari at I, FDA v. All. for Hippocratic Med., 602 U.S. 367
(2024) (No. 23-235) (presenting the procedural question of whether respondents have standing to
challenge the FDA’s actions alongside the nonprocedural question of whether the FDA’s actions were
arbitrary and capricious), with All. for Hippocratic Med., 602 U.S. at 374 (holding that the respondents
lacked standing to challenge the FDA’s actions). It is necessary for a built-in off-ramp to accompany at
least one other merits issue because, if the only question presented is procedural and the Court answers
it, the Court does not take a procedural off-ramp. See supra note 93 and accompanying text.



https://www.scotusblog.com/cases/case-files/department-of-education-v-career-colleges-and-schools-of-texas
https://www.scotusblog.com/cases/case-files/department-of-education-v-career-colleges-and-schools-of-texas
https://perma.cc/K6XX-BXF8
https://perma.cc/K6XX-BXF8
https://www.scotusblog.com/cases/case-files/walker-v-united-states
https://www.scotusblog.com/cases/case-files/walker-v-united-states
https://perma.cc/3USM-WQ94
https://www.scotusblog.com/cases/case-files/chen-v-mayor-and-city-council-of-baltimore-maryland
https://www.scotusblog.com/cases/case-files/chen-v-mayor-and-city-council-of-baltimore-maryland
https://perma.cc/2Y3U-QGP7
https://www.scotusblog.com/cases/case-files/robinson-v-callais-2
https://www.scotusblog.com/cases/case-files/robinson-v-callais-2
https://perma.cc/2AWF-59TD
https://www.scotusblog.com/cases/case-files/rutledge-v-pharmaceutical-care-management-association
https://www.scotusblog.com/cases/case-files/rutledge-v-pharmaceutical-care-management-association
https://perma.cc/Q7AE-AUQL
https://www.scotusblog.com/cases/case-files/pivotal-software-inc-v-tran
https://perma.cc/DQV8-GDWG
https://perma.cc/DQV8-GDWG
https://www.supremecourt.gov/orders/20grantednotedlist.pdf
https://perma.cc/JS6S-8DVP
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renders a final decision in the case.”® And a sua sponte procedural off-ramp is a
procedural issue that does not appear in any iteration of the question(s) presented
but upon which the Court bases its final decision.”

The second trend was that the Court frequently exercised its discretion to alter the
merits of cases in which it took procedural off-ramps. Four primary ways it did so
were by drafting, rewriting, adding questions to, and declining to review all of the
question(s) presented.'® As I reviewed the data, I noted when the Court exercised
its question-presented discretion and still chose to take procedural off-ramps.'”!

A final trend was that the Court used procedural off-ramps to avoid many polit-
ically divisive merits issues. I classified an issue as “politically divisive” if amod-
erator asked a candidate about it during any presidential debate between the
Democratic and Republican nominees that occurred in the studied period—
OT2014 to OT2024.'% After reviewing the debate transcripts, I concluded that
the politically divisive issues that appeared in cases in the dataset were: agency
power and deference, the Affordable Care Act, civil rights (including issues
related to ethnicity, disability, race, religion, and sexual orientation), climate
change and the environment, immigration, labor and employment, reproductive
rights, the Second Amendment, national security, the opioid crisis, and voting

98. Compare Carmey v. Adams, SCOTUSBLOG, https://www.scotusblog.com/cases/case-files/carney-v-
adams [https://perma.cc/SG42-L6XD] (last visited Apr. 13, 2026) (“In addition to the questions presented by
the petition, the parties are directed to brief and argue the following question: Whether respondent has
demonstrated Article Il standing.”), with Carney v. Adams, 592 U.S. 53, 55 (2020) (holding that the
respondent lacked Article III standing).

99. Compare Petition for a Writ of Certiorari at i, NVIDIA Corp. v. E. Ohman J:or Fonder AB, 604
U.S. 20 (2024) (No. 23-970) (presenting two nonprocedural questions), with NVIDIA Corp., 604 U.S. at
20 (per curiam) (dismissing the writ of certiorari as improvidently granted).

100. See, e.g., United States v. Texas, SCOTUSBLOG, https://www.scotusblog.com/cases/case-files/
united-states-v-texas-5 [https://perma.cc/WLJ9-DCID] (last visited Apr. 13, 2026) (“The parties are
directed to brief and argue the following questions: 1. Whether the state plaintiffs have Article III
standing to challenge the Department of Homeland Security’s Guidelines for the Enforcement of Civil
Immigration Law; 2. Whether the Guidelines are contrary to 8 U.S.C. §1226(c) or 8 U.S.C. §1231(a), or
otherwise violate the Administrative Procedure Act; and 3. Whether 8 U.S.C. §1252(f)(1) prevents the
entry of an order to ‘hold unlawful and set aside’ the Guidelines under 5 U.S.C. §706(2).”); Arizona v.
City and County of San Francisco, California, SCOTUSBLOG, https://www.scotusblog.com/cases/case-
files/arizona-v-city-and-county-of-san-francisco-california [https://perma.cc/4ABM2-WEZF] (last visited
Apr. 13, 2026) (“Petition GRANTED limited to Question 1 presented by the petition.”). In some of the
cases in the dataset, the Court used its discretion to add procedural issues and it disposed of the cases
using those procedural issues, meaning that it took Court-constructed procedural off-ramps. Because I
wanted to study how often the Court used its discretion to alter the merits, I did not categorize these
kinds of question additions as exercises of the Court’s discretion. However, I counted Court-constructed
procedural off-ramps as exercises of the Court’s discretion if the Court drafted or rewrote multiple
questions, one of them was procedural, and the Court disposed of the case using the procedural issue,
because the Court handpicked other merits questions.

101. In the Appendix, the delta symbol (A) denotes cases in which the Court exercised its question-
presented discretion. See, e.g., infra App. row 1.

102. The eligible debates include: the three Clinton-Trump debates before the 2016 election, the two
Biden-Trump debates before the 2020 election, and the Harris-Trump and Biden-Trump debates before
the 2024 election.
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rights and election integrity.'*® In addition to noting which cases contained con-
troversial merits issues, I flagged any time a case involved a challenge to a presi-
dent’s policies or a party’s political affiliation.

B. FINDINGS

This Section details the findings of my study. Each of this Section’s three
Subsections discusses one notable feature of the data: (1) the prevalence of proce-
dural off-ramps, (2) the characteristics of procedural off-ramps, and (3) the sub-
ject matter of the merits issues avoided.

1. Prevalence of Procedural Off-Ramps

From OT2014 to OT2024, the Court consistently relied on procedural off-
ramps to dispose of cases it granted certiorari. On the low end of the spectrum,
the Court only took one procedural off-ramp in OT2014 and three in both
0T2019 and OT2024."* But during most Terms in the sample, the Court took far
more. For example, in OT2018 and OT2020, the Court took eight procedural off-
ramps.'” And in OT2015, OT2017, OT2022, and OT2023, it took ten.'°® Thus,
although the number of procedural off-ramps varied from Term to Term, they
have been a fixture of the Court’s docket since, at least, OT2014.

As Figures 1 and 2 demonstrate, the Court’s consistent use of procedural off-
ramps is significant in light of its shrinking merits docket. For example, in
OT2015—a Term with a relatively large number of grants—the Court granted

103. See Politico Staff, Full Transcript: First 2016 Presidential Debate, POLITICO (Sep. 27, 2016, at
01:55 EDT), https://www.politico.com/story/2016/09/full-transcript-first-20 16-presidential-debate-
228761 (discussing civil rights, labor/employment, national security, and voting rights/election
integrity); Politico Staff, Full Transcript: Second 2016 Presidential Debate, POLITICO (Oct. 10, 2016, at
01:16 EDT), https://www.politico.com/story/2016/10/2016-presidential-debate-transcript-229519
(discussing the Affordable Care Act, civil rights, and climate change/the environment); Politico Staff,
Full Transcript: Third 2016 Presidential Debate, POLITICO (Oct. 20, 2016, at 00:04 EDT), https://www.
politico.com/story/2016/10/full-transcript-third-2016-presidential-debate-230063 (discussing the
Affordable Care Act, immigration, labor/employment, national security, reproductive rights, the Second
Amendment, and voting rights/election integrity); September 29, 2020 Debate Transcript, COMM’N ON
PRESIDENTIAL DEBATES (Sep. 29, 2020), https://www.debates.org/voter-education/debate-transcripts/
september-29-2020-debate-transcript [https://perma.cc/DR8U-XNEE] (discussing agency power/
deference, the Affordable Care Act, civil rights, climate change/the environment, and voting rights/
election integrity); Presidential Debate at Belmont University in Nashville, Tennessee, COMM’N ON
PRESIDENTIAL DEBATES (Oct. 22, 2020), https://www.debates.org/voter-education/debate-transcripts/
october-22-2020-debate-transcript [https://perma.cc/3EJT-FB5D] (discussing the Affordable Care Act,
civil rights, climate change/the environment, immigration, labor/employment, national security, and
voting rights/election integrity); CNN Staff, READ: Biden-Trump Debate Transcript, CNN POL. (June
28,2024, at 17:28 EDT), https://www.cnn.com/2024/06/27 /politics/read-biden-trump-debate-rush-
transcript [https://perma.cc/BDIT-XXAJ] (discussing civil rights, climate change/the environment,
immigration, the opioid crisis, reproductive rights, voting rights/election integrity); Riley Hoffman,
READ: Harris-Trump Presidential Debate Transcript, ABC NEWS (Sep. 10, 2024, at 23:58 ET), https://
abcnews.go.com/Politics/harris-trump-presidential-debate-transcript/story?id=113560542 [https://
perma.cc/XVS5C-RGRW] (discussing the Affordable Care Act, civil rights, climate change/the
environment, immigration, reproductive rights, and voting rights/election integrity).

104. See infra App. rows 1-3,36-38, 71.

105. See infra App. rows 28-35, 39—46.

106. See infra App. rows 413, 14-23, 47-56, 61-70.
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eighty-two cases certiorari, and it took ten procedural off-ramps, meaning that it
only decided seventy-two cases (88%) on the merits.'”” But in OT2022—the
Term with the smallest number of grants (sixty-eight)—taking the same number
of procedural off-ramps had an even more significant impact because the Court
only addressed the merits of fifty-seven cases (84%).'”® Moreover, looking at the
dataset as a whole, the Court granted 831 cases certiorari from OT2014 to
0T2024 and took procedural off-ramps in 71 (9%) of them.'® Thus, during each
Term and across the dataset as a whole, the Court decided significantly fewer
cases on the merits than it granted certiorari.

Figure 1. THE SUPREME COURT’S GRANTED CASES PER YEAR BY
DISPOSITION.
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107. See infra Figure 1.

108. See infra Figure 1. The Court rendered only fifty-seven merits decisions in OT2022 because
there was one non-off-ramp dismissal. See infra Figure 1.

109. See infra Figure 2.
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Figure 2. THE SUPREME COURT’S TOTAL NUMBER OF MERITS DECISIONS V.
PROCEDURAL OFF-RAMPS V. NON-OFF-RAMP DisMIssaLS From OT2014-0T2024.

731, 88%

® Procedural Off-Ramps = Merits Decisions ® Non-Off-Ramp Dismissals

2. Procedural Off-Ramp Characteristics

Starting with the type of procedural off-ramp taken, the most common way for
the Court to avoid the merits was to decide that cases were nonjusticiable; the
Court did so in thirty-three of the seventy-one cases in the dataset (46%).''° Next,
the Court dismissed almost the same number of cases as improvidently granted as
it remanded for lower court clarification—nineteen (27%) and seventeen (24%),
respectively.''" And in only two cases (3%), the Court dismissed with instructions
to vacate.'"?

110. See infra Figure 3.
111. See infra Figure 3.
112. See infra Figure 3.
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Figure 3. PROCEDURAL OFF-RaMPs FROM OT2014-0T2024 BY TYPE.

® Justiciability Issue

= Dismissed as Improvidently Granted

= Remanded for Lower Court Clarification ® Remand with Instructions to Vacate or Dismiss

As for timing, in forty-one (58%) of the seventy-one cases in the dataset, the
Court took procedural off-ramps sua sponte, meaning that the procedural off-
ramp first appeared in the Court’s final decision.""” In just under a quarter of the
cases—seventeen (24%)—the Court constructed the procedural off-ramp some-
time between the grant of certiorari and the final decision.'* And, least com-
monly, the parties built the procedural off-ramp into the certiorari petitions of

thirteen cases (18%).!"°

Moreover, in the vast majority of cases in the dataset, the Court, as opposed to
the litigants, introduced the procedural issue into the case.''® Specifically, the
Court took sua sponte and Court-constructed procedural off-ramps in fifty-eight

(82%) of the seventy-one cases in the dataset.

117

113.
114.
115.
116.
117.

See infra Figure 4.
See infra Figure 4.
See infra Figure 4.
See infra Figure 4.
See infra Figure 4.
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Figure 4: PROCEDURAL OFF-RAMP CASES FROM 0T2014-0T2024 BY
TIMING AND INITIATOR.

® Built-In = Court-Constructed = Sua Sponte

Finally, the Court frequently took procedural off-ramps despite exercising its
question-presented discretion.''® Of the seventy-one cases in the dataset, the
Court altered, limited, or added to the question(s) presented in eighteen cases
(25%).""° Thus, even when the Court handpicked the issues it wanted to adjudi-
cate, there were still instances where it dodged them.

118. See infra Figure 5.
119. See infra Figure 5.
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Figure 5: PROCEDURAL OFF-RAMP CASES FROM 0T2014-0T2024 BY
DISCRETION USAGE.

® Discretion Used ™ Discretion Not Used

3. Subject Matter of Procedural Off-Ramp Cases

Finally, in taking procedural off-ramps, the Court avoided many politically divi-
sive issues.'” Of the seventy-one cases in the dataset, forty-six (65%) involved at
least one controversial merits issue.'”’ The contentious issues that appeared most
frequently include: civil rights (seventeen), agency power and deference (fourteen),
reproductive rights (twelve), the Affordable Care Act (eleven), and immigration
(nine).'** Even merits issues featured in fewer cases deeply divide the public, such
as the Second Amendment (one) and national security (one).'** And of the seventy-
one procedural off-ramp cases, thirty-three (46%) entailed challenges to a presi-
dent’s policies or a party’s political affiliation.'* Only twenty-five cases (35%) did
not address any politically controversial issues, which include securities/banking
(six) and arbitration (one).'?® Even fewer cases—nineteen (27%)—neither addressed

120. In the Appendix, the dagger symbol (f) denotes politically controversial cases. See, e.g., infra
App. row 3.

121. See infra Table 1; App. rows 3-4, 9-12, 14, 16-27, 29-31, 33-34, 36-38, 40-43, 45-47, 55-57,
60, 63—70. Because the merits of many cases involve more than one area of the law, one case can contain
multiple controversial issues. See, e.g., FDA v. All. for Hippocratic Med., 602 U.S. 367, 376 (2024)
(reproductive rights and agency power/deference).

122. See infra Table 1.

123. See infra App. rows 16, 37.

124. See infra App. rows 5-6, 8, 13-14, 21, 23, 25-31, 33-35, 46, 55-56, 64-70. In the Appendix,
the double dagger symbol (&) denotes cases involving presidential action or a party’s political affiliation.
See, e.g., infra App. row 5.

125. See infra Table 1; App. rows 1-2, 5-8, 13, 15, 28, 32, 35, 39, 44, 48-54, 58-59, 61-62, 71.
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politically controversial issues nor stemmed from a president’s policies or a party’s
political affiliation.'* This data suggests that the Court might take procedural off-
ramps to avoid deciding polarizing issues.

A potential explanation for this trend is that the Court fills its docket with a pro-
portionately large number of controversial cases. But the data tells another story.
For example, during OT2023, twenty-nine of sixty-nine total granted cases
(42%) were politically divisive.'””” However, of the ten procedural off-ramp cases
from that Term, five (50%) included controversial merits issues.'”® Thus, during
0T2023, the cases in which the Court took procedural off-ramps were more con-
troversial than the Court’s merits docket.

TABLE 1. MERITS IsSUES AVvOIDED FROM OT2014-0T2024 By SUBJECT MATTER.

Subject Matter Number of Appearances
Civil Procedure/Federal Courts 20
Civil Rights 17
Agency Power/Deference 14
Separation of Powers/Federalism 13
Reproductive Rights 12
The Affordable Care Act 11
Immigration 9
Justiciability 9
Technology/Social Media 8
Securities/Banking 6
Voting Rights/Election Integrity 6

126. See App.rows 1-2,7, 15,32, 39, 44, 48-54, 58-59, 61-62, 71.

127. See CFPB v. Cmty. Fin. Servs. Ass’n of Am., Ltd., 601 U.S. 416, 424 (2024) (agency power/
deference); Alexander v. S.C. State Conf. of the NAACP, 602 U.S. 1, 7 (2024) (voting rights/election
integrity); United States v. Rahimi, 602 U.S. 680, 685-86 (2024) (the Second Amendment); Wilkinson
v. Garland, 601 U.S. 209, 212 (2024) (immigration; agency power/deference); SEC v. Jarkesy, 603 U.S.
109, 115 (2024) (agency power/deference); Harrington v. Purdue Pharm. LP, 603 U.S. 204, 209 (2024)
(the opioid crisis); Muldrow v. City of St. Louis, 601 U.S. 346, 350 (2024) (labor/employment); FBI
v. Fikre, 601 U.S. 234, 236-37 (2024) (national security); Campos-Chaves v. Garland, 602 U.S. 447,
450 (2024) (consolidated with Garland v. Singh) (immigration); Loper Bright Enters. v. Raimondo, 603
U.S. 369, 377 (2024) (consolidated with Relentless Inc. v. Dep’t of Com.) (agency power/deference);
Trump v. Anderson, 601 U.S. 100, 104-06 (2024) (voting rights/election integrity); Corner Post, Inc.
v. Bd. of Governors of the Fed. Rsrv. Sys., 603 U.S. 799, 804 (2024) (agency power/deference); Ohio
v. EPA, 603 U.S. 279, 283 (2024) (consolidated with Kinder Morgan, Inc. v. EPA, Am. Forest & Paper
Ass’n, and U.S. Steel Corp. v. EPA) (agency power/deference; climate change/the environment);
Garland v. Cargill, 602 U.S. 406, 410 (2024) (agency power/deference); Nat’l Rifle Ass’n of Am.
v. Vullo, 602 U.S. 175, 185 (2024); Fischer v. United States, 603 U.S. 480, 484 (2024) (voting rights/
election integrity); Starbucks Corp. v. McKinney, 602 U.S. 339, 342 (2024) (labor/employment); Dep’t
of State v. Mufioz, 602 U.S. 899, 902-03 (2024) (immigration); Trump v. United States, 603 U.S. 593,
602 (2024) (voting rights/election integrity); infra App. rows 4, 9—12.

128. See infra App. rows 4—13.
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Subject Matter Number of Appearances

Other™

Native American Rights

@)}

Family Law

First Amendment

Military/Veterans Affairs

Criminal Procedure

Antitrust

Fifth Amendment

Labor/Employment

D DN DI B W W K K W

Consumer Protection

Additionally, the Justices often unanimously agreed to take procedural off-
ramps. Of the seventy-one cases in the dataset, all nine Justices consented to tak-
ing procedural off-ramps in fifty-three cases (75%)."*° In the remaining eighteen
cases (25%), at least one Justice penned a dissent or concurrence criticizing the
Court for taking a procedural off-ramp."'!

There are interesting trends in the nonunanimous cases. Only four (22%) of
them did not involve politically controversial issues.'** The other fourteen (78%)
implicated contentious topics, such as voting rights, the Affordable Care Act,
reproductive rights, and immigration.'** And only three (17%) involved neither
politically controversial issues nor a president’s policies or party’s political affili-
ation."** Perhaps unsurprisingly, the nonunanimous cases also frequently divided
the Justices down party lines. Specifically, in seventeen cases (94%), either sole
dissenters or a group of Justices appointed by presidents of the same political
party authored dissents."*> Conversely, a non-politically-aligned group authored
dissents together in only one nonunanimous procedural off-ramp case (6%).'*°
However, it is worth noting that, in two more cases, Justices appointed by presi-
dents of different political parties dissented to the Court taking procedural off-
ramps, but they did not dissent fogether; instead, a politically-aligned group auth-
ored one dissent and the odd Justice out wrote another."*’

129. Topics featured in only one case have been condensed into the “Other” category. In the
Appendix, asterisks (*) denote topics that fall into this category. See, e.g., infra App. row 15.

130. See infra App. rows 1-2, 5-7,9-10, 13, 15-28, 32-36, 44-51, 5360, 62-71.

131. See infra App. rows 3-4, 8, 11-12, 14, 29-31, 37-43, 52, 61.

132. See infra App. row 8 (technology/social media; First Amendment; civil procedure/federal
courts); id. at row 39 (civil procedure/federal courts; technology/social media); id. at row 52 (Native
American rights; civil procedure/federal courts); id. at row 61 (justiciability; consumer protection).

133. See infra App. rows 3—4, 11-12, 14,29-31, 37-38, 40-43.

134. See infra App.rows 39, 52, 61.

135. See infra App. rows 3-4, 8, 11-12, 14, 29-31, 37-39, 41-43, 52, 61.

136. See infra App. row 40.

137. See infra App. rows 11-12.
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Furthermore, dissenting Justices in these cases sometimes raised institutional
concerns about taking procedural off-ramps. For example, in Rucho v. Common
Cause, Justice Elena Kagan condemned the Court for dismissing a partisan gerry-
mandering challenge as a political question, saying, “For the first time ever, this
Court refuses to remedy a constitutional violation because it thinks the task
beyond judicial capabilities. ... [C]hecking [gerrymanders] is not beyond the
courts.”'*® Additionally, in New York State Rifle & Pistol Associationn v. City of
New York, Justice Samuel Alito chastised the Court for dismissing a Second
Amendment challenge as moot because doing so allowed its “docket to be manip-
ulated in a way that should not be countenanced.”"** Although this Note seeks to
give the Court the benefit of the doubt for taking procedural off-ramps so fre-
quently, the Justices themselves have cast doubt on the Court’s motives in their
dissents.

In sum, the data demonstrates that the Court consistently uses procedural off-
ramps to avoid reaching the merits of the cases it grants certiorari. Moreover,
trends in the data, such as the Court’s tendencies to introduce procedural issues
into cases without warning and to use procedural off-ramps to sidestep politically
divisive topics, provide insight into why procedural off-ramps have become so
prevalent. Building on this data, Section II.C offers four reasons why the
Numerator Problem is a pressing issue.

C. WHY THE NUMERATOR PROBLEM IS A PROBLEM

This Section argues that the Numerator Problem is troublesome for four rea-
sons: (1) it exacerbates the consequences of the Denominator Problem, (2) it
interferes with the Court’s law-declaration model of adjudication, (3) it wastes
resources, and (4) it undermines the Court’s legitimacy. The first issue with the
Numerator Problem stems from the interplay between itself and the Denominator
Problem. The latter three issues are inherent in the Numerator Problem and inde-
pendent of the Denominator Problem.

1. The Numerator Problem Exacerbates the Consequences of the Denominator
Problem

The primary consequence of the Denominator Problem is that the Court resolves
fewer legal issues each year.'** Even though the Court receives over 4,000 certiorari
petitions annually, it declines to address the legal questions presented in 98.5% of
them.'*! Consequently, it allows more ambiguity and conflict to persist in the law.

Procedural off-ramps exacerbate the already deleterious Denominator Problem
because taking a procedural off-ramp has a similar effect to denying a case certio-
rari. After both maneuvers, the legal question(s) that the parties ask the Court to

138. 588 U.S. 684, 721-22 (2019) (Kagan, J., dissenting) (emphasis in original).
139. 590 U.S. 336, 340 (2020) (Alito, J., dissenting).

140. See supra notes 63—65 and accompanying text.

141. See supra note 65 and accompanying text.
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resolve remain unanswered.'** Thus, procedural off-ramps allow the Court to
avoid deciding some of the 1.5% of cases it agrees to hear.

The interplay of the Numerator and Denominator Problems results in even less
legal clarity than meets the eye. For example, in OT2023, the Court granted sixty-
nine cases certiorari and took ten procedural off-ramps, meaning that it decided fifty-
nine cases on the merits.'*® Not only is the number of grants from this Term one of
the lowest in modern history, but the Court left unresolved the legal issues presented
in 14% of the cases on its merits docket.'** Therefore, the Denominator Problem tells
only half the story of the Court’s shrinking docket. The Numerator Problem elucidates
the full extent of the harm that the Court’s vast discretion has caused.

2. The Numerator Problem Interferes with the Court’s Law-Declaration Model
of Adjudication

Although there are normative disputes about which of the law-declaration and
dispute-resolution models is preferable, the Court’s law-declaration “function has
long since assumed overriding importance.”'* When advocating for the Judges’
Bill of 1925, Chief Justice Taft insisted that the Court must have the power to
pick its own cases so it can be an “arbiter of legal issues of national significance.”*®
And Congress passed the Supreme Court Case Selections Act to give the Court the
bandwidth to select and decide cases that impact the broader public.'” Many of
the Roberts Court’s'** practices underscore the primacy of its law-declaration func-
tion."* For example, the Roberts Court sometimes appoints amici curiae, rather than
parties, to argue issues that it adds to the question(s) presented.'™ In doing so, the
Court prioritizes clarifying legal issues that interest it over settling controversies
between the named parties to lawsuits.

Procedural off-ramps are at odds with the Court’s law-declaration model of
adjudication because the specific facts of a case prevent the Court from reaching
its generally applicable merits issues. For example, in FDA v. Alliance for
Hippocratic Medicine, the Court held that a group of doctors and medical associa-
tions lacked standing to challenge the FDA'’s relaxed mifepristone-administration

142. See Huang, supra note 20, at 97-98.

143. See supra Figure 1.

144. See supra Figure 1.

145. See Monaghan, supra note 68, at 683.

146. Id. at 684 (quoting FELIX FRANKFURTER & JAMES M. LANDIS, THE BUSINESS OF THE SUPREME
COURT: A STUDY IN THE FEDERAL JUDICIAL SYSTEM 26061 (Transaction Publishers 2009) (1928)).

147. Id. at 684 & n.91.

148. Periods of the Court’s history are usually demarcated by the tenures of its Chief Justices. So, the
“Roberts Court” refers to the groups of Justices who have served on the Court since 2005, following
Chief Justice John Roberts’s appointment to the bench. See John Roberts Court (2005-Present), JUSTIA,
https://supreme.justia.com/supreme-court-history/roberts-court  [https://perma.cc/BCY3-2W3T] (last
visited Apr. 13, 2026).

149. Allison Orr Larsen & Neal Devins, The Amicus Machine, 102 VA. L. REv. 1901, 1953 (2016).

150. Id. Other practices include calling for the views of the Solicitor General when deciding whether
to grant certiorari, using the internet and amicus briefs to conduct extra-record fact-finding, resolving
more questions of law than are necessary to settle a dispute, and forbidding circuit courts from issuing
anticipatory overrulings. /d.
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requirements."”' Terminating the lawsuit maintained the legal status quo and left
the question on which the Court granted certiorari unanswered. In other words, the
Court ended the dispute between the doctors, medical associations, and FDA but
failed to clarify the law.

Moreover, procedural off-ramps are particularly inconsistent with the Court’s
law-declaration model in cases where the Court handpicks the legal issue that it
wants to resolve.'”> The Court’s ability to “‘add[],” ‘subtract[],” or reformulate
questions presented” can constitute “a particularly aggressive form of law decla-
ration” that “emboldens it to pontificate about questions of law that it wants to
decide.”'** As Subsection I1.B.2 detailed, in a quarter of the cases in the dataset, the
Court took procedural off-ramps after using its discretion to rewrite, limit, or add to
the question(s) presented."* When the Court selects legal issues in this manner, it
tees up its law-declaration power. It is puzzling, then, why the Court frequently
declines to use it. Perhaps the Court’s certiorari-vetting process is not thorough
enough to detect procedural issues in certiorari petitions. Or maybe late-breaking
procedural issues are commonplace; after all, only thirteen cases in the dataset con-
tain built-in procedural off-ramps.’*> However, it is also possible that the Court
sometimes abuses its vast discretion by granting cases it intends to dismiss.

Notwithstanding the foregoing, procedural off-ramps and the Court’s law-dec-
laration model are not mutually exclusive. Specifically, procedural off-ramps that
implicate justiciability require the Court to declare the law.'>® Returning to the
Alliance for Hippocratic Medicine example, when the Court found that the doc-
tors and medical associations lacked standing, it outlined two new legal princi-
ples: (1) doctors cannot challenge general safety regulations based solely on fear
of their attenuated, downstream effects, and (2) organizations do not suffer an
injury-in-fact when they spend money to oppose a government policy that does
not otherwise affect them."”” Therefore, although the Court dodged the merits, it
created new standing precedents that bind the whole country.

151. 602 U.S. 367, 372-74 (2024). For a description of Mifepristone:

Mifepristone is a drug that blocks a hormone called progesterone that is needed for a preg-
nancy to continue. Mifepristone, when used together with another medicine called misopros-
tol, is used to end an intrauterine pregnancy through ten weeks gestation (70 days or less
since the first day of the last menstrual period).

Questions and Answers on Mifepristone for Medical Termination of Pregnancy Through Ten Weeks
Gestation, U.S. FDA (Feb 2, 2025), https://www.fda.gov/drugs/postmarket-drug-safety-information-
patients-and-providers/questions-and-answers-mifepristone-medical-termination-pregnanc y-through-
ten-weeks-gestation.

152. See supranotes 118—119 and accompanying text.

153. Leading Cases, Article IIl — Cases or Controversies — Certiorari — National Rifle Ass’n of
America v. Vullo, 138 HARV. L. REv. 305, 305, 313 (2024) (alterations in original) (quoting Benjamin
B. Johnson, The Origins of Supreme Court Question Selection, 122 COLUM. L. REV. 793, 795 (2022)).

154. See supra note 119 and accompanying text.

155. See supra Figure 4.

156. The Court does not declare the law when it dismisses cases as improvidently granted, remands
cases for lower court clarification, and dismisses cases with instructions to vacate. See infra Subsection
I1.C.3.

157. FDA v. All. for Hippocratic Med., 602 U.S. 367, 391-92, 394 (2024).
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As the example above shows, resolving procedural issues has value. Without
them, we would not have our justiciability doctrines. So, if the Court wants to
declare procedural law, it should by all means. But a better way to do so is by
granting certiorari to cases that present procedural merits questions."”® The
Court’s inability or unwillingness to decide the merits question(s) on which it
grants certiorari does not justify its consistent pattern of answering procedural
questions at the expense of the merits.

3. The Numerator Problem Wastes Resources

The prevalence of procedural off-ramps wastes litigants’ resources. Briefing
and arguing a Supreme Court case costs thousands of dollars and consumes hun-
dreds of hours. It is not uncommon for Supreme Court advocates to earn over
$1,000 per hour.®® Some of the best and most experienced lawyers charge over
$2,000 hourly.'®® And lawyers working on a single Supreme Court case have
earned over $1 million for their firms.'®" Moreover, Supreme Court advocates
and their teams spend hundreds of hours briefing a case and preparing to
argue it.'®?

When the Court takes a procedural off-ramp, it squanders the time and money
spent by the parties to resolve their legal question. Such waste is especially egre-
gious when the Court takes a procedural off-ramp sua sponte, which occurred in
over half of the cases in the dataset.'” When the Court does so, the parties have
no opportunity to brief and argue the procedural issue that ultimately decides the
case—unless the Court mentions it at oral argument.'® Instead, they waste all
their resources persuading the Court to agree with them on legal issues that the
procedural off-ramp renders irrelevant.

158. See, e.g., Petition for a Writ of Certiorari at i, Acheson Hotels, LLC v. Laufer, 601 U.S. 1 (2023)
(No. 22-429) (asking the Court to determine when a civil rights tester has standing).

159. See David Lat, Top Supreme Court Advocates Charge How Much Per Hour?, ABOVE THE L.
(Aug. 10, 2015, at 16:51 ET), https://abovethelaw.com/2015/08/top-supreme-court-advocates-charge-
how-much-per-hour [https://perma.cc/3P36-HJ3K]; Casey C. Sullivan, How Much Do Top Supreme
Court Lawyers Make? An Absurd Amount, FINDLAW (Mar. 21, 2019), https://www.findlaw.com/
legalblogs/supreme-court/how-much-do-top-supreme-court-lawyers-make-an-absurd-amount  [https://
perma.cc/B74F-NVKV]; Debra Cassens Weiss, SCOTUS Litigators Charge as Much as $1,800 An
Hour, Filing Says, A.B.A.J. (Aug. 10, 2015, at 09:49 CDT), https://www.abajournal.com/news/article/
scotus_litigators_charge as_much_as_1800_an_hour_filing_says [https://perma.cc/3WSR-6NET].

160. See, e.g., James Nani, DOJ Balks at J&J Unit's Plan to Hire Katyal at $2,500-an-Hour (1),
BLOOMBERG L. (May 23, 2022, at 13:58 EDT), https://news.bloomberglaw.com/bankruptcy-law/doj-
balks-at-j-j-units-plan-to-hire-katyal-at-2-500-an-hour; Mike Scarcella, Sara Merken & David Thomas,
Fighting Trump and Defending Tesla, Lawyer Paul Clement Is Everywhere Now, REUTERS (Oct. 23,
2025, at 13:48 EDT), https://www.reuters.com/legal/litigation/fighting-trump-defending-tesla-lawyer-
paul-clement-is-everywhere-now-2025-10-23.

161. Robert Barnes, A Priceless Win at the Supreme Court? No, It Has a Price., WASH. POST (July
25, 2011), https://web.archive.org/web/20110727070658/https://www.washingtonpost.com/politics/a-
priceless-win-at-the-supreme-court-no-it-has-a-price/2011/07/25/g1QAvOsPZI_story.html.

162. Seeid.

163. See supranote 113 and accompanying text.

164. See, e.g., Gill v. Whitford, SCOTUSBLOG, https://www.scotusblog.com/cases/case-files/gill-v-
whitford [https://perma.cc/HYVS5-UPED] (last visited Apr. 13, 2026) (“Further consideration of the
question of jurisdiction is POSTPONED to the hearing of the case on the merits.”).
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Procedural off-ramps also deplete judicial resources. For each case they hear,
the Justices spend time reading briefs, preparing for and participating in oral
argument, conferencing after oral argument, and writing opinions.'®> Because the
Court spends time and taxpayer money on cases in which it will never reach the
merits, it has less time to resolve justiciable merits issues. This problem is espe-
cially acute considering that the Roberts Court “may be the least productive
Court ever,” given that it hears fewer oral arguments, renders fewer decisions
monthly, and issues fewer written majority opinions annually than most nine-
teenth-century Courts and every twentieth- and twenty-first-century Court.'®

One might argue that procedural off-ramps do not waste judicial resources
because, as Subsection II.C.2 explained, answering procedural questions fleshes
out our justiciability doctrines.'®” However, not all procedural off-ramps create
new precedent. Indeed, when the Court dismisses a case as improvidently
granted, it decides that “it was a mistake to agree to hear the case,” and it usually
does so in a two-line order with no explanation.'® When the Court remands a
case for the lower court to consider an issue in the first instance, it declines to rule
on the merits until the lower court addresses something it overlooked.'” And
when the Court dismisses a case with instructions to vacate, it disposes of the
case with little to no explanation.'” Thus, when the Court takes any of these pro-
cedural off-ramps, it gains no return—in the form of legal clarity—on its invest-
ment of time and resources.'”!

Efficient administration of justice is a core interest of the judiciary. Typically,
“[jludges manage litigation in a manner that responds to administrative factors
such as caseload pressures,” and these pressures “inform the judiciary’s capacity
to perform its allotted functions.”'’> However, the high incidence of procedural
off-ramps suggests that the Court is not letting resource pressures influence which
cases it chooses to hear. Instead, the Court is operating inefficiently by reviewing
cases with procedural pitfalls and potentially unreachable merits. The Court must

165. Carolyn Shapiro, Behind the Scenes: How the U.S. Supreme Court Decides, A.B.A. (Apr. 23,
2025), https://www.americanbar.org/groups/public_education/resources/reproductive-rights-us-
supreme-court/behind-the-scenes-how-the-u-s-supreme-court-decides [https://perma.cc/25FL-JT38].

166. Adam Feldman, Is the Roberts Court the Least Productive Court of All Time?, EMPIRICAL
SCOTUS (June 7, 2022), https://empiricalscotus.com/2022/06/07/least-productive-court [https://perma.
cc/2WHK-CRGS5].

167. See supra note 152 and accompanying text.

168. Stephen Wermiel, Will the Supreme Court DIG It?, SCOTUSBLOG (Nov. 21, 2025, at 10:00
ET), https://www.scotusblog.com/2025/11/will-the-supreme-court-dig-it [https://perma.cc/HZ9S-
ZD8B]; see, e.g., Facebook, Inc. v. Amalgamated Bank, 604 U.S. 4, 4 (2024) (per curiam).

169. See, e.g., Frank v. Gaos, 586 U.S. 485, 493 (2019) (per curiam).

170. See, e.g., Carnahan v. Maloney, 143 S. Ct. 2653 (2023) (order vacating judgment).

171. Accordingly, from OT2014 to OT2024, the Court completely wasted its resources in thirty-eight
cases. See supra Figure 3.

172. Rachel Bayefsky, Judicial Institutionalism, 109 COrRN. L. REv. 1297, 1311 (2024); see also
Judith Resnik, Managerial Judges, 96 HARV. L. REV. 374, 395402 (1982) (describing how judges since
the early 1900s have responded to efficiency critiques by experimenting with various managerial
techniques).
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acknowledge that its finite resources require it to adjudicate cases that it is sure it
can resolve on the merits.

4. The Numerator Problem Undermines the Court’s Institutional Legitimacy

There are two primary ways to measure a Court’s institutional legitimacy:
normative legitimacy and positive legitimacy.'”> The Numerator Problem
undermines both.

The Court’s fondness for procedural off-ramps compromises its normative le-
gitimacy. Normative legitimacy “depends on whether the courts adhere to a crite-
rion for proper decision making that is independent of the public’s beliefs.”"”* As
the data in Subsection II.B.3 demonstrates, the Court frequently uses procedural
off-ramps to avoid deciding cases that divide the public.'”” But the Court still
issues merits rulings in many controversial cases. In the last few years, the Court
has held that the Constitution does not contain a right to abortion,'” ended affirma-
tive action in higher education,'”” weakened administrative agencies,'”® and allowed
states to ban transgender minors from accessing gender-affirming care.'” Instead of
applying consistent standards to adjudicate controversial cases, the Court appears to
allow public belief to deter it from deciding only some of them on the merits. In so
doing, it undermines its normative legitimacy.

Procedural off-ramps also cost the Court positive legitimacy. “Positive legiti-
macy depends on whether the public views the courts as legitimate.”'*® When the
Court frequently and inconsistently takes procedural off-ramps, the public doubts
that the Court acts in good faith. For example, when the Court decided that the
doctors and medical associations lacked standing to challenge the FDA’s modifi-
cations to mifepristone in Alliance for Hippocratic Medicine, anti-abortion acti-
vists accused the Court of using a procedural off-ramp to avoid fanning the
flames it ignited when it overruled Roe v. Wade.'®' Moreover, as mentioned
above, Court watchers have grown to expect that the Court will sidestep difficult
legal questions instead of answering them.'®* Thus, the Numerator Problem has
caused the public to lose faith in the Court. It appears that the Justices are aware

173. Bayefsky, supra note 172, at 1307; see Lawrence B. Solum, Themes from Fallon on
Constitutional Theory, 18 GEO. J.L. & PuB. POL’Y 287, 339 (2020).

174. Bayefsky, supra note 172, at 1307; see Solum, supra note 173, at 339—41.

175. See supra note 121 and accompanying text.

176. Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 302 (2022).

177. Students for Fair Admissions, Inc. v. President and Fellows of Harv. Coll., 600 U.S. 181, 230
(2023).

178. Loper Bright Enters. v. Raimondo, 603 U.S. 369, 412—-13 (2024).

179. United States v. Skrmetti, 605 U.S. 495, 525 (2025).

180. Bayefsky, supra note 172, at 1307; see Solum, supra note 173, at 341-42.

181. 410 U.S. 113 (1973), overruled by, Dobbs, 597 U.S. 215 (2022); see, e.g., Carrie Sheffield,
Opinion: Is the Abortion Pill Ruling a Result of the Backlash to Dobbs?, CNN (June 14, 2024, at 19:18
EDT), https://www.cnn.com/2024/06/14/opinions/abortion-pill-mifepristone-supreme -court-sheffield
[https://perma.cc/4QCE-JGFF] (“[W]hen major but controversial legal issues are ignored in favor of
issuing narrow rulings on technicalities, it appears that Roberts is letting politics and criticism influence
his decisions.”).

182. See supra Introduction.
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of this threat to the Court’s positive legitimacy because they openly criticize their
colleagues for using procedural off-ramps to elude difficult and controversial
cases.'®

Many argue that taking procedural off-ramps enhances the Court’s legitimacy—
especially in controversial cases—because the Court does not aggrandize its power
and decides no more than it must."®* Although this point is well-taken, there are bet-
ter ways for the Court to exercise judicial restraint than taking frequent procedural
off-ramps, such as declining to grant legitimacy-threatening cases certiorari. Under
its current practice, the Court fills precious space on its ever-shrinking docket with
cases that it may have sociopolitical reservations about deciding. And it uses proce-
dural off-ramps as an escape hatch after granting certiorari. In doing so, the Court
gets away with resolving fewer legal issues than it agrees to review. Therefore, the
crux of the Numerator Problem is that the Court decides /ess than it must, and it uses
its discretion over docket management to do so.

ITI. SoLuTtiONS TO THE NUMERATOR PROBLEM

As Part II established, the Supreme Court’s practice of using procedural off-
ramps to avoid many cases’ merits compounds the Denominator Problem,
neglects its law-declaration power, wastes resources, and threatens its legitimacy.
To remedy these issues, this Part proposes three solutions to the Numerator
Problem: (A) addressing the Denominator Problem, (B) fixing the certiorari-vet-
ting process, and (C) requiring the Court to answer legal issues that circuit courts
certify.

A. ADDRESS THE DENOMINATOR PROBLEM

A straightforward way to remedy at least one harmful consequence of the
Numerator Problem is to address the Denominator Problem. To do so, the Court
need only grant more cases certiorari. If the Court granted certiorari at the rate it
did decades ago—when it adjudicated over one hundred cases each Term—it
would resolve more merits questions than it does now."®® This solution would
also give the Court some wiggle room if late-breaking procedural hurdles emerge
and render some cases nonjusticiable because the denominator of grants would
be larger.

This solution is feasible because, as discussed in Part I, there is no shortage of
certiorari petitions.'® To enlarge its docket size, the Court could take more
appeals from the oft-neglected in forma pauperis docket.'®” Additionally, there

183. See supra notes 135—136 and accompanying text.

184. See Bayefsky, supra note 172, at 1358—-64.

185. See supra note 62 and accompanying text.

186. See supra note 65 and accompanying text.

187. The Court has two dockets to process certiorari petitions: the paid and in forma pauperis (IFP)
dockets. Stephen Vladeck, 98. Why is the Court’s Docket Shrinking?, ONE FIRST (Sep. 9, 2024), https://
www.stevevladeck.com/p/98-why-is-the-courts-docket-shrinking [https://perma.cc/ED8Z-Y2QA]. The
IFP docket is reserved for indigent petitioners. /d. These petitioners do not have to pay the Court’s filing
fee or provide briefs in the same printed format as paid petitioners. /d. Although the Court receives over
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are areas of law that frequently present important merits questions that the Court
has overlooked in recent years, such as direct appeals in state criminal cases.'®® If
the Court supplemented its existing docket with more of these forgotten cases, it
would ensure that its output returns to twentieth-century levels.

However, this solution’s shortcoming is that the root of the Denominator
Problem is the Court’s discretion, and it hinges on the Court voluntarily agreeing to
comply. We cannot guarantee the Court’s compliance, especially given its unwill-
ingness to change in response to other concerns. For example, despite criticism for
creating conflicts of interest and leaking important documents, the Court repeatedly
refuses to adopt new ethics rules."™ And even if the Court acquiesces, it might not
address all the undesirable consequences of the Numerator Problem. For instance,
the Court could grant more uncontroversial cases certiorari but continue to use pro-
cedural off-ramps to avoid contentious ones. If that happens, important merits issues
would remain untouched. Thus, addressing the Denominator Problem does not guar-
antee a stable, long-term solution to the Numerator Problem.

B. IMPROVE THE CERTIORARI-VETTING PROCESS

Another solution is for the Court to vet certiorari petitions for procedural issues
more thoroughly. As mentioned in Section II.A, Court watchers speculate that the
Court relists or reschedules almost every case it grants certiorari to assess whether pro-
cedural flaws will preclude it from reaching the merits.'”® But, as Section ILB reveals,
this practice has not eliminated procedural off-ramps. Instead, the presence of proce-
dural off-ramps has remained consistent over the last eleven Terms."”' Therefore, the
Court should rework its certiorari process to better detect procedural issues.

One way the Court could improve the process is by requiring the parties to
address whether their cases are justiciable in certiorari petitions and briefs in opposi-
tion. The Court’s current rules identify four features of certiorari-worthiness that
parties are advised, but not obligated, to discuss in their petitions: circuit splits, im-
portant and recurring issues, appropriate vehicles for review of the merits, and erro-
neous lower court decisions.'? Of these four criteria, the vehicle criterion evaluates
whether there are “factual or procedural impediments to the Court reaching the legal

twice as many /FP petitions as it does paid ones, “the overwhelming majority” of granted certiorari
petitions comes from the paid docket. /d.; see, e.g., JOHN G. ROBERTS, JR., 2023 YEAR-END REPORT ON
THE FEDERAL JUDICIARY 8 (2023) (noting that the Court received 2,907 IFP petitions and 1,252 paid
petitions during OT2022).

188. See Stephen Vladeck, The Business of the Supreme Court: How We Do, Don’t, and Should Talk
About SCOTUS, 67 St. Louts U. L.J. 571, 580 (2023).

189. Donald K. Sherman, Marco Alarid White & Virginia Canter, The Law of Disqualification and
Problems with the Supreme Court Code of Conduct, 3 FORDHAM L. VOTING RTS. & DEMOCRACY F. 185,
188 (2025); Charles Gardner Geyh, The Supreme Court’s Refusal to Adopt a Code of Conduct Is
Nothing but Petulance, THE HILL (Apr. 28, 2023, at 08:00 ET), https://thehill.com/opinion/judiciary/
3974406-the-supreme-courts-refusal-to-adopt-a-code-of-conduct-is-nothing-but-petulance [https://
perma.cc/S4A4-2A5S].

190. See supra note 80 and accompanying text.

191. See supra Figure 1.

192. DAN SCHWEITZER, NAT’L ASS’N OF ATT’YS GEN., HOW TO WRITE A SUCCESSFUL CERT
PETITION: A GUIDE FOR STATE LAWYERS 5, 10, 14-15 (2019).
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issue” presented.'”® However, parties are not required to discuss whether their cases
are good vehicles; usually, only expert Supreme Court advocates do so."”* Thus, if
the Court amended its rules to require parties to discuss justiciability, it might be
able to more accurately evaluate whether the case contains at least one kind of pro-
cedural off-ramp.

Ultimately, though, this solution is flawed for the same reason as the one
above. To implement it, the Court would have to voluntarily change its practices.
And, as Part II discusses, there is evidence that the Court grants certiorari to some
cases that it knows have procedural flaws.'”> Thus, requiring litigants to draw atten-
tion to their cases’ procedural issues would not necessarily fix the Numerator
Problem. Moreover, there is nothing that parties can add to a certiorari petition that
would make the Court any less likely to take certain off-ramps, such as dismissing
cases as improvidently granted.

C. REQUIRE THE COURT TO REVIEW CIRCUIT-CERTIFIED ISSUES

One last solution is for Congress to pass a law requiring the Court to answer
merits questions certified by circuit courts. Issue certification by lower courts is
nothing new. From 1802 to 1895, certificates of division allowed circuit courts to
require the Court to review issues that fell outside of its mandatory appellate ju-
risdiction when two-judge circuit court panels cast tie votes.'”® The Evarts Act of
1891 also contained a mandatory issue-certification provision for the newly-
created circuit courts of appeals, but it gave the Court discretion to pick between
two options: answer the individual question or review the entire case.'”” And
although the Judges’ Bill of 1925 included an issue-certification provision, the
Court believed that it could choose whether to answer certified legal questions at
all."® Moreover, despite assurances from the Court that it would always use its
discretion to review certified issues implicating circuit splits or arguable constitu-
tional claims, it virtually never did.'” In fact, even though the issue-certification
provision is still on the books today, the Court has not accepted a certificate since
1981.% This pattern of rejection has disincentivized circuit courts from certify-
ing issues for the Court’s review.*"

193. Id. at 15.

194. Adam Feldman, Follow the Experts: Framing Petitions for Cert, EMPIRICAL SCOTUS (Nov. 19,
2018), https://empiricalscotus.com/2018/11/19/follow-the-experts [https://perma.cc/MUSA-FLYP].

195. See supra Figure 4.

196. Jake Kobrick, The Certificate of Division, FED. JuD. CTR., https://www.fjc.gov/history/
spotlight-judicial-history/certificate-division [https://perma.cc/RH7C-EJ8W] (last visited Apr. 13,
2026). At the time, “circuit courts” referred to federal trial courts on which a trial judge and two
Supreme Court Justices sat. VLADECK, supra note 24, at 33. Circuit courts “act[ed] as trial courts in
certain matters and hear[d] appeals from the district courts in others.” /d.

197. Kobrick, supra note 196; see BAUDE ET AL., supra note 26, at 327.

198. Stephen Vladeck, Fixing the Supreme Court Through Its Docket, 105 B.U. L. REv. 1607, 1640
(2025); see Kevin G. Crennan, Note, The Viability of Certification in Federal Appellate Procedure, 52
WM. & MARY L. REv. 2025, 2033 (2011); Hartnett, supra note 54, at 1710.

199. Crennan, supra note 198, at 2033 & n.47; Hartnett, supra note 54, at 1710-12.

200. Vladeck, supra note 127, at 1640.

201. Crennan, supranote 198, at 2033.
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To avoid the flaws of the Judges’ Bill’s issue-certification provision, Congress
should implement mandatory Supreme Court review of certified issues to supple-
ment the certiorari process. To certify an issue, Congress could require a major-
ity, or supermajority, of active judges on a federal court of appeals to vote in
favor of certification.”*® That way, the bar for certification would be high enough
that the largely ideologically-diverse courts of appeals would not be able to inun-
date the Supreme Court with certified issues.

There are many benefits to this approach. First, it would help lower courts by
providing a speedy pathway to resolve circuit splits and unify the law. Second,
procedural off-ramps would be unavailable because only individual merits issues
would be before the Court, not entire cases. Finally, it would yield long-term ben-
efits, such as avoiding duplicative appeals that generate in the lower courts when
issues remain unresolved by the Court.”*?

A potential problem with this solution is that the existing issue-certification
statute gives the Court the discretion to request the lower court record and decide
the entire case, not just the certified issue within it.*** If that rule remains, the
Court would have the power to assume control of a case that presents a certified
issue it does not want to decide and take a procedural off-ramp to avoid it. Thus,
Congress should strip the Court of this power. If it does so, Congress can increase
legal certainty, improve judicial efficiency, and reduce repetitive appeals.

CONCLUSION

Congress afforded the Supreme Court expansive discretion over its docket so it
could oversee the development of our nation’s law and ensure its uniformity.
With this great power comes the great responsibility of answering challenging
merits questions for the benefit of lower courts and litigants alike. However, the
Court has fallen short of Congress’s expectations by granting fewer cases certio-
rari each year and consistently using procedural off-ramps to decide even less of
them on the merits. Not only does this Numerator Problem thwart Congress’s
vision, but it also wastes resources and weakens the public’s faith in the Court as
an institution. To remedy these issues, Congress should curtail the Court’s vast
discretion. But in the absence of external checks, this Note encourages the Court
to reorient its priorities toward the purpose that justifies its discretion—illuminat-
ing the law. We, the people, deserve nothing less.

202. Vladeck, supra note 194, at 1640.
203. See Crennan, supra note 198, at 2030-31.
204. 28 U.S.C. § 1254(2).
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APPENDIX: PROCEDURAL OFrF-RamMp Data FrROM OT2014 To OT2024%%

Row Term Case Procedural Procedural Subject Procedural
Off-Ramp Off-Ramp Matter Off-Ramp
Classification Avoided Dissent?
1 0T2024 Facebook, Inc. Dismissed as Sua sponte A Securities/ No
v.AAmalgamated | improvidently banking;
Bank, No. granted technology/
23-980 social media;
civil
procedure/
federal courts
2 0T2024 NVIDIA Dismissed as Sua sponte Securities/ No
Corp. v. E. improvidently banking;
Ohman J:or granted technology/
Fonder AB, social media
No. 23-970
3 OT2024 | Lab’y Corp. Dismissed as Sua sponte?® | Civil proce- Yes (Justice
of Am. improvidently dure/federal Kavanaugh
Holdings granted courts; dissent)
v. Davis, No. civil rights{
24-304
4 0T2023 Acheson Justiciability Court- Justiciability Yes (Justice
Hotels, LLC (mootness) constructed (standing); Thomas
v. Laufer, No. civil rights{ concur-
22-429 rence)
5 0T2023 Moody Remanded Sua sponte A Technology/ No
v. NetChoice, for lower social media;
LLC, No. 22- court First
277 clarification Amendmenti

205. As a reminder, the delta (A) denotes cases in which the Court exercised its question-presented
discretion, the asterisk (*) denotes the merits issues that comprise the “Other” category in Table 1, the
dagger (f) denotes the merits issues that are politically controversial, and the double dagger (i) denotes

cases that challenge a president’s policies or a party’s political affiliation.

206. Although the Court technically rewrote the question presented in the certiorari petition, I did not
classify this as a case in which the Court exercised its question-presented discretion because, in
substance, the original question and the rewrite are the same. Compare Petition for a Writ of Certiorari
ati, Lab’y Corp. of Am. Holdings v. Davis, 605 U.S. 327 (2025) (No. 24-304) (“Whether a federal court
may certify a class action when some of its members lack any Article Il injury.”), with Lab’y Corp., 605
U.S. at 328 (“Whether a federal court may certify a damages class pursuant to Federal Rule of Civil
Procedure 23 when the class includes both injured and uninjured class members.”).
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Row Term Case Procedural Procedural Subject Procedural
Off-Ramp Off-Ramp Matter Off-Ramp
Classification Avoided Dissent?
6 0T2023 NetChoice, Remanded Sua sponte A Technology/ No
LLC for lower social media;
v. Paxton, No. court First
22-555 clarification Amendmenti
7 0T2023 Cantero Remanded Sua sponte Securities/ No
v. Bank of for lower banking
Am., No. court
22-529 clarification
8 0T2023 Murthy Justiciability Built-in Technology/ Yes (Justice
v. Missouri, (standing) social media; Alito dissent
No. 23-411 First joined by
Amendment; Justices
civil Thomas and
procedure/ Gorsuch)
federal courts$
9 0T2023 FDA v. All. Justiciability Built-in Reproductive No
for (standing) rights¥;
Hippocratic agency
Med., No. power/defer-
23-235 enceft; civil
procedure/
federal courts
10 0T2023 Danco Justiciability Built-in Reproductive No
Lab’ys, L.L. (standing) rightsT;
C.v. All. for agency
Hippocratic power/defer-
Med., No. encet; civil
23-236 procedure/
federal courts
11 0T2023 Moyle Dismissed as Sua sponte Reproductive Yes (Justice
v. United improvidently rightst; Jackson con-
States, No. granted separation of currence in
23-726 powers/ part and dis-
federalism sent in part;
Justice Alito
dissent joined
by Justices
Thomas and

Gorsuch)
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Row Term Case Procedural Procedural Subject Procedural
Off-Ramp Off-Ramp Matter Off-Ramp
Classification Avoided Dissent?
12 0T2023 Idaho Dismissed as Sua sponte Reproductive Yes (Justice
v. United improvidently rightst; Jackson con-
States, No. granted separation of currence in
23-727 powers/ part and dis-
federalism sent in part;
Justice Alito
dissent joined
by Justices
Thomas and
Gorsuch)
13 0T2023 Carnahan Vacated and Sua sponte Justiciability No
v. Maloney, remanded with (standing);
No. 22-425 instructions to separation of
dismiss powers/
federalismi
14 0T2022 United States Justiciability Court-con- Immigrationt; Yes (Justice
v. Texas, No. (standing) structed A agency power/ | Alito
22-58 deferencetf dissent)
15 0T2022 | InreGrand Dismissed as Sua sponte Evidence* No
Jury, No. improvidently
21-1397 granted
16 0712022 Gonzalez Remanded Sua sponte Technology/ No
v. Google for lower social media;
LLC, No. court national
21-1333 clarification security*f
17 0T2022 Haaland Justiciability Built-in Native No
v. Brackeen, (standing) American
No. 21-376 rights; family
law; separation
of powers/
federalism;
civil rights}
18 0T2022 Cherokee Justiciability Built-in Native No
Nation (standing) American
v. Brackeen, rights; family
No. 21-377 law; separation
of powers/
federalism;

civil rightst
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Row Term Case Procedural Procedural Subject Procedural
Off-Ramp Off-Ramp Matter Off-Ramp
Classification Avoided Dissent?
19 OT2022 | Texas Justiciability Built-in Native No
v. Haaland, (standing) American
No. 21-378 Rights; family
law; separation
of powers/
federalism;
civil rightsf
20 0712022 Brackeen Justiciability Built-in Native No
v. Haaland, (standing) American
No. 21-380 rights; family
law; separation
of powers/
federalism;
civil rights
21 0T2022 Dep’t of Justiciability Court-con- Student loan No
Educ. (standing) structed A forgiveness*;
v. Brown, No. agency
22-535 power/
deferenceti
22 072022 Ardoin Dismissed as Sua sponte Voting rights/ No
v. Robinson, improvidently election
No. 21-1596 granted integrity i
23 0T2022 Arizona Justiciability Sua sponte A Civil No
v. Mayorkas, (mootness) procedure/
No. 22-592 federal courts;
immigrationt;
agency power/
deferencet
24 0T2021 United States Dismissed as Sua sponte A Civil No
v. Texas, No. improvidently procedure/
21-588 granted federal courts;
reproductive
rightst
25 0T2021 Arizona Dismissed as Sua sponte A Immigrationt; No
v. San improvidently agency power/
Francisco, granted deferencet;
No. 20-1775 civil
procedure/

federal courts¥:
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Row Term Case Procedural Procedural Subject Procedural
Off-Ramp Off-Ramp Matter Off-Ramp
Classification Avoided Dissent?
26 0T2021 Becerra Justiciability Sua sponte Affordable No
v. Gresham, (mootness) Care Actf;
No. 20-37 agency
power/
deferencet
27 0T2021 Arkansas Justiciability Sua sponte Affordable No
v. Gresham, (mootness) Care Actf;
No. 20-38 agency
power/
deference i
28 0T2020 Carney Justiciability Court- First No
v. Adams, No. (standing) constructed Amendmenti
19-309
29 OT2020 | Texas Justiciability Built-in A Affordable Yes (Justice
v. California, (standing) Care Actt; Alito
No. 19-1019 separation of dissent joined
powers/ by Justice
federalism ¥ Gorsuch)
30 0T2020 California Justiciability Built-in Affordable Yes (Justice
v. Texas, No. (standing) Care Actf; Alito
19-840 separation of dissent
powers/feder- | joined by
alism # Justice
Gorsuch)
31 0OT2020 Trump v. New Justiciability Built-in Immigrationt; Yes (Justice
York, No. (standing and separation of Breyer
20-366 ripeness) powers/ dissent joined
federalismi: by Justices
Sotomayor
and Kagan)
32 0T2020 Henry Schein, Dismissed as Sua sponte Arbitration* No
Inc. v. Archer improvidently
& White granted
Sales, Inc.,
No. 19-963
33 0T2020 Mayorkas Justiciability Sua sponte Immigrationt; No
v. Innovation (mootness) agency power/

L. Lab, No.
19-1212

deferenceti
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Row Term Case Procedural Procedural Subject Procedural
Off-Ramp Off-Ramp Matter Off-Ramp
Classification Avoided Dissent?
34 OT2020 | Biden Remanded Sua sponte Immigrationt; No
v. Sierra Club, | with instruc- agency power/
No. 20-138 tions to deferencet;
vacate civil
procedure/
federal courtsi:
35 0T2020 DOJ v. House Justiciability Sua sponte Criminal No
Comm. on the (mootness) procedure;
Judiciary, No. separation of
19-1328 powers/
federalismi
36 0T2019 Ret. Plans Remanded Sua sponte Labor/ No
Comm. of for lower employment;
IBM court civil
v. Jander, No. clarification procedure/
18-1165 federal courts
37 0T2019 N.Y. State Justiciability Court- Second Yes (Justice
Rifle & Pistol (mootness) constructed Amendment* Alito
Ass’nv. New dissent joined
York, No. by Justices
18-280 Thomas and
Gorsuch)
38 0T2019 Thole v. U.S. Justiciability Court- Labor/ Yes (Justice
Bank, No. (standing) constructed employment; Sotomayor
17-1712 civil dissent
procedure/ joined by
federal courts Justices
Ginsburg,
Breyer, and
Kagan)
39 O0T2018 Frank v. Gaos, | Remanded Sua sponte Civil Yes (Justice
No. 17-961 for lower procedure/ Thomas
court federal dissent)
clarification courts;
technology/

social media
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Row Term Case Procedural Procedural Subject Procedural
Off-Ramp Off-Ramp Matter Off-Ramp
Classification Avoided Dissent?
40 0T2018 Va. House of Justiciability Court- Voting rights/ | Yes (Justice
Delegates (standing) constructed election Alito
v. Bethune- integrity ¥ dissent joined
Hill, No. by Chief
18-281 Justice
Roberts and
Justices
Breyer and
Kavanaugh)
41 0T2018 PDR Network, Remanded Sua sponte A Agency Yes (Justice
LLCv. Carlton | forlower power/ Kavanaugh
& Harris court deferencet; concurrence
Chiropractic, clarification consumer joined by
Inc., No. protection Justices
17-1705 Thomas,
Alito, and
Gorsuch)
42 0T2018 Lamone Justiciability Sua sponte Voting rights/ | Yes (Justice
v. Benisek, (political election Kagan
No. 18-726 question integrity; civil dissent
doctrine) procedure/ joined by
federal courtsi Justices
Ginsburg,
Breyer, and
Sotomayor)
43 0T2018 Rucho Justiciability Built-in Voting rights/ | Yes (Justice
v. Common (political election Kagan
Cause, No. question integrityt; dissent joined
18-422 doctrine) justiciability by Justices
(standing)# Ginsburg,
Breyer, and
Sotomayor)
44 0T2018 Emulex Corp. Dismissed as Sua sponte Securities/ No
v. Varjabedian, improvidently banking; civil
No. 18-459 granted procedure/
federal courts
45 0T2018 Gray Justiciability Sua sponte Agency No
v. Wilkie, No. (mootness) power/
17-1679 deferencet;
military/

veterans affairs
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Row Term Case Procedural Procedural Subject Procedural
Off-Ramp Off-Ramp Matter Off-Ramp
Classification Avoided Dissent?
46 0T2018 Dep’t of Com. Justiciability Sua sponte Immigrationt; No
v. U.S. Dist. (mootness) agency power/
Ct. for the S. D. deferencet;
N.Y., No. civil
18-557 procedure/
federal courtsi:
47 0T2017 Gill Justiciability Built-in A Voting rights/ | No
v. Whitford, (standing) election
No. 16-1161 integrityt;
justiciability
(political
question)i
48 0T2017 Cox v. United Dismissed as Sua sponte A Military/vet- No
States, No. improvidently erans affairs;
16-1017 granted justiciability
(mootness)
49 0T2017 Dalmazzi Dismissed as Sua sponte A Military/ No
v. United improvidently veterans
States, No. granted affairs;
16-961 justiciability
(mootness)
50 0T2017 City of Hays Dismissed as Sua sponte Fifth No
v. Vogt, No. improvidently Amendment
16-1495 granted
51 0T2017 United States Justiciability Sua sponte Technology/ No
v. Microsoft (mootness) social media;
Corp., No. criminal
17-2 procedure
52 0T2017 Upper Skagit Remanded Sua sponte Native Yes (Justice
Indian Tribe for lower American Thomas dis-
v. Lundgren, court rights; civil sent joined
No. 17-387 clarification procedure/ by Justice

federal courts

Alito)
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Row Term Case Procedural Procedural Subject Procedural
Off-Ramp Off-Ramp Matter Off-Ramp
Classification Avoided Dissent?
53 0T2017 United States Justiciability Built-in A Fifth No
v. Sanchez- (mootness) Amendment;
Gomez, No. civil
17-312 procedure/
federal courts
54 0T2017 PEM Entities Dismissed as Sua sponte Securities/ No
LLC v. Levin, improvidently banking
No. 16-492 granted
55 0T2017 Trump v. Int’l Justiciability Court- Immigrationt; No
Refugee (mootness) constructed civil rightst;
Assistance separation of
Project, No. powers/
16-1436 federalism;
justiciability
(standing); civil
procedure/
federal
courts$
56 0T2017 Trump Justiciability Court- Immigrationt; No
v. Hawaii, No. (mootness) constructed civil rightst;
16-1540 separation of
powers/
federalism;
justiciability
(standing);
civil
procedure/
federal courtst
57 0T2016 Ivy v. Morath, Justiciability Sua sponte Civil rights{ No
No. 15-486 (mootness)
58 OT2016 VISA, Inc. Dismissed as Sua sponte Antitrust No
v. Osborn, improvidently
No. 15-961 granted
59 0T2016 VISA, Inc. Dismissed as Sua sponte Antitrust No
v. Stoumbos, improvidently
No. 15-962 granted
60 OT2016 Gloucester Remanded Sua sponte A Civil rightst; No
Cnty. Sch. Bd. | for lower agency
v. G.G., No. court power/
16-273 clarification deferencet




1288

THE GEORGETOWN LAW JOURNAL

[Vol. 114:1247

Row Term Case Procedural Procedural Subject Procedural
Off-Ramp Off-Ramp Matter Off-Ramp
Classification Avoided Dissent?
61 0T2015 Spokeo, Inc. Remanded Sua sponte Justiciability Yes (Justice
v. Robins, No. | forlower (standing); Ginsburg
13-1339 court consumer dissent
clarification protection joined by
Justice
Sotomayor)
62 0OT2015 Duncan Dismissed as Sua sponte Criminal No
v. Owens, No. improvidently procedure;
14-1516 granted habeas
corpus™®
63 0T2015 Wittman v. Justiciability Court- Voting rights/ | No
Personhuballah, (standing) constructed election
No. 14-1504 integrity ¥
64 0OT2015 Geneva Coll. Remanded Court- Affordable No
v. Burwell, for lower constructed Care Actt;
No. 15-191 court reproductive
clarification rightsT; civil
rights{i
65 0T2015 S. Nazarene Remanded Court- Affordable No
Univ. for lower constructed Care Actt;
v. Burwell, court reproductive
No. 15-119 clarification rightsT; civil
rights{#
66 0OT2015 Little Sisters Remanded Court- Affordable No
of the Poor for lower constructed Care Actt;
Home for the court A reproductive
Aged clarification rightsT; civil
v. Burwell, rights{i
No. 15-105
67 0T2015 E. Tex. Remanded Court- Affordable No
Baptist Univ. for lower constructed Care Actt;
v. Burwell, court reproductive
No. 15-35 clarification rightsT; civil
rights{i
68 O0T2015 Roman Cath. Remanded Court- Affordable No
Archbishop for lower constructed Care Actf;
v. Burwell, court reproductive
No. 14-1505 clarification rights¥; civil

rightsti
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Row Term Case Procedural Procedural Subject Procedural
Off-Ramp Off-Ramp Matter Off-Ramp
Classification Avoided Dissent?
69 0T2015 Priests for Remanded Court- Affordable No
Life v. Dep’t for lower constructed Care Actf;
of Health & court reproductive
Hum. Servs., clarification rightsT; civil
No. 14-1453 rightsf
70 0T2015 Zubik Remanded Court- Affordable No
v. Burwell, for lower constructed Care Actt;
No. 14-1418 court A reproductive
clarification rightsT; civil
rights{i
71 0T2014 Pub. Emps.’ Dismissed as Sua sponte A Securities/ No
Ret. Sys. of improvidently banking; civil
Miss. granted procedure/
v. IndyMac federal courts
MBS, Inc.,
No. 13-640
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