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INTRODUCTION 

Student-athletes at public universities have reportedly earned at least $125 mil-

lion off of their name, image, and likeness (NIL) since 2021.1 

Albert Samaha, Emily Giambalvo, Jesse Dougherty & Artur Galocha, The Hidden NIL Economy 

of College Sports, WASH. POST (Oct. 21, 2024, at 06:00 ET), https://www.washingtonpost.com/sports/ 

interactive/2024/nil-money-deals-college-sports-athlete-pay/. 

Many people have 

celebrated (or loathed) that student-athletes, at public and private universities 

alike, are finally being compensated as a result of their labor.2 

See Jay Bilas, Why NIL Has Been Good for College Sports . . . and the Hurdles that Remain, ESPN 

(June 29, 2022, at 07:00 ET), https://www.espn.com/college-sports/story/_/id/34161311/why-nil-good- 

college-sports-hurdles-remain [https://perma.cc/ZXS5-KXRB]. 

This buzz, how-

ever, only serves as a red herring. Despite all of the shiny deals around the earnings 

of student-athletes like former University of Iowa basketball player Caitlin Clark3 

Caitlin Clark, ON3 ELITE: NIL DEAL TRACKER, https://www.on3.com/db/caitlin-clark-162402/ 

[https://perma.cc/HA5T-JE2Q] (last visited Mar. 27, 2026) (reporting that Caitlin Clark’s final 

collegiate NIL valuation is $3.4 million). 

and former University of Colorado-Boulder football player Shedeur Sanders,4 

Shedeur Sanders, ON3 ELITE: NIL DEAL TRACKER, https://www.on3.com/db/shedeur-sanders- 

107068/nil/ [https://perma.cc/QHU4-XK92] (last visited Mar. 27, 2026) (reporting that Shedeur 

Sanders’s final collegiate NIL valuation is $6.5 million). 

many 

athletes receive comparatively nothing.5 The majority of NIL deals are actually 

much smaller at $500 or less.6 

What sports commentators fail to address is that the NIL system has left many 

student-athletes struggling. Some student-athletes are promised lucrative deals 

only for third-party sponsors or boosters to renege or lead the student-athletes on 

1. 

2. 

3. 

4. 

5. See Samaha et al., supra note 1. 

6. Id. 
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until they are locked into playing for a team for a season.7 

See, e.g., Ralph D. Russo, UNLV QB to Sit Out Season After Agent Says $100,000 Promised for 

Transfer Has Not Been Paid, AP NEWS (Sep. 25, 2024, at 21:37 ET), https://apnews.com/article/unlv- 

sluka-59449174adffe0940266427158d964d3 [https://perma.cc/T24B-RQD7] (reporting that University 

of Nevada, Las Vegas quarterback Matthew Sluka sat out the remainder of the 2024 season because he 

was allegedly not paid $100,000, which was orally agreed to by him, his agent, and the assistant coach 

who recruited him to transfer colleges). 

Some student-athletes 

struggle to afford basic necessities like fresh produce and groceries,8 

Toni Tillett Langhans, Food Insecurity in Collegiate Student-Athletes, TRAINING & CONDITIONING 

(Aug. 10, 2022), https://training-conditioning.com/article/food-insecurity-in-collegiate-student-athletes/ 

[https://perma.cc/V6YQ-F5YV] (explaining that “for many [student-athletes, NIL payments] may be an 

opportunity to simply afford enough food to support their health and training load”). 

which pro-

hibits them from sending home financial support to their families when needed.9 

Instead of fulfilling its responsibility to support these student-athletes, the National 

Collegiate Athletic Association (NCAA) has shifted this burden onto alumni, boos-

ters,10 

A booster is an “individual, independent agency, corporate entity . . . or other organization” that 

the institution’s executive or athletics staff knows or should have known to (a) “[h]ave participated in or 

is a member of an agency or organization promoting an institution’s intercollegiate athletics program”; 

(b) “[h]ave made financial contributions to the athletic department or an athletics booster organization of 

that institution”; (c) “[b]e assisting or have been requested (by the athletics department staff) to assist in 

the recruitment of prospective student-athletes”; (d) “[b]e assisting or have assisted in providing benefits 

to enrolled student-athletes or their family members”; or (e) “[h]ave been involved in promoting the 

institution’s athletics program.” NCAA, DIVISION I 2025-26 MANUAL, § 13.02.16, https://web3.ncaa. 

org/lsdbi/reports/getReport/90008 [https://perma.cc/9XV9-5JXZ] (defining “Representative of Athletics 

Interests”); see Role of Boosters, NCAA, https://www.ncaa.org/sports/2013/11/27/role-of-boosters.aspx 

[https://perma.cc/UH74-ESM9] (last visited Apr. 14, 2026) (explaining that the NCAA refers to 

boosters as “representatives of the institution’s athletic interests”). 

and other third parties.11 

Despite the newfound ability to earn income through NIL and receive limited 

direct compensation from universities, student-athletes remain classified as uni-

versity students, not employees.12 

See Dan Murphy, Judge OK’s $2.8B Settlement, Paving Way for Colleges to Pay Athletes, ESPN 

(June 6, 2025, at 21:28 ET), https://www.espn.com/college-sports/story/_/id/45467505/judge-grants- 

final-approval-house-v-ncaa-settlement [https://perma.cc/2M7A-MNPM] (describing how industry 

leaders have asked Congress to draft laws preventing student-athletes from becoming employees). 

Although universities have recently gained the 

ability to share revenue with athletes, many student-athlete earnings still largely 

originate from external sources rather than institutional payments.13 

See Dan Murphy, After a Landmark Settlement, Here’s What’s Next with NCAA Athlete Pay, 

ESPN (June 7, 2025, at 09:15 ET), https://www.espn.com/college-sports/story/_/id/45469454/after- 

house-settlement-approval-here-next [https://perma.cc/JJY6-J99V] (explaining that, although schools 

will begin directly paying athletes under a new legal settlement, student-athlete earnings can still come 

from external NIL deals). 

This struc-

tural distinction is critical: by preserving the non-employee status of student- 

athletes, universities avoid the legal and financial obligations that come with formal  

7. 

8. 

9. See Michael Angelo Bongiovanni, Compensation for the Players: An Analysis of the 

Compensation for an NCAA Athlete, FORDHAM UNDERGRADUATE L. REV. ONLINE BLOG, Fall 2020, at 3 

(describing that “scholarships do not help athletes coming from poverty who are trying to help feed their 

family back home”). 

10. 

11. See Samaha et al., supra note 1. 

12. 

13. 
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employment relationships.14 

See WALTER BYERS & CHARLES HAMMER, UNSPORTSMANLIKE CONDUCT: EXPLOITING COLLEGE 

ATHLETES 69 (1995) (describing the notion that student-athletes being considered employees is a threat 

to NCAA institutions); Rachel Zheliabovskii, Congress Weighs Pros, Cons of Calling Student-Athletes 

Employees, SHRM (Apr. 15, 2025), https://www.shrm.org/topics-tools/employment-law-compliance/ 

congress-weighs-pros-cons-of-calling-student-athletes-employees [https://perma.cc/CD2L-ZAFU] (outlining 

how employee status could “offer protection and means of advocacy for student-athletes”). 

This non-employee classification is rooted in the 

NCAA’s longstanding commitment to amateurism. The NCAA’s amateurism 

framework defines student-athletes as participants in educational athletics rather 

than professional laborers.15 

See BYERS & HAMMER, supra note 14, at 69 (describing intentional language choices used to 

differentiate collegiate athletes from professionals); Taylor Branch, The Shame of College Sports, 

ATLANTIC (Oct. 2011), https://www.theatlantic.com/magazine/archive/2011/10/the-shame-of-college- 

sports/308643/ (“The term [student-athlete] is meant to conjure the nobility of amateurism . . . to help 

the NCAA in its ‘fight against workmen’s compensation insurance claims for injured football players. 

’”); Robert J. Romano, The Concept of Amateurism: How the Term Became Part of the College Sport 

Vernacular, 1 UNH SPORTS L. REV. 29, 33 (2022) (explaining that the NCAA has sold to the American 

public the idea that “amateur college athletes are those that play sport purely for the enjoyment, without 

being paid, as a way to develop his or her mental, physical, moral, and social skills. In other words – 
participation without compensation”). 

Thus, compensation continues to be funneled through 

NIL deals and third-party arrangements, reinforcing the illusion of an arm’s-length 

relationship.16 This legal separation enables institutions to benefit from athletic labor 

while maintaining the appearance of regulatory compliance and amateurism, which 

perpetuates the status quo despite the evolving economic realities of college sports. 

Prior to the Supreme Court’s 2021 decision in NCAA v. Alston,17 the NCAA 

enforced strict amateurism rules that prohibited student-athletes from receiving 

compensation from their NIL.18 Student-athletes were barred from profiting 

through endorsements, sponsorships, or personal ventures, and schools could not 

offer pay-for-play compensation.19 Scholarships were capped and often failed to 

cover the full cost of college attendance.20 Meanwhile, the NCAA profited from 

student-athletes’ NIL in media, including video games, without compensating 

them—a practice successfully challenged in O’Bannon v. NCAA.21 Although 

criticized, these rules largely withstood legal scrutiny until Alston, where the 

Supreme Court unanimously held that the NCAA could not restrict education- 

related benefits,22 marking a pivotal shift away from the amateurism model and 

paving the way for the modern NIL era. 

14. 

15. 

16. See Murphy, supra note 13 (“[M]any teams are already working in concert with booster 

collectives to find creative ways to pad their payrolls with third-party NIL deals that fit within the new 

rules.”). Student-athletes were historically barred from profiting through endorsements or receiving 

“pay-for-play” compensation—a term of art referring to “third-party deals with an athlete that have no 

valid business purpose.” WHITNEY K. NOVAK, CONG. RSCH. SERV., LSB11349, NAME, IMAGE, AND 

LIKENESS AND COLLEGE ATHLETES: FREQUENTLY ASKED QUESTIONS 3 (2025); see also O’Bannon 

v. NCAA, 802 F.3d 1049, 1055 (9th Cir. 2015) (discussing the NCAA’s historical amateurism rules). 

17. 594 U.S. 69 (2021). 

18. See Sherman Act – Antitrust Law – College Athletics – NCAA v. Alston, 135 HARV. L. REV. 471, 

471–72 (2021) (highlighting pre-Alston restrictions on student-athlete compensation). 

19. See O’Bannon v. NCAA, 802 F.3d 1049, 1055 (9th Cir. 2015). 

20. See id. at 1054, 1054 n.3. 

21. Id. at 1053, 1055, 1067–68. 

22. NCAA v. Alston, 594 U.S. 69, 72–73, 107 (2021). 
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The systemic inequities in the NCAA’s current NIL system23 

The current NIL framework permits student-athletes to monetize their personal brand through 

third-party endorsements, appearances, and promotional engagements. Greg Daugherty, NIL and the 

NCAA: What Are the Rules?, INVESTOPEDIA (Mar. 8, 2025), https://www.investopedia.com/nil-and-the- 

ncaa-8599762 [https://perma.cc/TT4E-PXA2]. Although the NCAA does not compensate student- 

athletes directly, it enforces compliance rules prohibiting pay-for-play arrangements and mandates 

disclosure of NIL activities above $600 in value. Id. Student-athletes often rely on professional advisors 

and collectives to navigate these opportunities, as state laws and institutional policies vary widely in 

scope and enforcement. Sara Coello, What Is NIL in College Sports? How Do Athlete Deals Work?, 

ESPN (Mar. 24, 2025, at 17:28 ET), https://www.espn.com/college-sports/story/_/id/41040485/what- 

nil-college-sports-how-do-athlete-deals-work [https://perma.cc/893F-TZXS]. 

are emblematic 

of a broader trend in higher education, where money and influence shape access 

to opportunity.24 

See Aatish Bhatia, Claire Cain Miller & Josh Katz, Study of Elite College Admissions Data 

Suggests Being Very Rich Is Its Own Qualification, N.Y. TIMES (July 24, 2023), https://www.nytimes. 

com/interactive/2023/07/24/upshot/ivy-league-elite-college-admissions.html. 

Although NIL deals represent a step toward compensating stu-

dent-athletes for their labor, they also expose and often reinforce deeper structural 

disparities.25 These disparities, particularly in who benefits and how, highlight 

the limitations of the current system and its entanglement with broader social 

inequities. 

This Note explores the multifaceted marginalization embedded in collegiate 

athletics, arguing that the racial underpinnings of amateurism harm all student- 

athletes within the system while disproportionately exploiting Black student-ath-

letes. This Note unfolds in four parts. Part I traces the historical evolution of ama-

teurism, revealing how it originated as a mechanism of racial and economic 

exclusion and continues to function as a legal framework that denies student-ath-

letes the rights and protections of employee status. Drawing parallels to broader 

labor exclusions in American history, it shows how amateurism has dispropor-

tionately impacted Black student-athletes while ultimately suppressing compen-

sation for all. Part II examines how this legacy manifests today, particularly in 

high-revenue-generating sports like football and basketball, where student-ath-

letes—especially Black student-athletes—generate immense value yet remain struc-

turally marginalized. It also explores how NIL, although a step forward, reinforces 

disparities along lines of race, gender, and sport. Part III argues that reclassifying 

student-athletes as employees and organizing them into a national union is the most 

viable and transformative path toward equity in collegiate athletics. Finally, Part IV 

proposes a detailed model for such a union, outlining its potential structure, gover-

nance, and role in reshaping the future of college sports. 

I. THE EVOLUTION OF MARGINALIZATION IN COLLEGIATE ATHLETICS 

The current state of college athletics is rooted in a long history of systemic ex-

ploitation, where institutions like the NCAA have used “amateurism” to margin-

alize student-athletes (particularly Black student-athletes) while preserving 

institutional power and profit. First, amateurism’s origins in nineteenth-century 

23. 

24. 

25. See Bongiovanni, supra note 9, at 3 (identifying persisting flaws in the current system and past 

court rulings, such as what is considered “just compensation” for student-athletes). 
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Britain reveal its function as a tool to exclude working-class athletes, a logic that was 

later adopted in the United States to enforce class and racial hierarchies in collegiate 

sports.26 Second, the NCAA’s introduction of the term, “student-athlete,” in the mid- 

twentieth century strategically denied student-athletes labor protections, even as their 

performance fueled the growing commercialization of college athletics.27 Third, this 

framework has had a disproportionate impact on Black student-athletes in revenue- 

generating sports like football and basketball, who are overrepresented in these pro-

grams yet receive minimal compensation relative to the billions they help generate.28 

These disparities are perpetuated by structural mechanisms, including NIL collectives 

and institutional policies, which continue to favor predominantly white-led programs 

and leadership. Fourth, legal challenges such as NCAA v. Alston have begun to erode 

the NCAA’s defense of amateurism,29 but its legacy endures. Finally, amateurism 

continues to deny fair compensation and agency to all student-athletes, sustaining a 

system that privileges institutions over individuals and resists meaningful reform. 

A. THE ORIGINS OF AMATEURISM 

The concept of amateurism originated in nineteenth-century England, where it 

was explicitly designed to exclude working-class athletes from competing along-

side the wealthy elite.30 This framework emphasized that participation in sports 

was reserved for the independently wealthy—individuals who possessed both the 

leisure time and financial security to compete without compensation—thereby 

reinforcing class divisions.31 This exclusionary principle was later adopted in the 

United States and became foundational to the regulation of collegiate sports 

under the NCAA.32 After its founding in 1906, the NCAA gradually expanded its 

authority over college athletics, eventually formalizing amateurism as a core reg-

ulatory principle.33 This codification was used to distinguish college athletes 

26. See infra Section I.A. 

27. See infra Section I.B. 

28. See infra Section I.B. 

29. See infra notes 56–59 and accompanying text. 

30. See Romano, supra note 15, at 31, 50. The nineteenth-century British conception of amateurism 

defined an “amateur athlete” as one who participated in sport solely for recreation and without 

compensation, a concept designed to exclude working-class athletes and preserve elite social 

hierarchies. See id. at 31–32, 50. 

31. See id. at 32. The current model of amateurism originated in England’s “class-conscious society 

of the early 1800s,” where “[o]rganized sport was the province of the aristocracy—young men of title 

who attended elite colleges such as [the University of] Oxford and [the University of] Cambridge.” See 

Kelly Charles Crabb, The Amateurism Myth: A Case for a New Tradition, 28 STAN. L. & POL’Y REV. 

181, 184 (2017). Many scholars suggest that these men promoted the idea that “glory, not 

remuneration,” was the only true reason for sports, while others champion the more cynical view that the 

aristocrats promoted amateurism “to avoid having to mingle with and risk losing to the working class.” 
Id. Society thus “positioned the leisure class as noble amateurs who played solely for the love of sport 

while painting the working class as lowly professionals.” Id. By the second half of the nineteenth 

century, the dominant perspective was that individuals who competed in sports for money were “inferior 

in nature and of questionable character.” Id. (quotation marks omitted). 

32. Stanton Wheeler, Rethinking Amateurism and the NCAA, 15 STAN. L. & POL’Y REV. 213, 219–20 

(2004). 

33. See id. at 216–17; Bongiovanni, supra note 9, at 1. 
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from professionals and to justify the denial of compensation to student-athletes, 

even as the commercial value of college sports grew.34 

From the outset, the American version of amateurism not only excluded working- 

class athletes but also systematically discriminated against Black athletes, who were 

often barred from participating in collegiate sports entirely because of segregation.35 

See Derrick E. White, We Won’t Shut Up and Dribble: A Short History of Black Athletic Protest, 

OH. ST. U.: ORIGINS (July 2021), https://origins.osu.edu/article/we-won-t-shut-and-dribble-short- 

history-black-athletic-protest [https://perma.cc/JWG4-Z2W4] (describing racial restrictions across 

multiple sports). 

Thus, for decades, the only option available for Black student-athletes was to com-

pete at historically Black colleges and universities.36 The result was that the land-

scape of collegiate sports became a predominantly white domain.37 

B. THE “STUDENT-ATHLETE” 

Even as Black student-athletes began breaking barriers in the mid-twentieth 

century, they often faced overt racism, including limited support from institutions 

and fans, and were pressured to prioritize athletics over academics.38 This inclusion 

did not dismantle the exclusionary logic of amateurism. It merely reshaped it. 

Originally barring Black student-athletes entirely, amateurism evolved into a tool 

for controlling their labor, denying them rights and compensation while allowing 

institutions to profit from their performance.39 The racialized foundations of ama-

teurism thus persisted, cloaked in the language of opportunity and education. 

This continuity of control found new legal expression in the 1950s, when the 

NCAA introduced the term “student-athlete”40 to shield universities from legal 

liability, particularly in cases involving workers’ compensation,41 

See Jared Wade, How the NCAA Has Used the Term ‘Student-Athlete’ to Avoid Paying Workers 

Comp Liabilities, NAT’L L. REV. (Sep. 14, 2011), https://natlawreview.com/article/how-ncaa-has-used-term- 

student-athlete-to-avoid-paying-workers-comp-liabilities [https://perma.cc/L7HQ-F2MS]. The NCAA 

coined this term in response to legal challenges involving workers’ compensation claims, most notably the 

case of Ray Dennison, a college football player who died from an on-field injury. Id. When Dennison’s 

widow sought death benefits, the NCAA argued that he was not an employee but a “student-athlete” so that it 

by reinforcing 

34. See Wheeler, supra note 32, at 215–17. 

35. 

36. Id. 

37. See id. 

38. See Timothy Davis, Race and Sports in America: An Historical Overview, 7 VA. SPORTS & ENT. 

L.J. 291, 297–98, 304–05 (2008). Professor Davis explains how the Civil Rights Movement helped 

dismantle racial barriers in college athletics. Id. at 301–04. He details how landmark civil rights 

legislation and broader societal shifts in the 1950s and 1960s pressured universities and athletic 

programs to integrate, leading to increased access for Black athletes and exposing the racial inequities 

embedded in amateurism. Id. These changes laid the groundwork for ongoing debates about fairness, 

representation, and labor rights in collegiate sports. 

39. See Branch, supra note 15 (mentioning the money made off of “predominantly poor black kids” 
without any of the profits going to them). 

40. See BYERS & HAMMER, supra note 14, at 69; Branch, supra note 15. In the 1950s, the NCAA, 

fearing the legal implications of classifying college athletes as employees, coined the term “student- 

athlete” to argue that athletes were engaged in extracurricular activities—not employment—and 

therefore not entitled to labor protections. See BYERS & HAMMER, supra note 14, at 69. Courts 

ultimately accepted this framing. See, e.g., id. at 71. The term was “deliberately ambiguous”: It allowed 

college athletes to be treated as students when it came to compensation and labor rights, but as college 

athletes when it came to institutional control and revenue generation. Branch, supra note 15. 

41. 
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the amateur ideal.42 This term was strategically crafted to emphasize that collegi-

ate athletes were primarily students, not employees, and therefore ineligible for 

employment benefits.43 Even as schools insisted that student-athletes were merely 

“students,” they increasingly treated them like professionals—capitalizing on the 

growing commercialization of college sports through lucrative television con-

tracts and sponsorships, all while denying them the legal benefits of employee 

status.44 The commercialization of college sports accelerated in the mid-twentieth 

century, particularly through television contracts and sponsorships.45 

See Komanduri S. Murty, Julian B. Roebuck & Jimmy D. McCamey, Jr., Race and Class 

Exploitation: A Study of Black Male Student Athletes (BSAs) on White Campuses, 21 RACE, GENDER & 

CLASS 156, 159 (2014) (describing the growth of “a multi-million dollar sports entertainment 

enterprise”); SHAUN R. HARPER, UNIV. OF S. CAL. RACE & EQUITY CTR, BLACK MALE STUDENT- 

ATHLETES AND RACIAL INEQUITIES IN NCAA DIVISION I COLLEGE SPORTS, 4 (2018), https://race.usc. 

edu/wp-content/uploads/2020/08/Pub-2-Harper-Sports-Report.pdf [https://perma.cc/9R4U-NUKX]. 

This accel-

eration is exemplified by the Supreme Court’s decision in NCAA v. Board of 

Regents of the University of Oklahoma, which held that the NCAA’s control over 

college football television contracts violated Section 1 of the Sherman Act, a fed-

eral antitrust law, as an unreasonable restraint of trade.46 Although the Court did 

not rule on a Section 2 monopoly claim, it acknowledged that the NCAA exer-

cised “a horizontal restraint,” which is “an agreement among competitors on the 

way in which they will compete with one another” and noted that its control over 

broadcasting created a structure that limited market responsiveness.47 Scholars 

have since described the NCAA’s role in this era as a de facto monopoly over 

televised college football.48 Revenue surged for universities, but the student-ath-

letes, whose labor generated this revenue, remained uncompensated.49 This ex-

ploitation disproportionately affected Black student-athletes in high-revenue- 

generating sports like football and basketball, who were integral to the financial 

success of predominantly white institutions.50 Between 2005 and 2019, Black stu-

dent-athletes in Division I football and men’s and women’s basketball at Power 

could avoid legal liability. Id. Walter Byers, then-executive director of the NCAA, later admitted that the 

term was invented specifically to help the NCAA avoid the legal obligation of paying workers’ 

compensation. Id.; BYERS & HAMMER, supra note 14, at 69–71. 

42. Marc Edelman, Michael A. McCann & John T. Holden, The Collegiate Employee-Athlete, 2024 

U. ILL. L. REV. 1, 5 (2024) (highlighting the evolution of the term “student-athlete” and the ways in 

which it was used as a shield against providing certain legal rights to college athletes). 

43. See Branch, supra note 15. 

44. See Edelman et al., supra note 42, at 11, 13, 47. 

45. 

46. 468 U.S. 85, 88, 100 (1984). 

47. Id. at 95 n.12, 99–100, 107. 

48. See RICHARD B. MCKENZIE & DWIGHT R. LEE, IN DEFENSE OF MONOPOLY: HOW MARKET 

POWER FOSTERS CREATIVE PRODUCTION 144–45, 147–48 (2008) (arguing that the NCAA functions as a 

cartel by restricting student-athlete compensation and controlling both labor supply and market access, 

thereby exercising monopsony and monopoly power); Kathleen A. Carroll & Brad R. Humphreys, 

Agency Behavior in a Nonprofit Setting: Effects of the 1984 Supreme Court NCAA Decision 2 (UMBC 

Econ. Dep’t Working Paper 03-106, 2003) (analyzing how NCAA v. Board of Regents reduced the 

NCAA’s monopoly over television rights but left its monopsony control over student-athletes intact). 

49. See Ted Tatos & Hal Singer, Antitrust Anachronism: The Interracial Wealth Transfer in 

Collegiate Athletics Under the Consumer Welfare Standard, 66 ANTITRUST BULL. 396, 397 (2021). 

50. Id. at 397, 407. 
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Five schools were denied an estimated $17 billion to $21 billion in compensation 

due to the NCAA’s collusive wage-fixing practices under the guise of amateur-

ism.51 Although these athletes generated immense economic value, the benefits 

flowed overwhelmingly to white coaches, administrators, and institutions— 
exposing a systemic transfer of wealth rooted in racial inequity.52 

C. AMATEURISM TODAY 

Long before the NCAA’s amateurism defense faced direct antitrust scrutiny, 

courts confronted the economic realities of college athletics in cases where insti-

tutional control and financial benefit blurred the line between student and em-

ployee for student-athletes. In University of Denver v. Nemeth, the Colorado 

Supreme Court held that a university football player injured during a game was 

entitled to workers’ compensation benefits.53 The court emphasized the univer-

sity’s control over the student-athlete’s schedule, training, and performance, and 

it acknowledged the economic value generated by his participation.54 Similarly, 

in Van Horn v. Industrial Accident Commission, the California Court of Appeal 

considered whether a student-athlete injured during a team athletic trip could be 

classified as an employee for compensation purposes.55 These cases laid early 

groundwork for the argument that when institutions exert substantial control over 

athletes and derive financial benefit from their labor, the athlete–institution rela-

tionship may meet the legal threshold for employment. 

Likely because of this exploitation of hardworking student-athletes, recent 

legal challenges have begun to erode the NCAA’s amateurism defense. In NCAA 

v. Alston, the Supreme Court unanimously held that NCAA restrictions on educa-

tion-related benefits violated federal antitrust law, marking a significant shift in 

how courts evaluate the NCAA’s economic practices.56 Although the ruling was 

narrow in scope, it signaled judicial skepticism toward the NCAA’s reliance on 

amateurism to justify compensation limits and opened the door for future chal-

lenges to broader restrictions on student-athlete pay.57 The Court’s decision, auth-

ored by Justice Gorsuch, reinforced that the NCAA is subject to antitrust  

51. Id. at 396, 419–20. Power Five schools are universities in the Atlantic Coast Conference (ACC), 

the Big Ten Conference, the Big Twelve Conference (Big 12), and the Pacific Twelve Conference (Pac- 

12), and the Southeastern Conference (SEC). Id. at 399. 

52. Id. at 396, 398. 

53. 257 P.2d 423, 424–25, 430 (Colo. 1953) (en banc) (affirming an award of workers’ compensation 

to a student-athlete injured during football practice and finding that the student-athlete’s participation in 

sports was part of his employment relationship with the university, which provided compensation and 

housing in exchange for athletic and campus labor). 

54. See id. at 426–28. 

55. 33 Cal. Rptr. 169, 170, 171–73 (Cal. Ct. App. 1963) (per curiam) (acknowledging that 

participation in intercollegiate athletics, when tied to institutional control and compensation, could fall 

within the scope of employment in a workers’ compensation state statute), superseded by statute, CAL. 

LAB. CODE § 3352(a)(7), (11), as recognized in, Shephard v. Loyola Marymount Univ., 125 Cal. Rptr. 

2d 829 (Cal. Ct. App. 2002). 

56. 594 U.S. 69, 72–73, 84, 103, 107 (2021). 

57. See id. at 107. 
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scrutiny, just like other business entities.58 Most notably, Justice Kavanaugh’s 

concurring opinion questioned the legality of the NCAA’s entire compensation 

model, stating that “price-fixing labor” in nearly any other industry “would be 

flatly illegal.”59 His concurrence underscored the vulnerability of the NCAA’s 

practices under antitrust law and laid the groundwork for future legal challenges. 

That groundwork materialized in the form of the House v. NCAA settlement,60 a 

landmark $2.8 billion agreement approved in 2025 that fundamentally reshaped the 

college sports landscape.61 The settlement not only compensated former student-ath-

letes dating back to 2016 but also established a new framework for direct payments 

from schools to student-athletes, with an initial cap of approximately $20.5 million 

per school, increasing annually during the ten-year deal.62 It also eliminated scholar-

ship limits in favor of roster caps and introduced greater transparency in NIL 

arrangements.63 

See id. (noting that “sports must be at or below roster limits by their first day of competition”); New 

NCAA Scholarship and Roster Limits for 2025-26, NCSA COLL. RECRUITING (Oct. 2025), https://www. 

ncsasports.org/blog/ncaa-scholarship-roster-limits-2024 [https://perma.cc/KE4Z-HMEB] (“Scholarship 

limits are gone. . . . as long as the team stays under the new roster limit for that sport.”). 

Although these reforms represent a significant departure from tradi-

tional amateurism, they do not fully resolve the structural inequities embedded in 

the system. As the plaintiffs in House v. NCAA argued, without collective bargaining 

rights or formal representation, student-athletes remain vulnerable to institutional 

control.64 

See Dan Murphy, Plaintiffs’ Letter Adds New Wrinkle to $2.8 Billion NCAA Settlement, ESPN 

(Dec. 10, 2024, at 11:01 ET), https://www.espn.com/college-sports/story/_/id/42893047/ncaa-house- 

settlement [https://perma.cc/E52V-ATWB] (noting that plaintiffs urged the court to support future 

collective bargaining efforts to prevent continued athlete marginalization). 

These developments underscore a growing consensus that meaningful 

reform requires not just compensation, but also student-athlete empowerment— 
most notably through unionization.65 

Adding to this inequity, professional sports leagues such as the National 

Basketball League (NBA) and National Football League (NFL) impose draft eli-

gibility rules through their collective bargaining agreements (CBAs) that, 

although not formally involving the NCAA, significantly impact college ath-

letes.66 

See COLLECTIVE BARGAINING AGREEMENT BETWEEN NATIONAL BASKETBALL ASSOCIATION AND 

NATIONAL BASKETBALL PLAYERS ASSOCIATION, art. X, §§ 1(b)(ii)(A)–(B) (Jan. 19, 2017) [hereinafter NBA 

These CBAs require athletes to wait one NBA season after their high 

58. See id. at 72, 90, 101–02 (stating that the NCAA cannot avoid scrutiny simply by classifying 

restraints as product features). 

59. Id. at 109–10 (Kavanaugh, J., concurring). 

60. Fourth Amended Stipulation and Settlement Agreement, In re College Athlete NIL Litigation, 

No. 4:20-CV-03919 (N.D. Cal., May 7, 2025) [hereinafter House v. NCAA Settlement]. In re College 

Athlete NIL Litigation consolidated three antitrust lawsuits: House v. NCAA, Oliver v. NCAA, and 

Carter v. NCAA. See Opinion Regarding Order Granting Motion for Approval of Settlement Agreement, 

In re College Athlete NIL Litigation, No. 4:20-CV-03919, at *4–5 (N.D. Cal., June 6, 2025), Dkt. No. 

717. 

61. See Murphy, supra note 12. 

62. Id. 

63. 

64. 

65. See, e.g., Roberto L. Corrada, College Athlete Unionization, 11 TEX. A&M L. REV. 829, 843, 847 

(2024) (describing unionization and collective bargaining agreements as “the answer to a host of NCAA 

concerns after Alston”). 

66. 
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https://cosmic-s3.imgix.net/3c7a0a50-8e11-11e9-875d-3d44e94ae33f-2017-NBA-NBPA-Collective- 

Bargaining-Agreement.pdf [https://perma.cc/BY2Z-DQXG]; COLLECTIVE BARGAINING AGREEMENT 

BETWEEN NATIONAL FOOTBALL LEAGUE PLAYERS ASSOCIATION AND NATIONAL FOOTBALL LEAGUE, art. 6 

§§ 1, 2(b), 6 (Mar. 15, 2020) [hereinafter NFL CBA], https://nflpaweb.blob.core.windows.net/website/PDFs/ 

CBA/March-15-2020-NFL-NFLPA-Collective-Bargaining-Agreement-Final-Executed-Copy.pdf [https:// 

perma.cc/6RPM-3D7F]. 

school graduation to enter the NBA Draft and three years after graduation for the 

NFL Draft.67 Although the NCAA is not a party to these agreements, the eligibility 

restrictions effectively compel many elite athletes to participate in college sports as 

a de facto minor league system. This dynamic limits athletes’ career autonomy and 

earning potential during their peak physical years, reinforcing their economic de-

pendence on institutions that profit from their labor.68 The result is a system in which 

athletes are denied the freedom to capitalize on their talents in professional markets, 

further entrenching the structural inequities justified under the guise of amateurism. 

II. THE HARMS THAT NIL FAILS TO ADEQUATELY PROTECT STUDENT-ATHLETES 

FROM 

Although name, image, and likeness (NIL) rights have introduced new oppor-

tunities for some student-athletes, NIL fails to address the deeper structural inequities 

embedded in collegiate athletics. This Part explores how the NCAA’s amateurism 

model continues to exploit athletes across gender, race, and class lines. First, it begins 

by examining the disproportionate harm faced by female and Black student-athletes. 

Second, it demonstrates more broadly how all student-athletes, regardless of sport or 

scholarship status, are subject to systemic limitations and coercive structures. And 

finally, it explores how student-athletes are funneled into the NCAA pipeline with 

few alternatives, highlighting the coercive mechanisms that sustain institutional 

dominance. 

A. DISPROPORTIONATE HARM TO FEMALE AND BLACK STUDENT-ATHLETES 

Despite the promise of NIL to level the playing field, significant gender dispar-

ities persist, particularly in collegiate basketball, where female student-athletes 

continue to receive disproportionately fewer and less lucrative opportunities than 

their male counterparts. At the University of Texas at Austin, the women’s 

basketball team made $435,000 in NIL deals while their male counterparts 

made $4.8 million.69 Many of these inequities are driven by infamous “collec-

tives” that are formed by boosters, corporations, prominent alumni, and other 

donors that funnel money into certain college sports, often disproportionately 

benefiting men’s programs and reinforcing gender disparities in athletic funding and  

CBA], 

67. NBA CBA, supra note 66, at art. X, § 1(b)(i); NFL CBA, supra note 66, at art. 6 § 2(b); see also 

Clarett v. Nat’l Football League, 369 F.3d 124, 139–40 (2d Cir. 2004) (upholding the NFL’s eligibility 

rule as a product of collective bargaining and denying individual players’ antitrust challenges). 

68. See Clarett, 369 F.3d at 140 (noting that, although the NFL’s eligibility rules are collectively 

bargained, they have significant consequences for prospective players outside of the bargaining unit, 

such as college players). 

69. Samaha et al., supra note 1. 
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visibility.70 

See id.; Alex Schiffer, Oregon-Indiana Is a Battle of Billionaire-Backed Rosters, FRONT OFF. SPORTS 

(Jan. 9, 2026, at 14:41 ET), https://frontofficesports.com/oregon-indiana-is-a-battle-of-billionaire-backed- 

rosters/. 

Because collectives operate independently from universities, they are 

not subject to Title IX.71 Consequently, these collectives, run primarily by men, 

are essentially choosing which sports are viewed as valuable—and female stu-

dent-athletes lose out on significant pay as a result.72 

These inequities are further compounded by race. Black student-athletes, who 

are overrepresented in revenue-generating sports like football and men’s basket-

ball, often face exploitation.73 

See Richard Lapchick, College Sports’ Racial, Gender Hiring Practices Getting Worse Instead of 

Improving, ESPN (Mar. 22, 2023, at 14:36 ET), https://www.espn.com/college-sports/story/_/id/35918942/ 

college-sports-racial-gender-hiring-practices-getting-worse-improving [https://perma.cc/478G-R927] (noting 

that Black student-athletes make up over half of Division I men’s basketball rosters, yet they remain 

underrepresented in leadership and face systemic disparities); Tatos & Singer, supra note 49, at 397, 399– 
401, 410. 

Although Black student-athletes, because of their 

overrepresentation in revenue-generating sports, may receive more NIL opportu-

nities than their peers in non-revenue-generating sports,74 these deals rarely 

address the structural inequalities they face, such as limited access to long-term 

financial literacy resources, educational support, or post-college career develop-

ment.75 

See Ajah Hawley-Alexander, NIL Risks Entrenching Inequities, INSIDE HIGHER ED (June 9, 2025), 

https://www.insidehighered.com/opinion/views/2025/06/09/without-action-nil-risks-entrenching-inequities- 

opinion [https://perma.cc/6C6R-5XY6] (arguing that NIL deals disproportionately benefit male student- 

athletes in revenue-generating sports and fail to address deeper structural inequities such as access to 

financial literacy); Karen Weaver, What College Athletic Departments Should Do To Level the Playing 

Field for Black Athletes Who Don’t Go Pro, FORBES (Apr. 16, 2021, at 13:54 ET), https://www.forbes.com/ 

sites/karenweaver/2021/04/16/what-college-athletic-departments-should-do-to-level-the-playing-field-for- 

black-athletes-who-dont-go-pro/ (noting the career development challenges that Black student-athletes can 

face because of athletic schedules and demands). 

For Black female student-athletes, the intersection of race and gender cre-

ates an even more marginalized position—often excluded from the most lucrative 

NIL deals and overlooked by collectives that prioritize visibility and profitability 

over equity.76 In this way, the NIL system not only reflects but also amplifies 

existing racial and gender hierarchies in college sports. 

B. STRUCTURAL HARM TO ALL STUDENT-ATHLETES 

Despite the benefits of NIL funds, the simple truth is that all Division I student- 

athletes still experience some degree of exploitation upon entering collegiate 

70. 

71. Samaha et al., supra note 1. 

72. Id. (stating that booster collectives distribute most of their NIL funds to men’s sports). 

73. 

74. Non-revenue-generating sports are athletic programs, including golf, tennis, and swimming, 

which provide no revenue or insignificant revenue for universities nationwide. Nick Tremps, The 

Memorandum Heard Around the College Athletics World: Why Student-Athletes in Non-Revenue- 

Generating Sports Should Not Enjoy the Status of “Employee” Under the NLRA, 14 WAKE FOREST 

L. REV. ONLINE 47, 58 n.94, 59 (2024). Non-revenue-generating sports are also often considered as any 

teams besides football and men’s basketball, which both generate disproportionate revenue for 

universities. See Craig Garthwaite, Jordan Keener, Matthew J. Notowidigdo & Nicole F. Ozminkowski, 

Who Profits from Amateurism? Rent-Sharing in Modern College Sports 1, 12, 17, 53 (Nat’l Bureau of 

Econ. Rsch., Working Paper 27734, 2020). 

75. 

76. See supra notes 69–72 and accompanying text. 
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athletics. Although the experiences of student-athletes differ based on race, socio-

economic status, and scholarship dependency, the rigid framework created under 

the weakened amateurism system ensures that every student-athlete is subject to 

systemic limitations and inequities. 

Much like the agricultural and domestic worker exclusions embedded in New 

Deal-era labor statutes, which denied labor protections to workers within those 

industries and entrenched economic hierarchies in sectors reliant on their labor,77 

See African Americans and the New Deal, U. HOU.: DIGIT. HIST., https://www.digitalhistory.uh. 

edu/disp_textbook.cfm?smtID=2&psid=3447 [https://perma.cc/75TN-MPS8] (last visited Mar. 27, 

2026) (noting that forty percent of Black workers were sharecroppers or tenant farmers and were 

disproportionately harmed by New Deal agricultural policies); see also RICHARD ROTHSTEIN, THE 

COLOR OF LAW: A FORGOTTEN HISTORY OF HOW OUR GOVERNMENT SEGREGATED AMERICA 21–23, 

155–56 (2017) (explaining how government policies, including labor and housing laws, systematically 

excluded Black Americans from economic advancement and entrenched racial segregation). The 

National Labor Relations Act of 1935 and the Fair Labor Standards Act of 1938 both excluded 

agricultural and domestic workers from key labor protections, including minimum wage, collective 

bargaining rights, and unemployment insurance. See Rebecca Dixon, From Excluded to Essential: 

Tracing the Racist Exclusion of Farmworkers, Domestic Workers, and Tipped Workers from the Fair 

Labor Standards Act, NAT’L EMP. L. PROJECT (May 3, 2021), https://www.nelp.org/app/uploads/2021/ 

05/NELP-Testimony-FLSA-May-2021.pdf [https://perma.cc/7XMK-Z4RX]. These exclusions were not 

accidental; they were political concessions to Southern lawmakers who sought to preserve the racial and 

economic order of the Jim Crow South, where the majority of Black workers were employed in these 

sectors. Id. 

amateurism in U.S. college athletics has operated to withhold compensation and 

bargaining power from student-athletes within the college sports industry. 

Furthermore, amateurism disproportionately burdened those least positioned to 

absorb the economic costs of participation.78 Amateurism’s restrictions reinforce 

a hierarchy that privileges institutions over individuals, limiting opportunities 

and perpetuating inequities across the industry. 

Although amateurism’s most overt racial barriers have been dismantled,79 its 

enduring influence shapes a system that unevenly distributes harm. These barriers 

did not disappear; they evolved into more covert forms, embedded in institutional 

practices and cultural narratives that still marginalize student-athletes, particu-

larly those from historically excluded communities. The lingering legacy of 

exclusion manifests in limited access to academic support, disproportionate sur-

veillance of student-athlete behavior, and persistent stereotypes that frame stu-

dent-athletes, especially Black student-athletes, as commodities rather than 

scholars.80 

77. 

78. See supra notes 30–37 and accompanying text. 

79. See Davis, supra note 38, at 306. 

80. See Akilah Carter-Francique, Algerian Hart & Astin Steward, Black College Athletes’ 

Perceptions of Academic Success and the Role of Social Support, 6 J. INTERCOLLEGIATE SPORT 231, 233 

(2013) (discussing stereotypes associated with race, class, and athletics); Jonathan Howe & Marc 

Johnston-Guerrero, Moving Beyond the Question of Education or Exploitation: The Dynamic 

Experiences of Black Male Student-Athletes, 14 J. INTERCOLLEGIATE SPORT 19, 23–24, 26–28 (2021). 
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This dynamic, the commodification of the collegiate athlete, is reinforced by 

the attitudes of fans,81 administrators,82 

See Ralph D. Russo, NCAA President Shifts Focus to Employment Status of College Athletes 
During Senate Hearing, AP NEWS (Oct. 17, 2023, at 18:20 ET), https://apnews.com/article/ncaa-nil- 
charlie-baker-hearing-senate-83ed8f9e1fb267db1ce5e24d6b79617a [https://perma.cc/6ENY-9D2X]; 
Sean Gregory, ASU President Michael Crow on Campus Protests, AI and the Future of College Sports, 
TIME (May 26, 2024, at 07:00 ET), https://time.com/6982181/asu-president-michael-crow-interview 
[https://perma.cc/3TUQ-XMXB]. 

and policymakers,83 whose perceptions 

are shaped by decades of racialized narratives about unpaid athletic labor.84 

Further, these dynamics are compounded by socioeconomic disparities: many 

student-athletes, particularly Black student-athletes in Division I programs, enter 

college sports with fewer educational opportunities, less financial security, and 

minimal institutional advocacy.85 Meanwhile, predominantly white institutions, 

coaches, and administrators reap the financial rewards of their labor, reinforcing 

hierarchies where race, class, and power converge to sustain inequality.86 Such 

patterns mirror broader systems of exclusion rooted in housing segregation and 

labor policy, revealing how institutional structures continue to determine who 

benefits and who remains marginalized.87 This is most evident in the NCAA’s 

control over football and basketball, two sports that combine significant revenue 

generation with the disproportionate participation of Black student-athletes.88 

Even student-athletes such as members of the Dartmouth College’s men’s basket-

ball team—who are outside the elite tier of high-revenue programs and compete in 

Division I but do not generate significant revenue—have cited grueling time 

demands, lack of autonomy, and insufficient support in their push for unionization.89 

See Post-Hearing Brief of Dartmouth College at 6, Trustees of Dartmouth Coll., NLRB Case No. 01- 
RC-325633 (2023); Post-Hearing Brief of Service Employees International Union, Local 560 at 30–33, 
Trustees of Dartmouth Coll., NLRB Case No. 01-RC-325633 (2023); Sam Becker, Dartmouth Men’s 
Basketball Team Voted to Unionize. The Timing Is Just Right, BBC (Mar. 13, 2024), https://www.bbc.com/ 
worklife/article/20240313-dartmouths-mens-basketball-team-union [https://perma.cc/C9XP-6GUL]. 

Their ability to organize without risking athletic scholarships or financial stability 

reflects the relative insulation afforded by Ivy League policies, which offer need- 

based financial aid rather than athletic scholarships.90 

See Pat Eaton-Robb, Athletes Sue Ivy League Over Its No-Scholarship Policy, ASSOCIATED PRESS 

(Mar. 8, 2023, at 14:40 ET), https://apnews.com/article/ivy-league-lawsuit-athletes-brown-scholarship- 

771b34fa36ea06f6109435102d939299] [https://perma.cc/GBZ2-4YJB] (discussing the Ivy League’s 

long-standing policy, established in 1954, of prohibiting athletic scholarships and how it has come under 

legal scrutiny).

However, this buffering effect 

81. See Davis, supra note 38, at 304, 310. 

82. 

83. See Protecting Student Athletes’ Economic Freedom Act of 2024, H.R. 8534, 118th Cong. 
(2024). Representative Bob Good introduced this bill to state explicitly that student-athletes should not 
be classified as employees of their institutions, conferences, or associations. See Press Release, 
Representative Bob Good, Rep. Good Protects Economic Freedoms for Student-Athletes (May 23, 
2024) (on file with author). 

84. See Davis, supra note 38, at 307–11. 

85. See Murty et al., supra note 45, at 161–66 (describing how Black student-athletes often come 

from less economically secure homes, have less highly educated parents, and lack administrative 

representation within the institutions they attend). 

86. See id. at 162–64. 

87. See ROTHSTEIN, supra note 77, at 21–23, 155–56 (noting the role of historical institutional 

exclusion in modern marginalization). 

88. See Murty et al., supra note 45, at 162–64. 

89. 

90. 

https://apnews.com/article/ivy-league-lawsuit-athletes-brown-scholarship-771b34fa36ea06f6109435102d939299
https://apnews.com/article/ncaa-nil-charlie-baker-hearing-senate-83ed8f9e1fb267db1ce5e24d6b79617a
https://apnews.com/article/ncaa-nil-charlie-baker-hearing-senate-83ed8f9e1fb267db1ce5e24d6b79617a
https://perma.cc/6ENY-9D2X
https://time.com/6982181/asu-president-michael-crow-interview
https://perma.cc/3TUQ-XMXB
https://www.bbc.com/worklife/article/20240313-dartmouths-mens-basketball-team-union
https://www.bbc.com/worklife/article/20240313-dartmouths-mens-basketball-team-union
https://perma.cc/C9XP-6GUL
https://apnews.com/article/ivy-league-lawsuit-athletes-brown-scholarship-771b34fa36ea06f6109435102d939299
https://perma.cc/GBZ2-4YJB


is not universal. Student-athletes from lower-income backgrounds, especially those 

without scholarships, navigate college sports with fewer protections, less leverage, 

and higher personal stakes.91 Walk-ons and scholarship student-athletes alike may 

be marginalized, but those at the intersection of race and economic disadvantage 

face the most entrenched and unforgiving forms of exploitation—where the threat 

of losing aid, playing time, or future opportunities discourages them from challeng-

ing institutional norms. These constraints are particularly visible in high-revenue 

sports, where professional opportunities are tightly controlled by league eligibility 

rules and draft structures, leaving student-athletes with limited bargaining power 

and few alternatives.92 

C. THE PIPELINE TRAP 

The NCAA’s monopsonistic93 power leaves student-athletes with little bar-

gaining leverage. This structural imbalance stems from the NCAA’s role as the 

dominant buyer of athletic labor in the college sports market, where student-ath-

letes have no meaningful alternatives. As a monopsony, the NCAA can suppress 

wages and restrict mobility, limiting student-athletes’ ability to negotiate for fair 

compensation without fear of competition.94 A Tennessee federal district court 

recently acknowledged this dynamic, finding that the NCAA likely operates as an 

illegal monopsony in violation of antitrust law and highlighting how its control 

over student-athlete eligibility and compensation leaves student-athletes with lit-

tle bargaining power.95 

Pavia v. NCAA, 760 F. Supp. 3d 527, 539, 543 (M.D. Tenn. 2024), appeal dismissed as moot, 

154 F.4th 407 (6th Cir. 2025); see Mark N. Mallery & Zachary V. Zagger, Antitrust: College Athletes 

Continue to Prevail by Asserting Monopsony Labor Market Claims, OGLETREE DEAKINS (Jan. 8, 2025), 

https://ogletree.com/insights-resources/blog-posts/antitrust-college-athletes-continue-to-prevail-by- 

asserting-monopsony-labor-market-claims/ [https://perma.cc/ME9C-78UP]. 

This dominance is further entrenched by professional 

leagues’ eligibility rules that compel student-athletes to participate in the NCAA 

system. For example, football players are bound by the NFL’s requirement to be 

three years removed from high school before entering the draft—effectively mak-

ing NCAA participation the only realistic route to the league.96 

NFL CBA, supra note 66, at art. 6 § 2(b); The Rules of the Draft, NFL FOOTBALL OPERATIONS, 

https://operations.nfl.com/journey-to-the-nfl/the-nfl-draft/the-rules-of-the-draft [https://perma.cc/Z9UZ- 

N8V6] (last visited Mar. 27, 2026). 

Similarly, basket-

ball players face the “one-and-done” rule, which requires that “at least one (1) 

NBA [s]eason has elapsed since the player’s graduation from high school” to 

qualify for the NBA draft.97 

NBA CBA, supra note 66, at art. X, § 1(b)(i); see Jeff Zillgitt, NBA’s One-and-Done Rule Will 

Stay in Next Collective Bargaining Agreement, USA TODAY (Mar. 31, 2023, at 16:23 ET), https://www. 

Although some top basketball prospects now bypass 

91. See Murty et al., supra note 45, at 161–62. 

92. See supra notes 66–68 and accompanying text; Mathew Santoyo, Clarett, Moultrie, and Applying 

the Nonstatutory Labor Exemption to Professional Sports’ Draft Eligibility Rules, 89 BROOK. L. REV. 

897, 898–900 (2024). 

93. A monopsony is present when a market has “a single buyer of a good or service.” Roger D. Blair 

& Jeffrey L. Harrison, Antitrust Policy and Monopsony, 76 CORN. L. REV. 297, 297 n.6 (1991). A 

monopsonist has the power to reduce the price that it must pay to sellers in a given market. Id. at 297–98. 

94. See Emily Polinski Kraus, All I See Is Dolla Signs: Using the Supreme Court’s Rule of Reason 

Analysis of the NCAA’s Monopsony Power in Other Industries, 32 GEO. MASON L. REV. 657, 660 (2025). 

95. 

96. 
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usatoday.com/story/sports/nba/2023/03/31/nba-one-and-done-rule-stay-next-collective-bargaining- 

agreement/11579194002/ [https://perma.cc/58MD-BS2H]. 
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college by joining the NBA’s developmental G League98 

The NBA G League is the NBA’s minor league. Jacob Koffsky & Foley & Lardner LLP, OTE, 

NCAA, or G League? A Wealth of Options to Chart a Path to the NBA, JD SUPRA (Nov. 29, 2021), 

https://www.jdsupra.com/legalnews/ote-ncaa-or-g-league-a-wealth-of-3612865/ [https://perma.cc/ 

5S6W-9AR8]. 

or playing overseas,99 

See Jonathan Givony & Adrian Wojnarowski, Top High School Player Jalen Green Enters 

NBA/G League Pathway, ESPN (Apr. 16, 2020, 10:51 ET), https://www.espn.com/nba/story/_/id/ 

29043828/sources-top-high-school-player-jalen-green-enter-nba-g-league-pathway [https://perma.cc/ 

59G4-ARPQ]; Kyle Boone, College Basketball Recruiting: Five-Star Guard RJ Hampton to Play in 

Australian NBL, Rejects Kansas, Memphis, Texas Tech, CBS SPORTS (May 28, 2019, at 09:00 ET), 

https://www.cbssports.com/college-basketball/news/college-basketball-recruiting-five-star-guard-rj- 

hampton-to-play-in-australian-nbl-rejects-kansas-memphis-texas-tech [https://perma.cc/5TLB-FBB2]. 

these 

options are often inaccessible to athletes who lack the visibility, resources, or support 

to make that leap. As a result, many adolescent athletes, especially those from margi-

nalized communities, are coerced into entering the NCAA’s exploitative system, de-

spite generating billions in revenue for universities and the Association. 

Thus, for football and basketball players, competing at the Division I level in col-

lege is often the only practical pathway to a professional career. Alternatives—such 

as the NBA G League or overseas leagues—lack the visibility, resources, and struc-

tured pipelines provided by NCAA programs,100 making them likely inaccessible and 

unhelpful for many young athletes. Additionally, requiring seventeen- and eighteen- 

year-old American adolescents to move overseas to become eligible for their home 

country’s premier professional league is burdensome and would be a limiting factor 

for those from disadvantaged backgrounds. For football players, such alternatives are 

essentially nonexistent.101 

See LZ Granderson, The NFL is Exploiting College Football, Plain and Simple, L.A. TIMES 

(Sept. 8, 2023), https://www.latimes.com/opinion/story/2023-09-08/nfl-ncaa-college-football-minor- 

league-farm-system (discussing the NFL’s lack of a minor league); Michael O’Nair, Education 

Requirements for NFL Player: Key Facts, RUSSELL ST. REP. (June 11, 2024, at 13:52 ET), https:// 

russellstreetreport.com/2024/06/11/street-talk/education-requirements-in-the-nfl/ (explaining how 

college is virtually a necessity to play in the NFL).

Although these dynamics are most pronounced in football 

and basketball, they underscore a broader reality: when the NCAA controls the domi-

nant pathway to elite competition, all college athletes, regardless of sport, are subject 

to its restrictive terms, which severely limit compensation and exert significant control 

over their academic, athletic, and personal lives. 

Amateurism lies at the heart of these inequities. Amateurism has transformed 

from a class-based exclusionary concept into a protectionist tool that enables the 

NCAA and its member institutions to monopolize student-athlete labor, suppress 

compensation, and preserve a system where universities profit while student-ath-

letes bear the risks without equitable reward. 

III. EMPLOYING AND UNIONIZING STUDENT-ATHLETES IS THE REMEDY 

This systemic harm can be mitigated by reclassifying student-athletes as uni-

versity employees, which would grant them the rights and protections afforded to 

other workers. This Part argues that unionization offers the most effective and 

98. 

99. 

100. See Koffsky & Foley & Lardner LLP, supra note 98 (discussing paths to the NBA draft). 

101. 
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sustainable path to achieving this by ensuring student-athletes have collective 

power to challenge inequities and negotiate fair treatment. First, this Part dis-

cusses why the time is ripe for student-athletes to be reclassified as employees 

and to unionize. Second, the discussion turns to alternative reform proposals, 

such as federal legislation, and explains why these solutions are impractical in the 

current political climate. Finally, this Note presents a model student-athlete union, 

the National Student-Athlete Union (NSAU), as a transformative solution, and 

details its potential structure, which includes local chapters at universities, regional 

governance within athletic conferences, and centralized national leadership. By lev-

eraging existing networks like the NCAA’s Student-Athlete Advisory Councils 

(SAACs),102 

NCAA Student-Athlete Advisory Committees (SAACs), NCAA, https://www.ncaa.org/sports/ 

2014/2/4/ncaa-student-athlete-advisory-committees-saacs.aspx [https://perma.cc/8Q97-MJFN] (last 

visited Mar. 27, 2026) (explaining the role and purpose of SAACs as committees providing “insight on 

the student-athlete experience” and offering input on NCAA rules, regulations, and policies). 

the NSAU would be uniquely positioned to address critical issues such 

as name, image, and likeness (NIL) rights, health and safety standards, and fair com-

pensation for student-athletes’ labor. 

A. RECOGNIZING STUDENT-ATHLETE EMPLOYEE STATUS AS THE FOUNDATION FOR 

UNIONIZATION 

1. The Time Is Ripe to Unionize 

Previous efforts to unionize, such as the 2014 attempt by Northwestern 

University’s football team, faltered under an unfavorable legal and political climate 

paired with deep uncertainty over the employment status of student-athletes.103 

See Northwestern Football Union Timeline, ESPN (Aug. 17, 2015, at 14:27 ET), https://www. 

espn.com/college-football/story/_/id/13456482/northwestern-football-union-line [https://perma.cc/8NCU- 

RBA7]; Ben Strauss, N.L.R.B. Rejects Northwestern Football Players’ Union Bid, N.Y. TIMES (Aug. 17, 

2015), https://www.nytimes.com/2015/08/18/sports/ncaafootball/nlrb-says-northwestern-football-players- 

cannot-unionize.html. 

That 

uncertainty has not been fully resolved. What has changed, however, is the NCAA’s 

legal exposure: after Alston, the NCAA’s amateurism defense no longer insulates it 

from antitrust scrutiny, leaving its governance model on increasingly fragile 

ground.104 Building on this, the National Labor Relations Board (NLRB), under 

prior leadership, issued guidance—most notably in Memorandum GC 21-08—artic-

ulating a framework under which certain college athletes could be classified as 

employees under the National Labor Relations Act (NLRA).105 Although that guid-

ance has since been rescinded,106 

GC 25-05 Rescission of Certain General Counsel Memoranda, NLRB: OFF. OF PUB. AFFS. (Feb. 

14, 2025), https://www.nlrb.gov/news-outreach/news-story/gc-25-05-rescission-of-certain-general- 

counsel-memoranda [https://perma.cc/93MD-ML3M]. 

it reflects a legally viable interpretation that earlier 

administrative proceedings, including Northwestern University, had already begun 

to explore with respect to collective bargaining rights.107 These rulings have eroded 

102. 

103. 

104. 594 U.S. 69, 72, 90, 101–02, 107 (2021). 

105. See Memorandum from Jennifer A. Abruzzo, NLRB Gen. Couns., to All Regional Dirs., 

Officers-in-Charge, and Resident Officers (Sept. 29, 2021) [hereinafter Abruzzo Memorandum]. 

106. 

107. See, e.g., Northwestern Univ., 362 NLRB 1350, 1350 (2015) (declining jurisdiction but not 

denying student-athletes collective bargaining rights). 
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the NCAA’s long-standing defense of amateurism, which it previously used to 

shield itself from antitrust scrutiny and avoid granting student-athletes the rights and 

benefits of employees.108 The NLRB has further encouraged unionization in the 

past by explicitly recognizing the potential for student-athletes to be classified as 

employees, which provides them with a framework to collectively bargain under 

labor laws.109 Recent developments surrounding the House v. NCAA settlement 

further reflect this shift. Although the settlement agreement stops short of recogniz-

ing student-athletes as employees, it authorizes direct, institution-funded compensa-

tion.110 

See Dan Murphy, House Settlement Nears Finalization Amid Judge’s Last Concerns, ESPN (Apr. 

7, 2025, at 21:34 ET), https://www.espn.com/college-sports/story/_/id/44579716/house-settlement-nears- 

finalization-amid-judge-last-concerns [https://perma.cc/6MSJ-3BFC]; Murphy, supra note 12. 

The settlement also prompted Judge Claudia Wilken, who presided over 

House v. NCAA in federal court in California, to observe that collective bargaining 

“might be a great idea,” even as she emphasized that the case did not empower the 

court to decide whether student-athletes could negotiate in that fashion.111 

Id.; see also Dan Murphy, NIL Contracts Have Employment and Pay-for-Play All Over Them, 

Experts Say, ESPN (Mar. 5, 2025, at 07:00 ET), https://www.espn.com/college-sports/story/_/id/ 

44107758/nil-ncaa-sec-college-contracts-name-image-likeness [https://perma.cc/7Y8D-K29M] (citing 

experts who believe that de facto employment contracts may strengthen student-athletes’ claim to 

collective bargaining rights). 

Although 

recent shifts in NLRB leadership seem to have narrowed the agency’s appetite for 

expansive employee classification,112 prior Board guidance and litigation demon-

strate that recognizing student-athletes as employees remains a legally plausible— 
and strategically consequential—framework. 

At the same time, evolving discourse at the NLRB, heightened national atten-

tion, and a growing wave of lawsuits challenging the classification of student-ath-

letes have created fertile ground for reevaluating their legal and economic status 

as employees. In lawsuits like Berger v. NCAA and Livers v. NCAA, plaintiffs 

argued that student-athletes are employees under the Fair Labor Standards Act 

(FLSA), seeking compensation for the labor they provide.113 Johnson v. NCAA, a 

case in which Division I student-athletes argued that they should be recognized 

as employees under the FLSA,114 and the unfair labor practice charge filed with 

the NLRB by the College Basketball Players Association (CBPA),115 

See Michael McCann & Daniel Libit, Notre Dame Athletes Cast as Employees in New NLRB 

Complaint, SPORTICO (Apr. 18, 2024, at 19:00 ET), https://www.sportico.com/law/analysis/2024/notre- 

dame-nlrb-employee-charge-1234776102/ [https://perma.cc/PB4R-MYNS] (analyzing the implications 

of the NLRB charge challenging the University of Notre Dame’s classification of student-athletes as 

non-employees). 

further bol-

ster this momentum. These legal challenges, coupled with the increasing public 

108. See supra notes 56–59 and accompanying text (noting that the NCAA’s amateurism defense has 

been increasingly eroded, exposing the Association to antitrust scrutiny). 

109. See Abruzzo Memorandum, supra note 105. 

110. 

111. 

112. See NLRB: OFF. OF PUB. AFFS, supra note 106; Abruzzo Memorandum, supra note 105. 

113. 843 F.3d 285, 289 (7th Cir. 2016); No. CV 17-4271, 2018 WL 3609839, at *1 (E.D. Pa. July 26, 

2018). 

114. 108 F.4th 163, 167 (3d Cir. 2024). 

115. 
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scrutiny surrounding NIL rights and the inequities of the current system, have 

destabilized the NCAA’s traditional model. 

For the NCAA, the path forward lies not in clinging to amateurism but in 

recognizing student-athletes as employees and enabling them to unionize 

under the non-statutory labor exemption.116 Leveraging current legal momen-

tum to reclassify student-athletes as employees is only the first step; union-

ization is both necessary and timely, underscored by the NCAA’s crumbling 

antitrust protections.117 

See Chris Yates, Anna Rathbun & Jesse Vella, Nonstatutory Labor Antitrust Exemption Risk in 

Sports Unions, LAW360 (Dec. 5, 2022, at 16:07 ET), https://www.lw.com/admin/upload/SiteAttachments/ 

Nonstatutory-Labor-Antitrust-Exemption-Risk-In-Sports-Unions.pdf [https://perma.cc/KY2J-RSAH] 

(discussing how unionization can extend antitrust immunity under the non-statutory labor exemption 

by formalizing relationships between student-athletes and their universities). 

In NCAA v. Alston, the Supreme Court dismantled the 

NCAA’s reliance on amateurism as a shield for its restrictive, monopsonistic 

practices.118 Applying the rule of reason,119 the Court affirmed a district court’s 

holding that limits on education-related benefits were more restrictive than neces-

sary to preserve consumer demand and rejected the notion that amateurism justifies 

sweeping compensation bans.120 Instead, the NCAA is being forced to yield to 

state-led NIL legislation and other reforms, losing control over its once-monolithic 

system.121 Faced with growing pressure and dwindling legal defenses, the NCAA 

appears to be searching for a way to maintain some semblance of authority without 

completely overhauling its current structure. In this context, unionization would 

not only be beneficial for students, but also for the NCAA by allowing it to resist 

antitrust scrutiny. 

Unionization also provides a strategic advantage for student-athletes, enabling 

them to collectively advocate for equitable treatment and fair compensation while 

operating within an already established legal framework. This shift would trans-

form the power dynamics in collegiate sports, giving student-athletes a seat at the ta-

ble while addressing the structural imbalances between universities, the NCAA, and 

the student-athletes who sustain the system. However, achieving these goals requires 

more than just legal recognition. To capitalize on this moment, it is crucial to focus 

on developing a robust union infrastructure, which will be proposed in Section III. 

B., capable of addressing the disparities in resources and influence between institu-

tions and student-athletes. 

116. The non-statutory labor exemption is a judicially-made doctrine that shields some collective 

bargaining activities from antitrust scrutiny. Santoyo, supra note 92, at 899. 

117. 

118. See 594 U.S. 69, 103, 107 (2021). 

119. Id. at 102. The rule of reason requires courts to assess whether a restraint on trade imposes an 

unreasonable restriction on competition by weighing its anticompetitive effects against any 

procompetitive justifications. See Standard Oil Co. of New Jersey v. United States, 221 U.S. 1, 62 

(1911) (establishing the rule of reason); Michael A. Carrier, The Four-Step Rule of Reason, 33 

ANTITRUST 50, 50–51 (2019). 

120. See NCAA v. Alston, 594 U.S. 69, 103, 107 (2021). 

121. See Daugherty, supra note 23 (listing NCAA guidance regarding NIL). 
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2. The Case Against Unionization Fails 

Although some critics broadly oppose unionization in college sports, the more 

pressing obstacle is that federal legislation is unlikely to deliver meaningful 

reform, given political gridlock and structural limitations. Figures like the NCAA 

president and various Republican lawmakers argue that treating student-athletes 

as employees would collapse college athletics by driving up costs,122 

See Katherine Knott, House Republicans Warn Against College Athlete Unions, INSIDE HIGHER 

ED (Mar. 13, 2024), https://www.insidehighered.com/news/government/2024/03/13/athlete-unions- 

threaten-college-sports-panel-argues [https://perma.cc/FLA3-ZLT8]. 

eliminating 

non-revenue sports,123 

See id.; Ben Nuckols, NCAA President Says Congress Must Act to Preserve Sports at Colleges 

That Can’t Pay Athletes, ASSOCIATED PRESS (Feb. 23, 2024, at 19:35 ET), https://apnews.com/article/ 

ncaa-charlie-baker-congress-lobbying-f5dfbcc5e8aba387d533b392f78c8be7 [https://perma.cc/TW59- 

H3AZ]. 

and eroding the “educational mission” of universities.124 

See Tatos & Singer, supra note 49, at 412 (explaining “a common refrain proffered by the 

NCAA that compensating athletes would subvert the “educational mission” of the intercollegiate 

athletics”); Ralph D. Russo, Republican Congressmen Introduce Bill that Would Protect NCAA and 

Conferences from Legal Attacks, AP NEWS (May 8, 2024, at 15:44 ET), https://apnews.com/article/ 

f8b4d71460b9950694bfc66e2e6479e2 [https://perma.cc/42EK-2XUW]. Republican lawmakers have 

raised concerns that granting student-athletes employee status and unionization rights could destabilize 

collegiate sports by leading to program cuts, higher operational costs, and potential inequalities among 

schools. Such proposals, they argue, could disrupt the traditional structure of college athletics and shift 

focus away from its amateur foundations. See Knott, supra note 122. 

These claims, however, ignore two realities. First, professional sports leagues 

have thrived under unionized models without collapsing,125 

See Maury Brown, As Unions Dwindle, The Value of Those in Pro Sports Never More 

Important, FORBES (Sep. 5, 2016, at 17:40 ET), https://www.forbes.com/sites/maurybrown/2016/09/05/ 

as-unions-dwindle-the-value-of-those-in-pro-sports-never-more-important/. 

and second, even 

recent reforms like NIL and the House settlement leave most student-athletes— 
especially those in low-revenue sports—marginalized and without bargaining 

power.126 If the system cannot sustain itself without exploiting the labor that gen-

erates billions in revenue, that is not a defense of amateurism but an indictment 

of its sustainability. Ultimately, the question remains whether we value the dig-

nity of student-athletes enough to grant them fair compensation and collective 

rights or continue prioritizing institutional profit over people. 

The more challenging arguments to address come from those who advocate for 

an alternative route to achieving proper compensation for student-athletes: fed-

eral legislative reform. Emily Gabos presents a thoughtful critique of unioniza-

tion and proposal for legislation in College Athlete Unionization: A Winning Play 

or a Losing Game?127 Gabos contends that the NLRA is an “inappropriate” tool 

for addressing student-athlete concerns and that unionization could lead to 

122. 

123. 

124. 

125. 

126. See Emily Gabos, College Athlete Unionization: A Winning Play or a Losing Game?, 18–19, 29 

(2024) (winner of the Herman Lazarus Prize for the best paper at University of Pennsylvania Carey Law 

School on a topic of comparative labor or employment law) (on file with the Penn Carey Law Legal 

Scholarship Repository) (describing inequities between student-athletes and universities). 

127. See generally id. (outlining potential challenges with unionization and proposing a College- 

Athlete Bill of Rights statute modeled after the Domestic Worker Bill of Rights, which has been enacted 

in various localities and states). 
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inequities among teams and institutions.128 She instead advocates for Congress to 

pass a federal legislative solution modeled on state-level domestic worker protec-

tions.129 In line with this approach, federal lawmakers recently introduced the bipar-

tisan Student Compensation and Opportunity through Rights and Endorsements Act 

(the SCORE Act),130 which seeks to establish a national framework for student-ath-

lete compensation.131 

Id.; see also Elizabeth Elkind, Sweeping Bipartisan Bill Would Nationalize Standards for 

Student Athlete Pay, FOX NEWS (July 10, 2025, at 10:44 ET), https://www.foxnews.com/politics/ 

sweeping-bipartisan-bill-would-nationalize-standards-student-athlete-pay [https://perma.cc/JX3R-55GV] 

(describing the SCORE Act’s purpose and content). 

This bill would codify student-athletes’ rights to NIL earnings; 

standardize NIL regulations across states; and require schools to provide student- 

athletes with academic, career, and medical support.132 Notably, the SCORE Act 

also prohibits student-athletes from being classified as employees, reinforcing 

Gabos’s argument that the granting of employee status may not be the appropriate 

vehicle for reform.133 

Another common argument is that unionization could harm non-revenue-gen-

erating sports,134 a concern echoed by the NCAA and some athletic directors.135 

However, collective bargaining does not inherently disadvantage less profitable 

sports; rather, it provides an opportunity to advocate for equitable resource allo-

cation across all programs. In fact, unionization may be especially critical for stu-

dent-athletes in non-revenue sports, because these student-athletes are often 

overlooked in the current NIL landscape,136 

See Data Dashboard, NCAA: NIL ASSIST, https://nilassist.ncaa.org/data-dashboard/ [https:// 

perma.cc/S3N8-AJYL] (last visited Mar. 28, 2026) (showing that nearly 60 percent of NIL deals go to 

student-athletes who play football, men’s basketball, and baseball). 

where benefits disproportionately 

flow to stars in high-revenue sports and a few high-profile individuals like 

Louisiana State University gymnast Livvy Dunne.137 

See D’Arcy Maine, How Livvy Dunne Became One of the Most Famous Names in Sports, ESPN 

(Feb. 21, 2025, at 10:10 ET), https://www.espn.com/college-sports/story/_/id/43938472/olivia-livvy- 

dunne-lsu-gymnastics-ncaa-nil [https://perma.cc/QP8K-SFU2] (profiling Olivia “Livvy” Dunne, an 

Louisiana State University gymnast and social media influencer whose NIL endorsements are valued at 

over four million dollars, making her one of the highest-paid and “most recognizable college athletes in 

the country”). 

Financial transparency, a 

key demand of unions,138 would ensure that any cuts to non-revenue-generating 

sports are driven by genuine financial constraints rather than mismanagement. By 

organizing collectively, student-athletes in low-revenue programs can secure pro-

tections and visibility that the current system fails to provide. 

128. Id. at 14–15, 18. 

129. Id. at 31–39. 

130. H.R. 4312, 119th Cong. (2025). 

131. 

132. Id. 

133. Id.; see Gabos, supra note 126, at 14. 

134. See Gabos, supra note 126, at 18. 

135. See Knott, supra note 122. 

136. 

137. 

138. See Eun Jung Cho, Ju Ryum Chung & Ho-Young Lee, The Role of Labor Unions in Corporate 

Transparency: Focusing on the Role of Governance in Auditor Change Process, 11 SUSTAINABILITY 1, 

1–2 (2019). 

2026] LEVELING THE PLAYING FIELD 1231 

https://www.foxnews.com/politics/sweeping-bipartisan-bill-would-nationalize-standards-student-athlete-pay
https://www.espn.com/college-sports/story/_/id/43938472/olivia-livvy-dunne-lsu-gymnastics-ncaa-nil
https://www.foxnews.com/politics/sweeping-bipartisan-bill-would-nationalize-standards-student-athlete-pay
https://perma.cc/JX3R-55GV
https://nilassist.ncaa.org/data-dashboard/
https://perma.cc/S3N8-AJYL
https://perma.cc/S3N8-AJYL
https://www.espn.com/college-sports/story/_/id/43938472/olivia-livvy-dunne-lsu-gymnastics-ncaa-nil
https://perma.cc/QP8K-SFU2


Although Gabos’s argument and similar ones are well-reasoned,139 they rely 

on an overly optimistic view of Congress and underestimate the pragmatic bene-

fits of unionization. Passing federal legislation is an idealistic solution that faces 

significant roadblocks. With Congress increasingly polarized and a Republican 

majority that has been unsympathetic to labor protections since the 1990s,140 

See Michael Lind, Republican Party Platforms on Collective Bargaining, 1920-2020, AM. 

COMPASS (Jan. 6, 2021), https://americancompass.org/republican-party-platforms-on-collective- 

bargaining-1920-2020/ [https://perma.cc/QAX9-3NAP]. Some in the Republican Party historically 

opposed labor unions and worker protections, as evidenced by the 1947 Taft-Hartley Act, which was 

passed by a Republican-controlled Congress to restrict union activities and limit their power. Id. 

Additionally, Republican Party platforms since the 1990s have consistently supported “right-to-work” 
laws, which weaken unions by prohibiting mandatory union membership, further reflecting a 

longstanding anti-labor stance. Id. 

the 

likelihood of enacting comprehensive student-athlete federal legislation is slim. 

As Gabos herself notes, the NCAA and universities possess large amounts of cap-

ital,141 which can be used in lobbying efforts. The NCAA and universities’ sub-

stantial amounts of capital are notable because it enables them to exert outsized 

influence over legislative outcomes through lobbying, legal advocacy, and public 

relations—often shaping reforms in ways that protect institutional interests over 

student-athlete empowerment.142 

See id.; Amanda Christovich, NCAA Increases Lobbying Spending in First Months of Trump, 

FRONT OFF. SPORTS (Apr. 22, 2025, at 08:35 ET), https://frontofficesports.com/ncaa-lobbying-congress- 

trump/ [https://perma.cc/2NVW-BJXU]. 

This financial leverage can steer policy away 

from unionization and toward more controlled, institution-friendly solutions like 

NIL regulation. In fact, the NCAA is already actively lobbying for federal legisla-

tion that would undermine labor rights for student-athletes.143 Relying on 

Congress to act risks indefinite inaction while student-athletes continue to suffer 

under exploitative conditions. 

Employee classification and unionization offer a realistic and immediate path 

forward: allowing student-athletes to form a national players’ union. The ability 

to unionize is contingent on student-athletes being classified as employees under 

the NLRA; without employee status, they lack the legal foundation to form a rec-

ognized union.144 This model would create a unified bargaining unit tailored to 

the unique circumstances of collegiate sports by combining successful elements 

139. See, e.g., Brandon Beyer, Federal Legislation Still Has a Role to Play in the Fight for Student- 

Athlete Compensation, 46 J. LEGIS. 303, 322–23 (2019) (arguing that Congress should enact federal 

legislation to ensure fair compensation for student-athletes and to preempt inconsistent state laws); 

Olivia LaCasto, NIL Madness: The Need for Federal Legislation to Govern Student-Athlete 

Monetization of Name, Image, and Likeness, 57 LOY. L.A. L. REV. 1049, 1096–97 (2025) (advocating 

for a uniform federal NIL framework to replace the fragmented state-level approach and protect student- 

athlete rights); Anna G. Williams, In a League of Her Own: Why Female Student-Athletes Are Poised to 

Win Big in the NIL Era with a Properly Crafted Federal Law, 125 W. VA. L. REV. 371, 382, 405 (2022) 

(highlighting how federal NIL legislation could address gender disparities and ensure equitable 

opportunities for female student-athletes); Gabos, supra note 126, at 31–39. 

140. 

141. Gabos, supra note 126, at 18. 

142. 

143. See Nuckols, supra note 123. 

144. See NLRB v. Town & Country Elec., Inc., 516 U.S. 85, 89 (1995) (noting that the NLRA grants 

rights, including forming and joining labor organizations and bargaining collectively, “only to those 

workers who qualify as ‘employees’ as that term is defined in the Act”). 

1232 THE GEORGETOWN LAW JOURNAL [Vol. 114:1211 

https://americancompass.org/republican-party-platforms-on-collective-bargaining-1920-2020/
https://perma.cc/2NVW-BJXU
https://americancompass.org/republican-party-platforms-on-collective-bargaining-1920-2020/
https://perma.cc/QAX9-3NAP
https://frontofficesports.com/ncaa-lobbying-congress-trump/
https://frontofficesports.com/ncaa-lobbying-congress-trump/


from unions. Labor movements have historically forced meaningful change by 

empowering workers to challenge capital directly, bypassing not only the need 

for legislative approval but also working within or around existing legal con-

straints.145 

See, e.g., Nathaniel Meyersohn, How an Auto Workers Strike 87 Years Ago Transformed 

America, CNN (Sep. 17, 2023, at 03:16 ET), https://www.cnn.com/2023/09/17/business/sit-down-uaw- 

strike-america/index.html [https://perma.cc/62D5-R2E3] (analyzing the broader economic and labor 

implications of the 1936 United Auto Workers strike in the United States); Memphis Sanitation 

Workers’ Strike, STAN. UNIV.: MARTIN LUTHER KING, JR. RSCH. AND EDUC. INST., https://kinginstitute. 

stanford.edu/memphis-sanitation-workers-strike [https://perma.cc/3XFR-E8ZN] (last visited Mar. 28, 

2026) (providing a historical overview of the Memphis sanitation workers’ strike and its significance in 

the Civil Rights Movement). These examples illustrate how labor movements have historically achieved 

recognition and reform through direct action: during the 1936–37 Flint Sit-Down Strike, autoworkers 

defied legal injunctions and occupied a General Motors plant, forcing negotiations and securing union 

recognition; similarly, in 1968, Memphis sanitation workers mobilized outside formal legal protections 

to demand dignity, fair wages, and workplace rights. See sources cited, supra. 

Likewise, student-athletes can leverage their collective power to 

demand equitable treatment, working within or around current labor laws to 

negotiate directly with the NCAA and universities, rather than relying on uncer-

tain legislative reforms. 

Unionizing student-athletes addresses the significant power imbalance between 

student-athletes and universities, a concern that Gabos rightly highlights.146 

Collective bargaining enables student-athletes to unify their voices and negotiate as 

a group with support from experienced labor attorneys and negotiators. Professional 

leagues like the NFL and NBA have demonstrated how unions can secure better 

wages, healthcare, and working conditions, even when dealing with resource-rich 

organizations.147 

Further, reclassifying student-athletes as employees offers a transformative so-

lution to these inequities. For example, employee status would bring student-ath-

letes within existing labor and employment law regimes,148 enabling access to 

protections that are currently unavailable or uncertain—including workers’ com-

pensation coverage for injuries sustained in the course of athletic participation.149 

Rather than bearing the long-term costs of chronic or career-ending injuries 

alone, student-athletes could rely on established compensation systems designed 

to address workplace harm. Additionally, fair compensation would address glar-

ing inequities in the current system,150 providing financial stability for student- 

athletes and closing gender gaps by ensuring greater funding and visibility for 

women’s sports. Employment contracts could also require better rest periods, reg-

ulate training schedules, and reduce overexertion, allowing student-athletes to 

145. 

146. Gabos, supra note 126, at 18–19 (detailing the economic disparity between students and 

universities and universities’ authority over student-athletes and arguing that these create an inequitable 

bargaining environment). 

147. See generally NFL CBA (outlining protections secured by the professional players’ union 

through collective bargaining); NBA CBA (same). 

148. See, e.g., Town & Country Elec., Inc., 516 U.S. at 88–89. 

149. See Wade, supra note 41 (explaining how the “student-athlete” label “was an excellent defense 

against being held liable for workers[’] compensation benefits that those injured in athletic competition 

could seek”). 

150. See Williams, supra note 139, at 382. 
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balance their physical and mental health with their academic and athletic 

commitments. 

The push to rely on federal legislation raises valid concerns about universities’ 

extensive control over student-athletes,151 but this overreach strengthens the case 

for unionization rather than undermining it. Student-athletes’ lack of autonomy 

leaves them vulnerable to exploitation,152 

See Peter Jacobs, Here’s The Insane Amount of Time Student-Athletes Spend on Practice, BUS. 

INSIDER (Jan. 27, 2015, at 11:44 ET), https://www.businessinsider.com/college-student-athletes-spend-40- 

hours-a-week-practicing-2015-1 [https://perma.cc/MJ28-T8ZA]. In-season weekly time commitments can 

go over forty hours without adding in travel time and a full class load. Id. 

as institutional policies often prioritize 

competitive success and revenue generation over student welfare.153 

See id.; What You Need to Know About . . . Countable Athletically Related Activities, NCAA: 

DIV. II, https://ncaaorg.s3.amazonaws.com/about/d2/ed_res/D2_CARAQuickTips.pdf [https://perma. 

cc/3AFX-9BCM] (last visited Mar. 28, 2026). The NCAA defines Countable Athletically Related 

Activities (CARA) as “any required activity with an athletics purpose” supervised by coaching staff, 

which counts “toward a student-athlete’s daily and weekly limitations.” NCAA: DIV. II, supra. 

However, several activities fall outside this definition and are not counted toward these limitations. Id. 

For instance, travel to and from competition, “study hall or tutoring sessions,” “[c]ompliance meetings,” 
“voluntary strength and conditioning programs,” and community service or engagement activities are 

considered non-countable. Id. This policy allows the NCAA to maintain a facade of regulated time 

commitments while benefiting from the additional uncompensated labor and obligations placed on 

student-athletes. 

Although 

some coaches may support student-athletes’ interests,154 

See, e.g., Dave Wilson, Jim Harbaugh Advocates Paying Players, Deflects Talk on Future, 

ESPN (Jan. 6, 2024, at 12:44 ET), https://www.espn.com/college-football/story/_/id/39252946/jim- 

harbaugh-advocates-paying-players-deflects-talk-future [https://perma.cc/8P28-RV83] (discussing the 

desire of University of Michigan’s then-head football coach Jim Harbaugh to have revenue sharing for 

players in all collegiate sports). 

others may discourage 

organizing efforts by framing unionization as disruptive to team cohesion and 

institutional authority.155 

See Dave Zirin, The Future of College Sports Is Unionized, THE NATION (Mar. 7, 2024), https:// 

www.thenation.com/article/society/dartmouth-unionization-basketball-college-sports/ (claiming that 

the NCAA “decr[ies] unionization as an affront to everything good and holy about amateur sports”). 

Yet individual support cannot replace systemic protec-

tions. Reclassifying student-athletes as university employees and allowing them 

to unionize offer structural solutions that empower them to collectively advocate 

for their rights. 

Without a union, student-athletes lack the formal collective power to counter 

the NCAA’s lobbying efforts for labor-adverse legislation or to push Congress 

for laws that truly benefit them. The NCAA’s influence far outweighs that of 

unorganized student-athletes,156 leaving the latter without the resources or coordi-

nation to advocate for fair treatment. A union would bridge this gap, empowering 

student-athletes to challenge inequitable legislation and shape policies that 

address their needs, which makes unionization an urgent step toward leveling the 

playing field. 

Finally, Olivia LaCasto highlights that the complexity and mix of NIL deals 

and rules requires a clear federal legislative solution, noting how fragmented 

151. See Gabos, supra note 126, at 9–10, 19, 31–32. 

152. 

153. 

154. 

155. 

156. See Gabos, supra note 126, at 18–19. 
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regulation at the state, local, and institutional level creates complications for stu-

dent-athletes.157 Although these concerns are valid, unionization provides a robust 

framework for addressing these complexities. Collective bargaining agreements 

(CBAs) could establish clear guidelines for NIL revenue sharing, balancing individ-

ual control with equitable team-based sponsorship models. This approach ensures 

that student-athletes retain autonomy over their NIL rights while simultaneously 

addressing broader team interests, which creates a fair and sustainable model for 

NIL revenue. 

Ultimately, the reliance on only a perfect federal legislative solution is admira-

ble but impractical in the current political climate. Unionization, by contrast, 

empowers student-athletes to act now, leveraging their unique skills and collec-

tive power in ways that universities and the NCAA cannot ignore. Professional 

athlete unions demonstrate why this model works: the specialized and elite nature 

of athletic talent creates significant resistance to replacement workers, or scabs, 

as the pool of individuals capable of performing at the highest levels is extremely 

limited. College sports, similarly, thrive because of the exceptional abilities of 

student-athletes. Without them, the quality of competition would plummet. 

Universities cannot simply replace star players with random individuals and expect 

the same level of performance or fan engagement. By forming a union, student-ath-

letes can not only challenge the NCAA’s exploitative practices but also create a 

model for collegiate athletics that is fairer, more sustainable, and more protective of 

their contributions and rights. 

B. OVERCOMING BARRIERS TO STUDENT-ATHLETE UNIONIZATION 

The push to unionize student-athletes has gained momentum in recent years as 

student-athletes seek to address systemic inequities within collegiate athletics.158 

However, before delving into the proposed solution of unionization, it is critical to 

address the elephants in the room—jurisdictional divides, restrictive labor laws, and 

religious exemptions—that act as significant barriers to this effort. These structural 

and legal challenges fragment organizing efforts, leave student-athletes vulnerable 

to inconsistent treatment, and undermine the potential for collective advocacy. 

Understanding these barriers is critical to developing strategies to overcome 

them. This Section begins by identifying and analyzing these obstacles before 

offering solutions aimed at unifying and empowering student-athletes, while 

paving the way for equitable treatment within the multi-billion-dollar collegiate 

sports industry. 

1. Public/Private Jurisdictional Divides and Mixed Conferences 

One of the primary barriers to student-athlete unionization stems from the 

divide between public and private universities. The NLRA applies only to 

private-sector employees, granting them the right to unionize and bargain 

157. LaCasto, supra note 139, at 1096–97. 

158. See Becker, supra note 89 (describing the Dartmouth College men’s basketball team’s vote to 

unionize). 
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collectively.159 

See Jurisdictional Standards, NLRB, https://www.nlrb.gov/about-nlrb/rights-we-protect/the- 

law/jurisdictional-standards [https://perma.cc/3X7E-RGDL] (last visited Mar. 28, 2026) (“The Board 

has statutory jurisdiction over private sector employers whose activity in interstate commerce exceeds a 

minimal level.”); NLRB v. Town & Country Elec., Inc., 516 U.S. 85, 89 (1995). 

This leaves student-athletes at public universities outside the 

NLRB’s jurisdiction, as public universities’ labor relations are governed by state 

laws.160 

Student Unions: The Implications for Colleges and Universities, NEW ENG. BD. OF HIGHER 

EDUC. (Dec. 7, 2015), https://nebhe.org/journal/student-unions-the-implications-for-colleges-and- 

universities/ [https://perma.cc/9EQX-KCX9]. 

State labor laws, however, vary widely. Some states offer stronger protec-

tions for workers, while others impose restrictive conditions or outright prohibit pub-

lic-sector unionization.161 This creates significant inconsistencies between student- 

athletes at public universities and their counterparts at private institutions, even 

when they perform similar roles and face identical demands. 

This issue is especially pronounced in conferences like the Big Ten or 

Southeastern Conference (SEC), in which both public and private universities 

compete.162 

The Big Ten Conference is an athletic conference of eighteen schools, including public 

universities such as the University of Michigan and private institutions like Northwestern University. 

See About the Conference, BIG TEN, https://bigten.org/about/general/about-big-ten-conference/ [https:// 

perma.cc/5CC9-7CGB] (last visited Mar. 28, 2026). The Southeastern Conference (SEC) consists of 

sixteen schools primarily in the southern United States, including public institutions like the University 

of Alabama and private universities such as Vanderbilt University. See SEC Academic Relations, SEC, 

https://www.secsports.com/academics [https://perma.cc/4NQZ-XGZU] (last visited Mar. 28, 2026). 

For instance, student-athletes at the University of Southern 

California, a private institution,163 

Facts and Stats, U. S. CAL., https://www.usc.edu/we-are-usc/the-university/facts-and-stats/ 

[https://perma.cc/82PX-SZUW] (last visited Mar. 28, 2026) (noting that the University of Southern 

California (USC) is a private university). 

could theoretically unionize under the 

NLRA, but their peers at the Ohio State University164 

Institutional Information, OH. ST. U., https://research.osu.edu/proposal-development-and- 

submission/institutional-information [https://perma.cc/PXD4-TMND] (last visited Mar. 28, 2026) 

(noting that the Ohio State University is a public university). 

or the University of 

Michigan165 

About the University of Michigan, U. MICH.: RSCH. AND SPONSORED PROJECTS, https://orsp. 

umich.edu/about-university-michigan (last visited Mar. 28, 2026) (noting that the University of 

Michigan is a public university). 

remain subject to restrictive state laws. Such discrepancies frac-

ture solidarity and prevent student-athletes from collectively addressing 

shared grievances within their conferences. Moreover, if student-athletes at 

some schools were to benefit from union protections—such as negotiated 

schedules, health safeguards, or grievance procedures—while others did not, 

it would create an uneven playing field that could affect performance, prepa-

ration, and overall student-athlete welfare. This imbalance raises questions 

about fairness in competition, as teams with stronger student-athlete protec-

tions may be better positioned to support long-term development and success. 

159. 

160. 

161. Compare CAL. GOV’T CODE § 3500 (granting public employees the right to form unions and 

engage in collective bargaining), with WIS. STAT. § 111.70 (limiting most public employees’ collective 

bargaining rights to wages and requiring annual recertification of unions), and TEX. GOV’T CODE ANN. § 

617.002 (prohibiting collective bargaining by public employees). 

162. 

163. 

164. 

165. 
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2. Restrictive State Laws and Constitutional Barriers 

For student-athletes at public universities, restrictive state labor laws and state 

constitutional provisions further compound the challenges to unionization. Many 

state statutes ban public-sector workers, including student-athletes, from engaging 

in collective bargaining altogether.166 

See Public Sector Collective Bargaining by State, N.M. PUB. EMP. LAB. RELS. BD., https:// 

www.pelrb.nm.gov/wp-content/uploads/2023/03/Public-Sector-Collective-Bargaining-by-State.pdf 

[https://perma.cc/KYE8-LDPH] (last visited Mar. 28, 2026) (outlining each state’s public sector 

employee collective bargaining laws); Mark Lieberman, MAP: Where School Employees Can and Can’t 

Strike, EDUC. WK. (Mar. 16, 2023), https://www.edweek.org/leadership/map-where-school-employees- 

can-and-cant-strike/2023/03 [https://perma.cc/EB6T-WN3D] (explaining that 37 states prohibit public 

sector strikes). 

These restrictions not only hinder organizing 

efforts but also create inequities in how student-athletes are treated depending on the 

state in which they attend school. This fragmented landscape leaves many student- 

athletes at public universities with no legal pathway to unionize, even as they face 

the same economic and physical demands as their peers in other states. 

3. Religious Institutions and Federal Labor Law Exemptions 

Religiously affiliated universities present a distinct barrier to unionization due to 

exemptions under the NLRA. In NLRB v. Catholic Bishop of Chicago, the Supreme 

Court ruled that the NLRB cannot assert jurisdiction over religious institutions, citing 

concerns about entanglement with First Amendment religious protections.167 As a 

result, student-athletes at private, religious schools such as the University of Notre 

Dame, Baylor University, and Brigham Young University168 

See Anayat Durrani, U.S. Colleges with Religious Affiliations: What Students Should Know, U.S. 

NEWS & WORLD REP. (May 8, 2024), at 17:08 ET), https://www.usnews.com/education/best-global- 

universities/articles/us-colleges-with-religious-affiliations-what-students-should-know (listing the University 

of Notre Dame as religiously affiliated with the Congregation of the Holy Cross, Baylor University as a 

Baptist university, and Brigham Young University as owned and operated by The Church of Jesus Christ of 

Latter-day Saints). 

are excluded from fed-

eral labor protections, even if they meet the criteria for employee status under the 

NLRA. 

This exemption creates significant challenges for student-athletes at religious 

institutions. Although these student-athletes face the same training demands, eligibil-

ity requirements, and time constraints as their peers at secular institutions, they lack 

the legal avenues to advocate for better conditions or fair treatment. Moreover, this 

exemption undermines solidarity among student-athletes, further fragmenting organiz-

ing efforts within conferences that include both religious and non-religious schools.169 

For instance, the Big 12 athletic conference includes sixteen universities, including Brigham 

Young University, Baylor University, and Texas Christian University. See Big 12 Biography, BIG 12 

SPORTS (Mar. 14, 2026, at 22:00 ET), https://big12sports.com/news/2019/7/31/big-12-conference.aspx 

[https://perma.cc/G4JV-JJXS]. 

4. Overcoming Institutional Barriers 

Although the barriers to student-athlete unionization are significant, they are 

not insurmountable. And addressing them is essential to realizing the broader 

166. 

167. 440 U.S. 490, 507 (1979). 

168. 

169. 
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proposal for a national college athletes’ union. This Subsection responds directly 

to common objections and structural challenges and demonstrates that a combina-

tion of legal frameworks, state-level advocacy, and creative organizing strategies 

can overcome the fragmented regulatory landscape. By clarifying the path for-

ward, it reinforces the central thesis: that unionization is not only feasible but also 

necessary to protect student-athletes’ rights and ensure equitable treatment across 

institutions and conferences. 

A key solution lies in the joint employer framework, which has the potential to 

unify student-athlete organizing efforts across mixed conferences and religious 

institutions. Under the NLRB’s 2020 joint employer standard, entities that share 

“substantial direct and immediate control” over employment conditions can be 

classified as joint employers.170 

Joint Employer Status Under the National Labor Relations Act, 85 Fed. Reg. 11184, 11186 (Feb. 26, 

2020) (to be codified at 29 C.F.R. pt. 103) (“Under the final rule, a putative joint employer reaches that 

threshold only through possession and exercise of substantial direct and immediate control over one or more 

essential terms and conditions of employment.” (emphasis added)); see also Charles T. Jeremiah & 

Nathaniel J. Higgins, What the Court Striking Down Labor Board’s New Joint-Employer Rule Means for 

Construction Employers, JACKSON LEWIS P.C. (Apr. 3, 2024), https://www.jacksonlewis.com/insights/what- 

court-striking-down-labor-boards-new-joint-employer-rule-means-construction-employers [https://perma.cc/ 

94Y6-MHSC] (explaining that, although the NLRB’s 2023 joint-employer rule broadened the standard to 

include entities with indirect or potential control over essential employment terms, it was struck down in 

2024 by the U.S. District Court for the Eastern District of Texas for being overly broad and contrary to 

common law, thereby reinstating the narrower 2020 rule requiring direct and substantial control). 

The NCAA and its athletic conferences171 

See Our Division I Members, NCAA, https://www.ncaa.org/sports/2021/5/11/our-division-i-members. 

aspx [https://perma.cc/W7WV-FETR] (last visited Mar. 28, 2026) (listing over thirty Division I athletic 

conferences). Conferences vary by sport and include both Football Bowl Subdivision (FBS) and Football 

Championship Subdivision (FCS) leagues. Id. Major conferences include the Atlantic Coast Conference 

(ACC), Big Ten Conference, Big 12 Conference, Southeastern Conference (SEC), and Pacific-12 Conference 

(Pac-12), which typically generate significant revenue and media attention. See Michael Johnson, Power 

Conferences Dominate NCAA Media Landscape, S&P GLOB. (Dec. 2, 2024), https://www.spglobal.com/ 

market-intelligence/en/news-insights/research/power-conferences-dominate-ncaa-media-landscape (listing 

these five as the major conferences and noting that all five combined generated over $3.5 billion in revenue in 

the fiscal year ending in August 2023). Other conferences, such as the America East, Coastal Athletic 

Association (CAA), and Ivy League, represent institutions with diverse athletic profiles and funding structures. 

See America East FAQ, AM. EAST, https://americaeast.com/sports/2013/7/24/208811760.aspx [https://perma. 

cc/P57T-2EWJ] (last visited Mar. 28, 2026); The CAA & CAA Football, COASTAL ATHLETIC ASSOC., https:// 

caasports.com/sports/2014/5/16/caabio.aspx [https://perma.cc/Q9CX-HFZ7] (last visited Mar. 28, 2026); 

About the Ivy League, THE IVY LEAGUE, https://ivyleague.com/sports/2017/8/13/HISTORY_0813173057.aspx 

[https://perma.cc/F9YF-HNNE] (last visited Mar. 28, 2026). The total number and composition of conferences 

depend on the sport, with some leagues specific to football and others encompassing multiple sports across 

member institutions. See NCAA, supra. 

clearly 

meet this definition. The NCAA governs essential aspects of student-athlete partic-

ipation, including academic eligibility, conduct codes, and Countable Athletically 

Related Activities (CARA), which regulate training schedules.172 

See, e.g., supra note 153 and accompanying text; Compliance: A Student-Athlete Guide for 

Determining the Differences Between CARA, RARA, VARA, DUKE ATHLETICS, https://goduke.com/documents/ 

2020/11/12/CARA_RARA_VARA.pdf [https://perma.cc/UT6L-H4NY] (last visited Mar. 28, 2026) (defining 

Countable Athletically Related Activities (CARA) as any “required activity with an athletics purpose,” capped 

at twenty hours per week during the playing season and eight hours per week out of season); NCAA, 

STANDARD PENALTIES FOR LEVEL III VIOLATIONS IN DIVISION I, at 2 (Dec. 2024) https://ncaaorg.s3. 

amazonaws.com/infractions/level3/D1INF_StandardPenaltiesLevel3Violations.pdf [https://perma.cc/S26Q- 

Athletic 

170. 

171. 

172. 
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M6UH] (mandating a two-for-one reduction in allowable CARA hours for violations exceeding limits). Note 

that the majority of coaches would prefer more relaxed CARA standards. See NCAA, DIVISION I TIME 

DEMANDS STUDY: SUMMARY OF FINDINGS, at 1 (Apr. 1, 2016), https://ncaaorg.s3.amazonaws.com/research/ 

d1/2016D1RES_TimeDemandsSummary.pdf [https://perma.cc/6GEE-ABXA]. 

conferences, such as the Big Ten Conference or Atlantic Coast Conference (ACC), 

oversee competition structures, media rights, and revenue-sharing arrangements, 

directly influencing the working conditions of student-athletes.173 Recognizing the 

NCAA and athletic conferences as joint employers alongside universities would 

allow student-athletes in mixed public-private conferences to bargain collectively 

and would also provide coverage for student-athletes at religious institutions, 

which would help to bypass the religious exemption barrier that may otherwise 

prevent unionization under current law. It would also fill gaps created by independ-

ent programs like Notre Dame, which do not compete under a single conference 

umbrella.174 

See, e.g., Teddy Ricketson, What Conference is Notre Dame in? Explaining the Football Program’s 

Independent Status History, SPORTING NEWS (Aug. 29, 2025, at 11:56 ET), https://www.sportingnews.com/us/ 

ncaa-football/news/notre-dame-conference-history-explained/3055763f79eb98171b135da0 [https://perma.cc/ 

T44J-QRLN] (noting that, although while Notre Dame competes in the Atlantic Coast Conference (ACC) for 

most sports, its football program remains independent and unaffiliated with any conference); Season Opener 

on Tap this Saturday at The Rent, 2025 UCONN FOOTBALL MEDIA CTR. (Aug. 28, 2025, at 16:22 ET) https:// 

uconnhuskies.com/news/2025/8/28/football-season-opener-on-tap-this-saturday-at-the-rent [https://perma.cc/ 

PMB7-VJ74] (highlighting that University of Connecticut football also operates independently of a 

conference). These independent programs illustrate the limitations of relying solely on conference-based joint 

employer recognition. To ensure comprehensive representation in collective bargaining, the NCAA itself must 

be recognized as a joint employer. The NCAA exercises direct control over key aspects of student-athlete 

participation—including eligibility, scholarship rules, and training regulations—providing a sufficient legal 

basis for joint employer status that would close gaps left by institutions not governed by a conference structure. 

See supra note 172 and accompanying text. 

This expanded framework would ensure more consistent protections 

across institutions, regardless of their governance structure, and it would promote 

fairness in student-athlete representation throughout collegiate athletics. 

An additional option for public university athletes is to seek federal preemption 

under the NLRA to bypass restrictive state labor laws. Courts have consistently 

held that the NLRA preempts state laws when they conflict with NLRA protec-

tions,175 and its application to college athletics is both logical and necessary. 

Because college sports operate across state lines—with teams regularly compet-

ing in interstate conferences, traveling nationally for games, and participating in 

media contracts that span multiple jurisdictions176

See, e.g., Craig Meyer, What’s the Longest Travel Distance for Conference College Football 

Game in 2025?, USA TODAY (Oct. 4, 2025, at 06:02 ET), https://www.usatoday.com/story/sports/ncaaf/ 

bigten/2025/10/04/college-football-conference-game-longest-travel-distance/86430336007/ [https:// 

perma.cc/2SVB-8SDF]; ESPN and BIG EAST Sign New Multi-Year Digital Media Rights Agreement 

Bolstering Coverage for Basketball and Olympic Sports, BIG EAST CONF. (July 8, 2025, at 10:00 ET), 

https://www.bigeast.com/news/2025/7/8/general-espn-and-big-east-sign-new-multi-year-digital-media- 

rights-agreement-bolstering-coverage-for-basketball-and-olympic-sports.aspx [https://perma.cc/VKX3- 

BBXB]. 

—the industry functions more 

173. See Johnson, supra note 171. 

174. 

175. See, e.g., San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 244–45 (1959) 

(establishing federal preemption under the NLRA for activities arguably subject to Section 7 or 

Section 8 of the Act to ensure uniform labor standards); Johnson v. NCAA, 108 F.4th 163, 180 (3d Cir. 

2024) (noting the potential applicability of federal labor laws to student-athletes). 

176. 
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like a national labor market than a collection of state-bound institutions. This 

interstate character strengthens the case for federal oversight and reinforces the 

argument that student-athletes should be protected under a uniform labor frame-

work, rather than subject to a patchwork of state laws that vary widely in scope 

and restrict collective action. Treating the NCAA and athletic conferences as 

joint employers offers a practical way to overcome these jurisdictional and legal 

barriers, including those posed by religious exemptions and state-level restric-

tions, by centralizing responsibility in entities that operate nationally and exert 

direct control over student-athlete conditions. 

IV. THE MODEL UNION: NATIONAL STUDENT-ATHLETE UNION (NSAU) 

A collegiate student-athlete players’ union would need to address the unique 

challenges of student-athletes, balancing their dual identities as students and athletes 

while ensuring equity, fair treatment, and opportunities for all sports. By blending 

aspects of professional sports unions like the National Basketball Players Association 

(NBPA) and the National Football League Players Association (NFLPA),177 

See How the NFLPA Works: Why Do Players Need a Union and What Does It Actually Do?, 

NFLPA, https://nflpa.com/about [https://perma.cc/7GAK-8J8L] (last visited Mar. 28, 2026); Overview 

& History, NBPA, https://nbpa.com/about [https://perma.cc/VV3Z-KT7E] (last visited Mar. 28, 2026). 

labor 

unions like the Service Employees International Union (SEIU)178 

See About Us, SEIU, https://www.seiu.org/about/ [https://perma.cc/X6JF-T9KA] (last visited 

Mar. 28, 2026). 

and United Auto 

Workers (UAW),179 

See Who We Are, UAW, https://uaw.org/about/ [https://perma.cc/8TZZ-BYZX] (last visited 

Mar. 28, 2026). 

and industry-specific unions like the Screen Actors Guild – 
American Federation of Television and Radio Artists (SAG-AFTRA),180 

See About, SAG-AFTRA, https://www.sagaftra.org/about (last visited Mar. 28, 2026). 

the proposed 

structure would offer a comprehensive approach to advocacy and representation. 

This union would be built on a multi-tiered framework that ensures localized rep-

resentation at universities, regional governance within athletic conferences, and 

centralized leadership for national issues. Additionally, specialized committees 

would address critical concerns like NIL rights, health and safety, academic eq-

uity, and transition support. 

Detractors may argue that establishing a national union for student-athletes is an 

overly ambitious goal, citing a lack of existing infrastructure to support such an effort. 

However, this concern seems misplaced. Most NCAA member colleges and univer-

sities (Divisions I–III) already have Student-Athlete Advisory Councils (SAACs), 

whose members serve as representatives for student-athletes on their campuses.181 

These councils are further connected through conference-level SAACs,182 creating a 

network that is, in turn, integrated into the NCAA. This existing framework provides 

a solid foundation for organizing and coordinating a national union, proving that the 

infrastructure is not only possible but also already partially in place. 

177. 

178. 

179. 

180. 

181. See NCAA, supra note 102. 

182. See id. 
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To ensure clarity and cohesion, the following proposal outlines a six-part struc-

ture for the National Student-Athlete Union. First, Local Chapters at each univer-

sity would provide direct representation to student-athletes and address campus- 

specific concerns. Second, Regional Boards would coordinate governance across 

athletic conferences, resolving multi-school and policy-level issues. Third, a 

National Union would serve as the central leadership body, negotiating collective 

bargaining agreements (CBAs) and managing NIL rights, healthcare, and schol-

arships. Fourth, Specialized Committees would focus on key areas such as health 

and safety, licensing, and academic equity. Fifth, a Grievance and Arbitration 

Process would ensure fair resolution of disputes at every level. Finally, a 

Funding and Membership Dues system would sustain operations through a bal-

anced, two-tiered model that protects student-athletes in non-revenue-generating 

sports and from low-income backgrounds. Together, these components form a 

comprehensive and adaptable framework for empowering student-athletes and 

transforming collegiate athletics. 

A. LOCAL CHAPTERS: UNIVERSITY-LEVEL REPRESENTATION 

At the heart of the union would be Local Chapters at each university, mirror-

ing the localized structure of chapters in unions like UAW,183 

UAW Basics, UAW: EDUC. DEP’T, https://uaw.org/wp-content/uploads/2023/12/515-UAW- 

Basics-2023v4.pdf [https://perma.cc/5HP4-Y6L4] (last visited Mar. 28, 2026) (describing that these 

local chapters are called “local unions” in the UAW structure). 

SAAC branches,184 

or professional sports players’ associations, in which individual teams function as 

the primary site of representation within a broader, national union framework.185 

See NFLPA, NFL PLAYERS ASS’N CONST., art. 3.01–.02 (Mar. 2024), https://nflpaweb.blob. 

core.windows.net/website/Updated-NFLPA-Constitution-March-2024.pdf [https://perma.cc/7DT2- 

PANC] (describing the roles of “Player Representative” and “Co-Alternative Player Representatives” 
from each team). 

Much like professional athletes are often represented locally through team-based 

units affiliated with a league-wide players’ association,186 each university chapter 

would represent student-athletes across all sports while addressing institution- 

specific conditions. 

Each university’s Local Chapter would be led by elected student-athlete rep-

resentatives, including a Chapter President responsible for overseeing chapter 

operations and serving as the primary liaison to regional governance bodies. 

Sport-specific representatives would address the distinct competitive, medical, 

and scheduling demands faced by different teams, while designated roles—such 

as a Health and Safety Representative and an Academic Advocate—would 

ensure sustained attention to injury protocols, mental health resources, and the 

balance of academic and athletic obligations. 

Consistent with professional players’ association models, university-level chap-

ters would handle grievances and issues arising at the institutional level, including 

inadequate facilities, unsafe coaching practices, or academic–athletic conflicts. By 

183. 

184. See NCAA, supra note 102 (describing “campus SAACs”). 

185. 

186. See id. 
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maintaining a strong local presence within each athletic department, these chapters 

would empower student-athletes to resolve immediate concerns while channeling 

broader, systemic issues upward to regional and national union leadership. 

B. REGIONAL BOARDS: CONFERENCE-LEVEL GOVERNANCE 

Building on the foundation of Local Chapters, Regional Boards would oversee 

groups of universities within the same athletic conference. Inspired by the tiered gov-

ernance of SEIU187 

See How Is SEIU Structured?, SEIU, https://www.seiu.org/cards/these-fast-facts-will-tell-you-how- 

were-organized-and-what-we-do/how-are-we-structured/ [https://perma.cc/4T87-8FQB] (last visited Mar. 

28, 2026) (providing an overview of SEIU’s organizational structure, which includes state councils that 

represent all SEIU locals in a specific state and serves as a middle tier of governance). 

and the geographic organization of NCAA regions,188 

See Regional Sites, NCAA: COLL. BASKETBALL ACAD., https://www.ncaa.com/ 

collegebasketballacademy/regionalsites [https://perma.cc/3V4C-LPTW] (last visited Mar. 28, 2026). 

this middle 

tier would coordinate efforts across schools with similar competitive and financial 

interests. Each Regional Board would consist of representatives from all university 

chapters within the region, led by elected positions such as a Regional Director. 

Regional Boards would address conference-wide issues like travel schedules, 

revenue sharing, and postseason competition policies. They would also manage 

disputes that cannot be resolved locally, such as conflicts involving multiple 

schools or overarching conference policies. This level of governance ensures that 

issues affecting multiple institutions are addressed collaboratively while main-

taining a focus on the unique needs of each region. 

C. NATIONAL UNION: CENTRALIZED LEADERSHIP 

At the top of the structure would be the National Student-Athlete Union 

(NSAU), modeled after professional sports unions like the NFLPA189 and the 

NBPA.190 From these unions, the NSAU would adopt the use of CBAs to secure 

protections such as healthcare, fair compensation, and workload management. 

These agreements would address critical student-athlete concerns and ensure 

access to long-term medical benefits, regulated training schedules, and fair pay. 

This would be similar to how professional players’ unions negotiate minimum 

salaries, health benefits, and protections for their members.191 

The NFLPA and NBPA also offer valuable guidance on navigating NIL rights. 

Both unions have successfully negotiated group licensing agreements that allow 

players to collectively monetize their likeness in video games, merchandise, and 

other sponsorship opportunities.192 

See Electronic Arts, the NFL, and the NFLPA Announce a Groundbreaking Multi-Year Global 

Partnership, EA: NEWSROOM (May 28, 2020), https://news.ea.com/press-releases/press-releases-details/ 

2020/Electronic-Arts-the-NFL-and-the-NFLPA-Announce-a-Groundbreaking-Multi-Year-Global- 

Partnership/default.aspx [https://perma.cc/A26L-W89C]; NBA 2KL x NBA Partnership: NBA 2K 

League and National Basketball Players Association Announce Groundbreaking Partnership, NBPA 

(Sep. 6, 2023), https://nbpa.com/news/nba-2k-league-and-national-basketball-players-association- 

announce-groundbreaking-partnership [https://perma.cc/6X7B-ZHD6]. 

For example, the NFLPA’s agreement with 

187. 

188. 

189. See NFLPA, supra note 177. 

190. See NBPA, supra note 177. 

191. See NFL CBA; NBA CBA. 

192. 
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EA Sports ensures players are compensated for the use of their likeness in the 

Madden NFL video game series,193 while the NBPA has secured similar arrange-

ments for the NBA 2K video game series.194 

Christian Leddell, Ink-orporated: Who Owns the Art on the Athlete?, BROOK. SPORTS & ENT. 

L. BLOG (July 8, 2025), https://sports-entertainment.brooklaw.edu/sports/ink-orporated-who-owns-the- 

art-on-the-athlete/ [https://perma.cc/QHH2-XWG4] (explaining how 2K Games licensed the likenesses 

of NBA players from the NBA). 

The NSAU could adopt this model 

to create equitable group licensing opportunities for student-athletes while pre-

serving individual NIL rights for personal endorsements. 

Moreover, the NFLPA and NBPA provide critical lessons in governance, par-

ticularly in managing rapid turnover due to the short career spans of professional 

athletes.195 

See John Keim, With Average NFL Career 3.3 Years, Players Motivated to Complete MBA, 

ESPN: NFL NATION (July 29, 2016, at 07:00 ET), https://www.espn.com/blog/nflnation/post/_/id/ 

207780/current-and-former-nfl-players-in-the-drivers-seat-after-completing-mba-program [https:// 

perma.cc/PQP5-NXJS] (highlighting the average career length among NFL players as 3.3 years). 

These unions have established player-elected leadership structures 

and specialized committees that ensure continuity and adaptability,196 

See NFLPA, supra note 177; NBPA Leadership, NBPA, https://nbpa.com/leadership [https:// 

perma.cc/DMD7-TWNU] (last visited Mar. 28, 2026). 

even as 

their memberships change frequently. The NSAU could replicate this approach 

by establishing an Executive Board with a President, Vice Presidents repre-

senting each NCAA division, a General Counsel, and chairs for key committees, 

ensuring the union remains effective and responsive despite the high turnover in-

herent in collegiate sports. Additionally, an Advisory Council, modeled after the 

NCAA’s current SAAC structure would ensure diverse representation across sports, 

genders, and regions, creating a governance structure that reflects the unique chal-

lenges and demographics of collegiate athletics. 

By leveraging the collective bargaining expertise and governance models of 

the NFLPA and NBPA, the NSAU would be well-equipped to negotiate systemic 

reforms. Its unified structure would address universal concerns like NIL rights, 

scholarships, revenue sharing, and healthcare while ensuring that student-athletes 

have the tools and representation needed to advocate for meaningful and lasting 

change in collegiate athletics. 

D. SPECIALIZED COMMITTEES: FOCUSED ADVOCACY 

To address the complex and varied issues faced by student-athletes, the union 

would include Specialized Committees, each focusing on a specific area of concern. 

These committees draw inspiration from SAG-AFTRA, which relies on targeted ad-

vocacy through committees to achieve results.197 

See National Committee Mission Statements, SAG-AFTRA (Apr. 29, 2022), https://www. 

sagaftra.org/sites/default/files/sa_documents/2021MissionStatement.pdf [https://perma.cc/JQ3V-JP4K] 

(describing the missions of the various committees seeking to protect and advocate for the rights of its 

members in the entertainment and news media industries). 

For example, a Health and Safety 

Committee would ensure robust injury protocols, concussion management, and men-

tal health support, while the NIL and Licensing Committee would advocate for fair 

193. See EA: NEWSROOM, supra note 192. 

194. 

195. 

196. 

197. 
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compensation, group licensing opportunities, and intellectual property protections. 

These committees would provide targeted expertise and resources, enhancing the 

union’s ability to address the diverse needs of its members. 

E. GRIEVANCE AND ARBITRATION PROCESS 

A clear, tiered grievance and arbitration process would ensure that disputes are 

resolved efficiently and fairly. Modeled after professional sports unions198 

See, e.g., What Is a Grievance?, NFLPA, https://nflpa.com/faq/what-is-a-grievance [https:// 

perma.cc/UU28-RK32] (last visited Mar. 28, 2026) (describing grievances between players and teams 

within the NFL). 

and 

SEIU,199 

The Step Procedure, SEIU, https://www.seiu.org/cards/the-complete-stewards-manual/the-step- 

procedure [https://perma.cc/2WVV-3769] (last visited Mar. 28, 2026) (outlining the grievance 

procedure for SEIU union members’ resolution of workplace disputes). 

the process would begin at the Local Chapter level, where minor griev-

ances could be addressed directly. Issues that could not be resolved locally would 

be escalated to the regional boards, which would mediate disputes involving mul-

tiple schools or conference-wide policies. Major grievances, such as NIL disputes 

or systemic inequities, would be handled by the National Union, ensuring that all 

members have access to justice at every level. 

F. FUNDING AND MEMBERSHIP DUES 

To sustain operations, the union would implement a two-tiered funding system 

inspired by the United Steelworkers (USW)200 

See Your Dues in Action, UNITED STEELWORKERS, https://usw.org/members/your-dues/ [https:// 

perma.cc/8P4M-MQDD] (last visited Mar. 28, 2026) (providing a breakdown of the dues system for 

United Steelworkers union members). 

and International Brotherhood of 

Electrical Workers (IBEW).201 

See Megan McRobert, Union Dues Explained, EMERGENCY WORKPLACE ORG. COMM. (Feb. 5, 

2026), [https://perma.cc/P7HP-BJWA] (describing different structures of dues systems, such as the 

“multi-tiered or sliding-scale” dues structure that the International Brotherhood of Electrical Workers 

uses). 

The first tier would consist of proportional member-

ship dues based on the revenue generated by the student-athlete’s sport, ensuring that 

student-athletes in non-revenue-generating sports are not overburdened. The second 

tier would include institutional contributions from universities, negotiated as part of 

collective bargaining agreements. USW and IBEW’s funding structures offer helpful 

precedents because they balance equity and sustainability by tailoring dues to mem-

bers’ earning capacity and supplementing funding through employer contributions.202 

Student-athletes would contribute dues, but the structure would be designed to mini-

mize financial strain—particularly for low-income student-athletes—by scaling pay-

ments according to sport-specific revenue and offering hardship exemptions or 

subsidies where needed. 

CONCLUSION 

The NCAA’s model of amateurism, long upheld as a defining feature of colle-

giate athletics, has increasingly been revealed as a system of systemic inequity— 

198. 

199. 

200. 

201. 

202. See SEIU, supra note 200; McRobert, supra note 201. 
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one that exploits student-athletes for institutional profit while denying them fair 

compensation, adequate healthcare, and basic protections.203 Rooted in exclu-

sionary practices, it disproportionately harms student-athletes across racial, soci-

oeconomic, and scholarship lines, leaving them vulnerable to physical, financial, 

and psychological harm.204 In response, the proposed National Student-Athlete 

Union offers a comprehensive and inclusive structure, blending localized repre-

sentation with regional governance and centralized leadership. Through specific 

committees, a clear grievance process, and a sustainable funding model, the union 

would be equipped to address the full range of challenges student-athletes face— 
from NIL rights and healthcare to academic equity and broader structural reform— 
ultimately transforming the collegiate athletic landscape toward fairness and 

accountability. 

A unionized workforce of student-athletes would also redistribute power 

within collegiate athletics, creating a framework of accountability that prioritizes 

student-athlete well-being. Coaches, who currently wield disproportionate authority 

over student-athletes,205 would face greater oversight, and student-athletes would 

gain mechanisms to report unethical treatment without fear of retaliation. By insti-

tuting structural safeguards and empowering student-athletes to collectively negoti-

ate for equitable treatment, reclassifying student-athletes as university employees 

would establish a healthier, more sustainable system for all participants. 

This Note proposes the formation of a national players’ union for collegiate 

athletes as the most effective way to implement these reforms. Such a union 

would provide collective bargaining power to address disparities in compensa-

tion, ensure equitable resource allocation, and secure protections against the ex-

ploitative dynamics of the current system. By challenging outdated structures of 

amateurism and empowering student-athletes through organized labor, collegiate 

athletics can move toward a future that values fairness, transparency, and shared 

accountability. 

For too long, the NCAA has thrived on a system that enriches its institutions 

while exploiting the student-athletes who sustain it. This status quo is no longer 

tenable. Student-athletes are increasingly aware of their collective power, and 

their demands for fair treatment cannot be ignored. Whether the NCAA chooses 

to evolve or resist, one thing is certain: unionization is the winning play that stu-

dent-athletes need to level the field.  

203. See supra Part I. 

204. See supra Part I. 

205. See supra notes 152–55 and accompanying text. 

2026] LEVELING THE PLAYING FIELD 1245 


	Notes
	Leveling the Playing Field: Marginalization, the Fallacy of Amateurism, and Student-Athlete Unionization
	Table of Contents
	Introduction
	I. The Evolution of Marginalization in Collegiate Athletics
	A. The Origins of Amateurism
	B. The “Student-Athlete”
	C. Amateurism Today

	II. The Harms That NIL Fails to Adequately Protect Student-Athletes From
	A. Disproportionate Harm to Female and Black Student-Athletes
	B. Structural Harm to All Student-Athletes
	C. The Pipeline Trap

	III. Employing and Unionizing Student-Athletes is The Remedy
	A. Recognizing Student-Athlete Employee Status as The Foundation for Unionization
	B. Overcoming Barriers to Student-Athlete Unionization

	IV. The Model Union: National Student-Athlete Union (NSAU)
	A. Local Chapters: University-Level Representation
	B. Regional Boards: Conference-Level Governance
	C. National Union: Centralized Leadership
	D. Specialized Committees: Focused Advocacy
	E. Grievance and Arbitration Process
	F. Funding and Membership Dues

	Conclusion




