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THE INTERNATIONAL MIGRANTSBILL OF RIGHTS(IMBR) INITIATIVE

Written Testimony & Memorandum of L aw

Submitted to the Inter-American Commission on Human Rights
As Co-Petitioner Written Testimony in Support of the Thematic Hearing on Migrant Detention
and Alternative Measuresin the Americas

|. Introduction

As the Commission considers the thematic issue of migrant detention and aternative
measures in the Americas during this 153" period of sessions, the Commission should rely on
the International Migrants Bill of Rights (IMBR) as the most comprehensive and therefore useful
articulation of international and regional* human rights law standards that protect the rights of all
migrants.

A. IMBR Background

The IMBR creates, for the first time, a single lega framework that articulates and
protects the rights of all international migrants, regardless of the reason for their migration. This
framework — derived from existing international law and practice — sets a comprehensive
baseline for the protection of migrants’ rights in 23 articles framed as a declarative bill of rights.
The IMBR provides atool for migrants, advocates, and policymakers to ensure migrants' human
rights are protected and that laws and policies pertaining to migration are in compliance with
international law.?

The term “migrant” is expansively defined in the IMBR to refer to any person who is
“outside of a State of which he or she is a citizen or national,” regardless of whether their
migration is temporary or permanent, regular or irregular, forced or voluntary, for protection,
economic or mixed reasons, or for any other reason. The IMBR applies, “during the entire
migration process of migrants’ (IMBR Art. 1(2)), which necessarily includes transit through
third countries as well as expulsion and repatriation.

The IMBR draws from various areas of international law in order to provide language
that articulates the legal rights and concepts that apply to all migrants; the existing normative
source of each IMBR article is provided in extensive Legal Commentaries drafted as a

! See Inter-American Treaty Reference Chart, Exh. A.
2 See IMBR Principles, Exh. B; IMBR, Exh. C; IMBR Text and Commentaries, Exh. D.



companion to the IMBR text.? Inspired by the Guiding Principles on Internal Displacement
(“Guiding Principles’), which consolidated different areas of international law related to the
treatment of internally displaced persons, the IMBR compiles existing law and progressive
developments in law and practice to make clear that a wide-ranging set of fundamental human
rights protects all migrants. Like the Guiding Principles, the IMBR is not intended to be a treaty,
but instead a soft law framework and tool for migrants, advocates, and policymakers.

In addition to other sources, the IMBR Text and Legal Commentaries draw in significant
ways from Inter-American human rights law,* such as the American Convention on Human
Rights, the American Declaration on Human Rights, the American Declaration of the Rights and
Duties of Man, the Charter of the Organization of American States, and the 1984 Cartagena
Declaration. In fact, nearly all of the IMBR’s twenty-three articles draw directly from a source of
Inter-American law.”

An effort has been made throughout the text of the IMBR articles to highlight both the
baseline set by existing international law and areas of progressive development. For those areas
that are a reflections of existing international law, the IMBR includes an unequivocal state
obligation (‘shall’), thus distinguishing those areas that reflect only emerging areas of consensus
in national, regional and international law and practice (‘should’). In twenty-three articles and
eighty pages of commentary, the IMBR presents a dynamic blueprint for the protection of the
rights of al migrants. ®

The IMBR isthe work of the IMBR Initiative, which is housed at Georgetown University
Law Center. The Vision of the IMBR Initiative is a world in which the human rights of all
international migrants are protected, regardless of the impetus of their migration. Individuals can
be migrants regardless of whether their migration is temporary, lawful, regular, irregular, forced,
for protection, for economic reasons, or for any other reason. The Purpose of the IMBR Initiative
is to advocate for the protection of migrants human rights by promoting the understanding and
implementation of the International Migrants Bill of Rights. The Goal of IMBR Initiative is to
pursue this vision and purpose through work at the international, regional and country levels. The
IMBR Initiative has produced a number of additional tools based on the IMBR. These tools
include the IMBR Handbook (for use in the promotion of the human rights of migrants) and the
IMBR Draft Indicators (for use in the research and benchmarking of migration law and policy).
These tools have been created to help migrants and other civil society actors, academics, and

% See IMBR Text and Commentaries, Exh. D

* See Inter-American Treaty Reference Chart, Exh. A.

> Specifically, the IMBR draws from Inter-American treaties in the following eighteen articles: Definition of
Migrant; Human Dignity; Equal Protection; Life; Liberty and Security of Person; Legal Personhood; Remedy;
Expulsion; Asylum; Non-Refoulement; Nationality; Family; Freedom of Thought, Conscious and Religion or
Belief; Freedom of Opinion and Expression; Freedom of Peaceful Assembly and Association; Civil and Political
Life; Labor; and Education. See Inter-American Treaty Reference Chart, Exh. A.

® See IMBR Text, Exh. C; IMBR Text and Commentaries, Exh. D.



state, regional and international lawmakers and policymakers promote a uniform framework for
migrants.

B. Migrant Detention in the Americas

The IMBR can be used by the Commission to help clarify the application of international
law to any number of specific issues facing migrants — including to the thematic issue of
detention. The IMBR articulates core rights that protect all migrants, including if and when
migrants are detained. These include the rights to equal protection, liberty and security of person
and due process (IMBR Art. 3, 6, 9,), rights that clarify when migrants can be lawfully deprived
of their liberty. They also cover the range of rights that protect migrants when they are detained,
including therightsto life, family, and health IMBR Art. 5, 15, 21).

Regional and nationa laws in the Americas do not adequately protect migrants in the
context of detention. Stronger regional standards, drawing on the international human rights law
consolidated in the IMBR could help states better protect the rights of migrants in the context of
detention — for example by establishing a strong presumption against detention of migrants,
ending the detention of migrant children, and improving conditions in detention. Furthermore,
the IMBR Indicators can be used to help identify areas where state law and practice in the region
are deficient when compared against the IMBR framework, in the context of detention as well as
more broadly.

In order to contribute to the thematic discussion of detention in the Americas, the IMBR
Initiative presents the following in this written testimony: (I1) the capacity of the Inter-American
Commission and Court to draw upon international human rights standards and soft law sources
including the IMBR Text and Commentaries; (I11) the relevance of the IMBR to the migrant
detention context; (IV) the significance of the IMBR Indicators as a tool for assessing state
adherence to international migrants rights, including a subset of Indicators focused on the
detention context.

Il. The Capacity of the Inter-American Commission and Court to Draw Upon
I nter national Human Rights Standar ds and Soft L aw Sour ces, Including the IMBR Text
and Commentaries

The jurisprudence and practice of the Inter-American human rights system requires
interpreting regional human rights obligations in light of the corpus juris of international human
rights law, including norms of customary international law.” The Inter-American Commission on

" A norm of customary international law is established by general and consistent practice by states that is followed
out of a sense of legal obligation; evidence of such norms can include treaties and conventions as well as other
documents without direct legal effect, such as declarations and resolutions, in addition to the judicia decisions and
the teachings of the most highly qualified publicists. See Charter of the United Nations and Statute of the



Human Rights (“the Commission”) and the Inter-American Court of Human Rights (“the Court”)
also have the authority to invoke soft law in the exposition of international and regional law and
standards.? In its analysis and decision-making regarding issues that affect the rights of migrants,
including detention, the Commission and Court should draw on the IMBR as an invaluable body
of soft law which clarifies and restates binding international human rights law, customary
international law, and progressive developments in the protections of migrants' rights.

A. The Commission and Court Should Draw on the IMBR as a Restatement of Binding
I nternational Law Regarding Migrants' Rights

The IMBR is a useful restatement of the corpus juris of binding international law,
including customary international law, protecting migrants rights that the Commission and
Court should consider when interpreting Inter-American human rights law.

The Commission has endorsed and applied a broad view of the relationship between
regiona and international human rights standards:

According to the jurisprudence of the Inter-American human rights system, the
provisions of its governing instruments—including the American Declaration—should be
interpreted and applied in the context of developments in the field of international human
rights law since those instruments were first composed, and with due regard to other
relevant rules of international law applicable to Member States.’

The Court has also emphasized that the American Declaration “has its basis in the idea that the
international protection of the rights of man should be the principal guide of an evolving
American law.”*° Indeed, the Court has stated that the interpretation of any treaty that concerns
human rights “must take into account not only the agreements and instruments related to the
treaty, but also the system of which it is part.”** The Court views this system as made up of

International Court of Justice, arts. 38(1)(b), (d), June 26, 1945, 59 Stat. 1031, T.S. No. 993. See also Anthea
Elizabeth Roberts, Traditional and Modern Approaches to Customary International Law: A Reconciliation, 95 AM.
J.INT'L L. 757-791 (2001); THEODOR MERON, HUMAN RIGHTS AND HUMANITARIAN NORMS AS
INTERNATIONAL LAW (1989); see also Advisory Opinion OC-21/14, Inter-Am. Ct. H.R., 60 (August 19,
2014).

8 Soft law entails “normative statements in non-binding political instruments such as declarations, resolutions, and
programs of action,” where state practice has “signaled that compliance is expected with the norms that [such] texts
contain.” Dinah Shelton. Soft Law. Handbook of International Law. GWU Law School Public Law Research Paper
No. 322 (2008).

° Doev. Canada, Case No. 12.586, Inter-Am. Comm’n H.R., Report No. 78/11, 1 70 (July 21, 2011).

19 nterpretation of the American Declaration of the Rights and Duties of Man Within the Framework of Article 64
of the American Convention on Human Rights, Advisory Opinion OC-10/89, Inter-Am. Ct. H.R. (ser. A) No. 10, 11
37-38 (July 14, 1989) (internal citations omitted) (further stating that “the evolution of the here [-] relevant inter-
American law mirrors on the regional level the developments in contemporary international law and especially in
human rights law”).

! The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of Law,
Advisory Opinion OC-16/99, Inter-Am. Ct. H.R. (ser. A) No. 16, 1113 (Oct. 1, 1999) (internal citations omitted).



“international instruments of varied content and juridical effects (treaties, conventions,
resolutions and declarations).”*? In short, the full breadth of international legal protections,
including norms of customary international law, provides the appropriate context for the
interpretation of regional law in the Inter-American system.*®

The Commission and Court both consider migrants' rights broadly and outside of the lens
of territorial jurisdiction. In the context of clarifying the rights of migrants under regional human
rights law, the Court has been unequivocal:

Article 1(1) of the [American] Convention that establishes the State’'s obligation to
respect and ensure the human rights of “all persons subject to [the] jurisdiction”...that is,
of every person in the territory or who is in any way subjected to its authority,
responsibility or control —in this case upon trying to enter the territory — and without any
discrimination for the reasons stipulated in the norm...[T]erritoria jurisdiction of the
State is limited by the undertaking that it has made, in exercise of its sovereignty, to
respect and to ensure respect for the human rights of the persons subject to its
jurisdiction. This means, then, that the motive, cause or reason why the person is in the
State’' s territory has no relevance as regards the State’ s obligation to respect and to ensure
that her or his human rights are respected...The respective State must, in all
circumstances, respect the said rights, because they are based, precisely, on the attributes
of the human personality; in other words, regardless of whether the person is a national or
resident of its territory or whether the person is there temporarily, in transit, legally, or in
an irregular migratory situation.'*

Both the Commission and the Court have emphasized “the need for migratory policies to be
adopted and implemented in accordance with international human rights obligations.”*> A 2003

The Court has also reflected a strong judicial assertion of authority to denominate peremptory norms, for example
stating that jus cogens is not limited by treaty law and that nondiscrimination isjus cogens. Dinah Shelton,
Normative Hierarchy in International Law, 100 Am. J. Int'l L. 291, 311 (2006); see Juridical Condition and Rights
of the Undocumented Migrants, Y 100 (quoting Juridical Condition and Rights of the Child, Advisory Opinion,
Inter-Am. Ct. Hum. Rts. (ser. A) No. 17, 145 (2002)).

12 The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of Law,
Advisory Opinion OC-16/99, Inter-Am. Ct. H.R. (ser. A) No. 16, 1115 (Oct. 1, 1999) (internal citations omitted).

13 See Juridical Condition and Rights of the Undocumented Migrants, Advisory Opinion OC-18/03, Inter-Am. Ct.
H.R. (ser. A) No. 18, 11 157-58 (Sept. 17, 2003) (applying a broad set of international norms, including customary
international law norms evidenced by international treaty bodies and other regional human rights courts, in
interpreting regional human rights law).

14 Advisory Opinion OC-21/14, "Rights and Guarantees of Children in the Context of Migration and/or in Need of
International Protection," Inter-American Court of Human Rights, 19 Aug. 2014, 1 61-62, available at
http://www.corteidh.or.cr/docs/opiniones/seriea 21_eng.pdf (citations ommitted).

> Inter-American Commission on Human Rights (IACHR), Resolution 03/08, Human Rights of Migrants,
International Standards and the Return Directive of the EU , 25 July 2008, 03/08, available at:
http://www.refworld.org/docid/488ed6522.html. The commitment of the Commission and Court to the broad and
regional protection of the rights of migrantsistherefore clear. Indeed, the Commission has filed several casesto the
Court regarding migrants' rights and recommended that many states be ordered to comply with the American
Convention on Human Rights in order to protect the rights of migrants. For example, in February 2012, the
Commission filed the Pacheco Tineo Family case against Bolivia regarding the rejection of the family’s request for
recognition of refugee status. The Commission filed two cases against the Dominican Republic for its poor treatment



http://www.refworld.org/docid/488ed6522.html
http://www.corteidh.or.cr/docs/opiniones/seriea_21_eng.pdf
http:situation.14
http:system.13

Advisory Opinion by the Court concluded that states have a general obligation to respect and
ensure fundamental rights of migrants.’® The Court's 2014 Advisory Opinion regarding the
rights of children in the context of migration prominently underscores the importance of the full
breadth of international human rights standards in the context of migration.*’

In considering the thematic issue of the detention of migrants in the Americas, the
Commission and Court thus have broad authority to consider the corpus juris of international
human rights law with regard to the rights of migrants. Given that it restates existing
international law protecting migrants, and explicitly grounds its articulation of the human rights
of migrants in that same corpus juris, the IMBR should serve as a source of law and standards
for the Commission and Court.

B. The Commission and Court Should Draw on the IMBR Because of the Inter-
American Bodies' Authority to I nvoke Soft Law in the Exposition of | nternational and
Regional Law and Standards

Soft law provides necessary standards to fill in the gaps of treaties and customary
international law that insufficiently address major human rights issues.’® As a reflection of
evolving state practice, soft law also has the power to influence and motivate states, as well as
key human rights stakeholders, to comply with human rights norms. The Commission and Court
should invoke the IMBR as a soft law tool that comprehensively articulates the broad range of
human rights protections that apply to all migrantsin the region.

The Commission and Court have the authority to invoke the IMBR as soft law because
the Commission itself is premised on the legitimacy of soft law, namely the American

of migrants: the July 2012 Benito Tide Méndez et al. case involving the arbitrary detention and summary expulsions
of individuals from the Dominican Republic into Haiti, and the February 2011 Nadege Dorzama et al. case for the
massacre of Haitian migrants in the town of Guayubin. In 2009, the Jestis Tranquilino Vélex Loor case was brought
against Panama for the prosecution of an individual for crimes relating to hisimmigration status without due process
guarantees or the possibility to be heard. The Commission’s pronouncement of migrants’ rights indicates that the
IMBR complements the Commission’ s work.

16 Advisory Opinion OC-18/03, "Judicial Condition and Rights of the Undocumented Migrants,” Inter-

American Court of Human Rights, 17 Sept. 2003, available at:

http://www.corteidh.or.cr/docs/opiniones/seriea 18 ing.pdf. Indeed, under the Court’s decision in Valasquez
Rodriguez, states have “alegal duty to take reasonable steps to prevent human rights violations and to use the means
at its disposal to carry out a serious investigation of violations committed within its jurisdiction, to identify those
responsible, to impose the appropriate punishment and to ensure the victim adequate compensation.” Valasquez
Rodriguez v. Honduras, Judgment, Inter-Am. Ct. Hr.R., (ser. C) No. 4, 1174 (July 29, 1988).

" Advisory Opinion OC-21/14, supra note 14.

'8 The Court has described soft last as declared norms of conduct in which state practice signals the expectation of

compliance. Advisory Opinion OC-21/14, supra note 14. For a comprehensive description of soft law, see Dinah
Shelton, Law, Non-Law and the Problem of

“ Soft-Law,” in COMMITMENT AND COMPLIANCE, THE ROLE OF NON-BINDING NORMSIN THE INTERNATIONAL LEGAL
SysTeEM, 1 (Dinah Shelton ed., Oxford University Press, 2000) and Douglass Cassel, Inter-American Human Rights
Law, Soft and Hard, in COMMITMENT AND COMPLIANCE (Dinah Shelton ed.), id., at 393.



http://www.corteidh.or.cr/docs/opiniones/seriea_18_ing.pdf
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Declaration of the Rights and Duties of Man (“the American Declaration”). Despite scant
mention of human rights in the Charter of the Organization of American States, as former
Commissioner Dinah Shelton has written, the Commission is “an institution established by soft
law [that] received a mandate to apply primary soft law [the rights and duties contained in the
American Declaration] to create secondary soft law.*® The Charter provided this framework for
the OAS General Assembly to establish the Commission and “supervise compliance with the
rights and duties contained in the American Declaration” as well as “make recommendations to
specific states.”® As a result, the recommendations issued by the Commission are considered
secondary soft law.?! Given the Commission’s reliance on soft law, it has the ability to cite the
IMBR as a soft law framework to comprehensively evaluate migrants' rights relating to various
thematic issues and cases that implicate migrants' rights.??

The IMBR, in whole or in part, could provide a tool for the Commission and Court to
emphasize the region’s need to comply with existing, binding international human rights law as
well as progressive normative developments regarding the rights of migrants. As a soft law tool,
the IMBR can motivate states in the region to strengthen migration laws and polices.

As a tool to promote and protect the rights of migrants, the IMBR contributes to a
common framework for discussing migrants rights, which changes the conversation about
migrants in the region from rights-seekers, or individuals without rights, to rights-holders.
Building on the strong history of migrants' rights promotion in the Inter-American system, we
believe it is an opportune moment for the Commission to begin considering the framework of the
IMBR in its analysis of migration issues, both in the context of detention as well as more
generally.

19 Dinah Shelton. Soft Law. Handbook of International Law. GWU Law School Public Law Research Paper No. 322
(2008).

2d.

% The Court has stated that “state compliance with Commission recommendations is not obligatory (...) and the
Court will not hold the state liable for failure to fulfill Commission recommendations,” see Jo M. PASQUALUCCI,
THE PRACTICE AND PROCEDURE OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS, 343 (Cambridge University
Press, 2003). Nonetheless, states must still “heed” the recommendations contained in the Commission’s reports and
do their best to implement them, pursuant to the principle of good faith. See Juan E. Mendez, The Inter-American
System of Protection: Its Contributions to the International Law of Human Rights, in REALIZING HUMAN RIGHTS.
MOVING FROM INSPIRATION TO IMPACT, 111, 125 (Samantha Power and Graham Allison eds., St. Martin’'s Press,
2000).

22 The Court’ s reliance on soft law in the area of migrants’ rights is also notable here. In its recent Advisory Opinion
regarding the rights of children in the context of migration, the Court relied, among other sources of soft law, on the
UNHCR Handbook for assistance in clarifying the scope and content of international law protecting refugees.
Advisory Opinion OC-18/03, "Judicial Condition and Rights of the Undocumented Migrants," Inter-

American Court of Human Rights, 17 Sept. 2003, available at:

http://www.corteidh.or.cr/docs/opiniones/seriea 18 ing.pdf.
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[11. The Relevance of the IMBR Text and Commentariesto Migrant Detention

Migrants do not forfeit basic human rights — including rights in the context of detention —
when they cross an international border, or simply because they migrate irregularly. The IMBR
articulates the rights of all international migrants—both within and beyond the context of
detention. Nearly all of the rights in the IMBR are implicated in the context of detention, where
restrictions on free movement and forced dependence on state authorities can expose detained
migrants to heightened risks or expose or exacerbate vulnerabilities?® Drawing on regiona and
international law, the IMBR framework helps illustrate the ways in which a broad range of rights
protect migrants in the context of detention.

A. Cross-Cutting Rights

The IMBR enumerates several cross-cutting rights that have specia significance in the
context of migrant detention, and in particular: the recognition of the dignity of all migrants; the
recognition that migrants are equal before the law and that discrimination against migrants is
prohibited; and the recognition that vulnerable migrants (including migrants made vulnerable by
virtue of their migration) have aright to protection and assistance.

A fundamental, overarching principle of the IMBR is the protection of the right to
“dignity, including physical, mental, and moral integrity” (IMBR Art. 2).%* Thisright, along with
all rights within the IMBR text, applies to all migrants “without distinction of any kind” (IMBR
Art 3(2)). All migrants are also “equal before the law” (IMBR Art. 3(1).”> The IMBR thus
affirms that the “law shall prohibit discrimination and guarantee to migrants equal and effective
protection against discrimination on any ground” (IMBR Art. 3).%

% See, e.g., Elba Coria Marquez and Gisele Bonnici, DIGNIDAD SIN EXCEPCION: ALTERNATIVASA LA DETENCION
MIGRATORIA EN MEXICO, International Detention Coalition (2013), available at http://idcoalition.org/wp-
content/uploads/2013/05/DIGNIDAD_WEB.pdf.

24 American Convention on Human Rights: “Pact of San Jose, Costa Rica” art. 11, Nov. 21, 1969, S. Treaty Doc.
No. 95-21, 1144 U.N.T.S. 144 (hereinafter ACHR) (“Everyone has the right to have his honor respected and his
dignity recognized. ... Every person has the right to have his physical, mental, and moral integrity respected.”). The
detention context does not alter this fundamental right. See Universal Declaration of Human Rights, G.A. Res. 217
(1) A, art. 1, U.N. Doc. A/IRES/217(I11) (Dec. 10, 1948) (hereinafter UDHR) (“Every single migrant has dignity
and worth and deserves to be treated—in all situations—as part of the human family.”) UDHR references to human
dignity appear in the Preamble twice and in Articles 1, 22, and 23.

% ACHR, supra note 24, art. 24 (“All persons are equal before the law. Consequently, they are entitled, without
discrimination, to equal protection of the law.”)

% IMBR Art. 3(3) specifically prohibits discrimination on grounds “such as sex, race, color, language, religion or
conviction, political or other opinion, national, ethnic or social origin, nationality, property, marital status, disability,
birth, gender, sexual orientation or gender identity or other status.” The ACHR incorporates similar language.
ACHR, supra note 24, art. 1(1) (“ The States Parties to this Convention undertake to respect the rights and freedoms
recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights
and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other
opinion, national or social origin, economic status, birth, or any other social condition.”) According to IMBR Art.
3(4), “distinctions in the treatment of migrants are permissible ... only where the distinction is made pursuant to a


http://idcoalition.org/wp
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Both dignity and non-discrimination have particular content and relevance in the case of
vulnerable migrants, including children, women, and persons with disabilities.?” Indeed, the
IMBR specifically recognizes that migrants have “the right to protection and assistance required
by the migrant’s conditions and status and to treatment which takes into account the migrant’s
specia needs’ (IMBR Art. 4(1))—a broad provision that protects vulnerable migrants generally
and specific vulnerable migrant groups in particular.?® Specialized concerns related to vulnerable
groups therefore apply when considering the following rights areas in relation to migrant
detention.?®

B. Liberty and Security of Person

Migration alone is an insufficient basis for depriving any person of liberty. In the context
of detention in connection with or on the basis of immigration status, the IMBR recognizes that
al migrants have “the right to liberty and security of person” and “no migrant shall be arbitrarily
arrested, detained, or otherwise deprived of liberty” (IMBR Art. 6(1)).* Rather, states “shall
ensure that deprivations of liberty occur only in accordance with and as authorized by law and
only when determined to be necessary, reasonable in all the circumstances, and proportionate to
a legitimate objective” (IMBR Art. 6(2)).! Any policy of detention of all migrants violates the
IMBR, which sanctions detention only as a “last resort” and “only pursuant to an individualized
determination of the need to detain” (IMBR Art. 6(3))**—particularly since robust alternatives to
detention exist.®

legitimate aim, the distinction has an objective justification, and reasonable proportionality exists between the means
employed and the aims sought to be realized.”

%" see Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3 (hereinafter CRC); Convention on the
Elimination of All Forms of Discrimination against Women, Sept. 3, 1981, 1249 U.N.T.S. 13 (hereinafter CEDAW);
Convention on the Rights of Persons with Disabilities, Jan. 24, 2007, U.N. Doc. A/RES/61/106 (hereinafter CRPD).
% The IMBR Art. 4(1) language is adapted from Principle 4(2) of the Guiding Principles on Internal Displacement.
Walter Kalin, GUIDING PRINCIPLES ON INTERNAL DISPLACEMENT ANNOTATIONS 22, The American Society of
International Law and the Brookings Institution, 2008.

% For example, in discussing detention concerns, the Inter-American Court of Human Rights recently highlighted
state obligations to identify and mitigate the vulnerabilities of migrant children. Advisory Opinion OC-21/14, supra
note 14, 1170 (“[T]he Court considers that child migrants and, in particular, thosein an irregular migratory
situation, who are in more vulnerable circumstances, require host States to take actions specifically designed to
provide priority protection for their rights, which must be defined in accordance with the particular circumstances of
each specific case...”).

% ACHR, supra note 24, arts. 7(1) and 7(3) (“1. Every person has the right to personal liberty and security. ... 3. No
one shall be subject to arbitrary arrest or imprisonment.”). See also International Covenant on Civil and Political
Rights, art. 9(1), Dec. 19, 1966, 999 U.N.T.S. 171 (hereinafter ICCPR).

31 ACHR, supra note 24, art. 7(2) (“No one shall be deprived of his physical liberty except for the reasons and under
the conditions established beforehand by the constitution of the State Party concerned or by alaw established
pursuant thereto.”) See also A v. Australia, Communication No. 560/1993, U.N. Doc. CCPR/C/59/D/560/1993
(April 30, 1997) (“[T]he notion of ‘arbitrariness’ must not be equated with ‘against the law’ but be interpreted more
broadly to include such elements as inappropriateness and injustice. Furthermore, remand in custody could be
considered arbitrary if it is not necessary in al the circumstances of the case, for example to prevent flight or
interference with evidence: the element of proportionality becomes relevant in this context.”)

32 UN Working Group on Arbitrary Detention (WGAD), Promotion and Protection of all Human Rights, Civil,
Political, Economic, Social, and Cultural Rights, Including the Right to Development, UN Doc. A/HRC/10/21, 16

10
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If detention is determined to be necessary as a measure of last resort on an individual
basis, the IMBR affirms that “[e]very migrant deprived of his or her liberty shall be treated with
humanity and with respect for the inherent dignity of the human person” (IMBR Art. 6(4)).*
Since migration itself is not a criminal action, detained migrants shall not be subjected to
punitive measures, including cruel, inhumane, and degrading treatment (IMBR Art. 6(4)).% This
includes excessive and prolonged periods of detention—which “shall last no longer than required
by the circumstances’ (IMBR Art. 6(3)).% If questions arise as to the protection of these rights,
migrants “shall have the right to appeal the conditions, legality, and length of detention” (IMBR
Art. 6(3)).3 Furthermore, migrants who have been “the victim[s] of unlawful arrest or detention
shall have an enforceable right to compensation” (IMBR Art. 6(5)).%®

Special considerations are necessary for vulnerable migrants in the context of detention.
Every migrant has the right to “protection and assistance ... which takes into account the
migrant’s special needs’ (IMBR Art. 4(1))—which may vary across migrant groups and
throughout the migration process. This process requires that states identify and evaluate migrants
on an individual basis—establishing a presumption against detention for migrants with acute
vulnerabilities. Most notably, the IMBR affirms that states “should cease the detention of

February 2009, 1 75 (hereinafter WGAD Report) (“The Working Group feels bound to reiterate that detention shall
be the last resort and permissible only for the shortest period of time, and that alternatives to detention shall be
sought whenever possible, all of which particularly concern the deprivation of liberty applied to asylum-seekers,
refugees and irregular migrants. Furthermore, the Working Group feels that immigrantsin irregular situations should
not be qualified or treated as criminals and viewed only from the perspective of national security.”).

3 Marquez and Bonnici, supra note 23.

% ACHR, supra note 24, art. 5(2) (“No one shall be subjected to torture or to cruel, inhuman, or degrading
punishment or treatment. All persons deprived of their liberty shall be treated with respect for the inherent dignity of
the human person.”).

% For example, under IMBR Art. 6(4), states also have obligations to prevent overcrowded facilities, protect
detainees from violence, and provide access to health care. ACHR, supra note 24, art. 5(3) (*“Punishment shall not
be extended to any person other than the criminal.”); Inter-American Commission on Human Rights (IACHR),
Resolution 03/08, Human Rights of Migrants, International Standards and the Return Directive of the EU, July 25,
2008 (“Deprivations of liberty should not be punitive in nature, and migrants should not be held in criminal
detention facilities.”). See also ICCPR, supra note 30, art. 10(1).

% The Committee against Torture has repeatedly warned against the use of prolonged or indefinite detention in the
immigration context. Concluding Observations on Sweden, CAT, UN Doc. CAT/C/SWE/CO/2, 4 June 2008, 1 12
(detention should be for the shortest possible time); Concluding Observations on Costa Rica, CAT, UN Doc.
CAT/CICRI/COI2, 7 duly 2008, 1 10 (expressing concern at failure to limit the length of administrative detention of
non-nationals and recommending “the State Party should set a maximum legal period for detention pending
deportation, which should in no circumstances be indefinite”).

3" |CCPR, supra note 30, art. 9(4) (“Anyone who is deprived of hisliberty by arrest or detention shall be entitled to
take proceedings before a court, in order that that court may decide without delay on the lawfulness of his detention
and order hisrelease if the detention is not lawful.”).

% ACHR, supra note 24, arts. 10, 63(1) (“10. Every person has the right to be compensated in accordance with the
law in the event he has been sentenced by a final judgment through a miscarriage of justice. ... 63.1. If the Court
finds that there has been a violation of aright or freedom protected by this Convention, the Court shall rule ... if
appropriate, that the conseguences of the measure or situation that constituted the breach of such right or freedom be
remedied and that fair compensation be paid to the injured party.”) See also ICCPR, supra note 30, art. 9(5).
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children on the basis of their immigration status’ (IMBR Art. 6(2)).*° In the absence of a
presumption against detention, the IMBR underscores a demand for measures to ensure
protection of vulnerable migrants within detention contexts.*® In al cases involving child
migrants, “the best interests of the child migrant shall be the primary consideration” (IMBR Art.
4(2)).** Likewise, the IMBR asserts that states “shall take in all fields all appropriate measure to
ensure the full development and advancement of women migrants ... including the provision of
special protection during pregnancy” (IMBR Art. 4(3)).* The IMBR also affirms that states
“shall undertake to ensure and promote the full realization of all human rights and fundamental
freedoms for al migrants with disabilities without discrimination of any kind on the basis of
disability” (IMBR Art. 4(4)).*®

C. Due Process Standards

Each migrant holds the right “to recognition everywhere as a person before the law”
(IMBR Art. 7(1)).** This recognition—which includes both birth registration and documentation
(IMBR Art. 7(2)-(3))*—provides a foundation for numerous due process rights, including the
right to legal review and remedy. The IMBR affirms that every migrant has the right to “due
process of law before the courts, tribunals, and all other organs and authorities administering
justice, as well as those specifically charged with making status determinants’ (IMBR Art.
9(1)).*® Correspondingly, every migrant has the right to “an effective remedy for acts violating
the rights guaranteed to the migrant by the relevant domestic law as well as international law,

3 Advisory Opinion OC-21/14, supra note 14, 1 154 (“the Court finds that the deprivation of liberty of a child
migrant in an irregular situation, ordered on this basis alone, is arbitrary and, consequently, contrary to both the
Convention and the American Declaration.”) See also General Comment No. 6 on Treatment of Unaccompanied
and Separated Children Outside their Country of Origin, Committee on the Rights of the Child, Committee on the
Rights of the Child, 2005 (CRC/GC/2005/6), 1 61; Committee on the Rights of the Child, Report of the 2012 Day of
General Discussion: The Rights of all Children in the Context of International Migration, 1 32, 78.

“0 Although the following examples highlight children, women, and persons with disabilities, these are provided as a
selection of notable examples, rather than an exhaustive list of vulnerable migrants.

“* Advisory Opinion OC-21/14, supra note 14, { 154 (“[T]he Court finds that the deprivation of liberty of achildin
this context can never be understood as a measure that responds to the child’s best interest. Thus, the Court
considers that measures exist that are less severe ... and that could be appropriate to achieve such objective and, at
the same time, satisfy the child’' s best interest.”). See also CRC, supra note 27, art. 3(1).

“2 See CEDAW, supra note 27, arts. 3 and 11(2)(d) (addressing non-discrimination and pregnancy protections).

“3 See CRPD, supra note 27, arts. 4 and 9 (addressing non-discrimination and accessibility provisions).

“ ACHR, supra note 24, art. 3 (“Every person has the right to recognition as a person before the law.”) See also
ICCPR, supra note 30, art. 16.

“® Thisright is especially important in relation to children born in detention facilities. IMBR Art. 7(2) affirms,
“every child shall be registered immediately in the country of the child’s birth. A child shall be provided with a
birth certificate that provides permanent, official and visible evidence of a state’slegal recognition of his or her
existence as a member of society.” See Yean and Bosico v. Dominican Republic, Inter-American Court of Human
Rights, 8 September 2005 (expressing concern that children born to migrants do not always have equal accessto
birth registration and denial of registration leaves children vulnerable to statel essness). See also General Assembly
Resolution, Rights of the Child, G.A. Res 65/197 1 43(j), U.N. Doc A/RES/65/197 (March 30, 2011); Human Rights
Council Resolution 16/12 (March 24 2011).

“6 See UDHR, supra note 24, arts. 6, 10, and 11; ICCPR, supra note 30, arts. 14 and 16.
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including those rights or freedoms herein recognized” (IMBR Art. 8).*’ These rights do not only
apply to preliminary reviews and procedural appeals, but also to expulsion proceedings.®® The
IMBR protects against discriminatory or arbitrary expulsion. It specifies that states “shall expel a
migrant only when justified by the specific facts relevant to the individual concerned and only
pursuant to a decision reached in accordance with and authorized by law” (IMBR Art. 11(1)).*

Even when robust due process rights and remedies are available in the context of
detention, migrant detainees often struggle to navigate and comprehend unfamiliar immigration
laws and regulations. The IMBR affirms that states “should provide legal representation to
migrants in all proceedings related to their legal status as a migrant” (IMBR Art. 9(2)).*
Likewise, every migrant “should be entitled to interpretation in a language the migrant can
understand in all proceedings’ (IMBR Art. 9(3))>*—including expulsion proceedings (IMBR
Art. 11(4).> When these services are provided by the state, the migrant “shall be informed of the
availability of such interpretation, aid and representation upon receiving the civil complaint,
administrative summons, or upon arrest” (IMBR Art. 9(4)). Legal assistance and language
services are especialy necessary for migrant children, who lack the funds and knowledge to
independently provide meaningful representation.® In conjunction with these due process rights,
migrants “should be free from disproportionate penalties on account of entry, presence or status,

*” ACHR, supra note 24, art. 25 (“Everyone has the right to simple and prompt recourse, or any other effective
recourse, to a competent court or tribunal for protection against acts that violate his fundamental rights recognized
by the constitution or laws of the state concerned or by this Convention, even though such violation may have been
committed by persons acting in the course of their official duties.”). See also UDHR, supra note 24, art. 8; ICCPR,
supra note 30, art. 9(4)-(5).

“8 Although expulsion isindirectly related to detention, the complementary protection against arbitrary expulsion
can prevent states from using expulsion as an aternative to detention—which can disproportionately harm
vulnerable populations, such as child migrants and asylum-seekers. See, e.g., Julia Preston, Rush to Deport Young
Migrants Could Trample Asylum Claims, N.Y. TIMES, July 19, 2014, available at
http://www.nytimes.com/2014/07/20/us/rush-to-deport-young-migrants-coul d-trampl e-asylum-claims-.html.

9 ACHR, supra note 24, art. 22(9) (“The collective expulsion of aliensis prohibited.”) See also ICCPR, supra 30,
art. 13; International Convention on the Protection of the Rights of All Migrant Workers and Members of their
Families, art. 22(2), Dec. 18, 1990, 2220 U.N.T.S. 93 (hereinafter ICRMW).

0 See OAS Charter, art. 45, Dec. 13, 1951, 119 U.N.T.S. 3 (hereinafter OAS Charter); Advisory Opinion on
Juridical Condition and Rights of the Undocumented Migrants, OC-18/03, Inter-American Court of Human Rights
(IACrtHR), 1 126; Vélez Loor v. Panama, IACtHR, Series C No. 218, Judgment of 23 November 2010, { 146; The
Body of Principlesfor the Protection of All Persons under Any Form of Detention or Imprisonment, G.A. Res
43/173, U.N. Doc. A/RES/43/173 (Dec. 9, 1988). The IMBR affirms that this provision “shall” be available for any
criminal proceedings (IMBR Art. 9(2)).

*! See ICCPR, supra note 30, art. 14(a) (“In the determination of any criminal charge against him, everyone shall be
entitled to the following minimum guarantees, in full equality . . . (a) to be informed promptly and in detail in a
language which he understands of the nature and cause of the charge against him”).

The IMBR affirms that this provision “shall” be available for any criminal proceedings (IMBR Art. 9(3)).

2 See ICRMW, supra note 49, art. 22(3).

>3 Advisory Opinion OC-21/14, supra note 14, ff 130-131 (“The Court considers that States have the obligation to
ensure to any child involved in immigration proceedings the right of legal counsel by the offer of free State legal
representation services. ... Moreover, this type of legal assistance must be specialized, as regards both the rights of
the migrant and, specifically, as regards age, in order to guarantee true access to justice to the child migrant and to
ensure that the child’ s best interest prevailsin every decision that concerns the child.”)
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or on account of any other offense which can only be committed by migrants’ (IMBR Art.
9(5)).>

Due process requirements adopt special significance in relation to detained asylum-
seekers—who may face extreme vulnerability in the context of detention and in the event of
expulsion. Within detention environments, these individuals may face acute mental and physical
risks associated with the reasons for seeking asylum.® In this context, the IMBR affirms that
states “shall ensure access ... to fair and efficient status-determination procedures for migrants
seeking asylum within their effective control, whether or not they are within the State’ s territory”
(IMBR Art. 12(2)).>® In specifying the scope of those migrants who may quaify for non-
refoulement protection and possible asylum recognition, the IMBR adopts both traditional
formulations of refoulement and progressive language, including the broad recognition that no
migrant “should be expelled or returned” when he or she would be subjected to “serious
deprivations of human rights’ (IMBR Art. 13(5)).>’

D. Detention Conditions
Migrants in detention contexts retain the right to conditions that preserve life, safety, and

health. The IMBR affirms that “[n]o migrant shall be arbitrarily deprived of his or her life’
(IMBR Art. 5)—either directly through abuse, such as torture, or indirectly through neglect, such

> This provision builds on language in Art. 31 of the 1951 Refugee Convention. See Convention Relating to the
Status of Refugees art. 31, July 28, 1951, 189 U.N.T.S. 150 (hereinafter Refugee Convention).

% See United Nations High Commissioner for Refugees, GUIDELINES ON THE APPLICABLE CRITERIA AND
STANDARDS RELATING TO THE DETENTION OF ASYLUM-SEEKERS AND ALTERNATIVES TO DETENTION, 2012. The
IMBR also affirms arelated state obligation in relation to trafficking victims. Specifically, under IMBR 10(2),
states “ should provide assistance to ensure the physical, psychological, and social recovery of victims of crimes,
especially where such individuals are victims of trafficking in persons.” See United Nations Convention against
Transnational Organized Crime and its Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, art. 24(1), GA Res. 55/25, U.N. GAOR, 55th Sess., UN Doc. A/45/49 (Val. 1) (Nov. 15,
2000) (hereinafter Palermo Protocol).

%% See Cartagena Declaration on Refugees, Colloquium on the International Protection of Refugeesin Central
America, Mexico and Panama, comm. (c), Nov. 22, 1984, Annual Report of the Inter-American Commission on
Human Rights, OAS Doc. OEA/Ser.L/V/I1.66/doc.10, rev.1 (1984-85) (instructing states to “establish the internal
machinery necessary for the implementation, upon accession, of the provisions of the Convention and Protocol
referred to above”). See also Refugee Convention, supra note 54, art. 31(1).

> This includes the refugee definition contained within the Cartagena Declaration. Cartagena Declaration, supra
note 56, concl. 3 (“[T]he definition or concept of arefugee...includes among refugees persons who have fled their
country because their lives, safety or freedom have been threatened by generalized violence, foreign aggression,
internal conflicts, massive violation of human rights or other circumstances which have seriously disturbed public
order.”). IMBR Arts. 13(2)-(4) also incorporate the following standards that comport with traditional non-
refoulement parameters: “No migrant shall be expelled or returned ... where there are substantial grounds for
believing that he or she would be subjected to torture or cruel, inhuman or degrading treatment or punishment,”
“where his or her life or freedom would be threatened on account of race, religion, nationality, membership of a
particular social group, or political opinion,” and “where ... he or she would be subjected to a serious deprivation of
fundamental human rights.”
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as a lack of access to emergency health care.®® The IMBR also identifies a right to “assistance
and protection, including access to compensation and restitution” (IMBR Art. 10(1))—which
might stem from harm inflicted by state guards or other migrant detainees.® This includes
protections against involuntary or poorly-remunerated labor exploitation within detention
facilities (IMBR Art. 20(1)).%°° The IMBR also affirms that every migrant has the “right to the
enjoyment of the highest attainable standard of physical and mental health, including equal
access to preventive, curative, and palliative health services, and the right to an adequate
standard of living and to the underlying determinants of health” (IMBR Art. 21).%* This right
includes access to potable water, adequate food, and hygienic sanitation within all detention
facilities.®

Even within detention environments, migrants have the right to conditions that support
freedoms of thought, opinion, association, and political life. According to the IMBR, each
migrant has the right to “freedom of thought, conscience, religion or belief,” which “shall
include freedom to have or to adopt a religion or belief of one's choice, and freedom ... to
manifest one’'s religion or belief in worship, observance, practice and teaching” (IMBR Art.
16(1)-(2)).%® The IMBR affirms that “every migrant has the right to freedom of expression; this
right shall include freedom to seek, receive and impart information and ideas of all kinds ... or
through any media of his or her choice” (IMBR Art. 17(2)).%* Similarly, every migrant has the
right to “freedom of peaceful assembly and association” (IMBR Art. 18(2))—including efforts to
peacefully express grievances related to detention conditions.®® Furthermore, detention does not
deprive amigrant of the “right to participate”’—which “shall include the freedom to participate in

8 ACHR, supra note 24, art. 4(1) (“Every person has the right to have his life respected. This right shall be
protected by law and, in general, from the moment of conception. No one shall be arbitrarily deprived of hislife.”).
See also UDHR, supra note 24, art. 3.

% palermo Protocol, supra note 55, art. 25(2).

% ACHR, supra note 24, art. 6 (“No one shall be subject to slavery or to involuntary servitude, which are prohibited
in al their forms, as are the slave trade and traffic in women.”).

¢ See UDHR, supra note 24, art. 25. See also United Nations High Commissioner for Refugees, GUIDELINES ON
THE APPLICABLE CRITERIA AND STANDARDS RELATING TO THE DETENTION OF ASYLUM-SEEKERS AND
ALTERNATIVESTO DETENTION, 2012; The Body of Principlesfor the Protection of All Persons under Any Form of
Detention or Imprisonment, G. A. Res. 43/173, Dec. 9, 1988.

62 Committee on Economic, Social and Cultural Rights, General Comment No. 14, The right to the highest
attainable standard of health (22nd Sess., 2000), 1 11, U.N. Doc. E/C.12/2000/4 (2000).

 ACHR, supra note 24, art. 12(1) (Everyone has the right to freedom of conscience and of religion. Thisright
includes freedom to maintain or to change one's religion or beliefs, and freedom to profess or disseminate one's
religion or beliefs, either individually or together with others, in public or in private.”). See also UDHR, supra note
24, art. 18; ICCPR, supra note 30, art. 18.

% ACHR, supra note 24, art. 13(1) (“Everyone has the right to freedom of thought and expression. This right
includes freedom to seek, receive, and impart information and ideas of al kinds, regardless of frontiers, either orally,
inwriting, in print, in the form of art, or through any other medium of one's choice.”). See also ICCPR, supra note
30, art. 19; ICRMW, supra note 49, art. 13.

5 ACHR, supra note 24, art. 15 (“Theright of peaceful assembly, without arms, is recognized. No restrictions may
be placed on the exercise of this right other than those imposed in conformity with the law and necessary in a
democratic society in the interest of national security, public safety or public order, or to protect public health or
morals or the rights or freedom of others.”). See also UDHR, supra note 24, art. 20(1); ICCPR, supra note 30, art.
21.
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the public affairs of their State of origin and to vote and to be elected at elections of that State”
with assistance from relevant consular officials (IMBR Art. 19(1)-(2)).%

Migrants in detention contexts also maintain the right to conditions that promote family,
education, and culture. The IMBR affirms that every “migrant family is entitled to protection by
society and the State” (IMBR Art. 15(1)).°” This right has implications for detention
determinations, particularly when a child migrant—but not his or her parent—holds the right to
residency or nationaity.®® In any context in which a child is detained, including with his or her
parents (whether or not the detention is lawful under the IMBR framework), states “shall make
primary education free and compulsory for al ... migrants and their children” and *shall
encourage the development of secondary education and shall make it accessible to all, including
migrants and their children” (IMBR Art. 22(2)-(3)).% Likewise, the IMBR affirms “the freedom
of migrant parents to ensure the religious, cultural, linguistic, and mora education of their
children, in conformity with their convictions, by choosing for their children schools other than
those established by the public authorities” (IMBR Art. 23(2))."

V. The Significance of the IMBR Indicatorsasa Tool for Assessing State Adherenceto
International Migrants Rightsin the Detention Context

The IMBR text also is the foundation for a closely-related tool for assessing national laws
in relation to migrants rights: the IMBR Indicators.”* The IMBR Indicators draw upon the
regional and international standards affirmed in the IMBR in order to create a set of practical
guestions for identifying and examining migrants rights within national laws and regulations.

 ACHR, supra note 24, art. 23 (“Every citizen shall enjoy the following rights and opportunities: (a) to take part in
the conduct of public affairs, directly or through freely chosen representatives; (b) to vote and to be elected in
genuine periodic elections ...; and (c) to have access, under general conditions of equality, to the public service of
his country.”). Seealso ICCPR, supra note 30, art. 25.

" ACHR, supra note 24, art. 17(1) (“The family is the natural and fundamental group unit of society and is entitled
to protection by society and the state.”). |CCPR, supra note 30, art. 23(1).

% The IMBR affirms that the “best interest of the child migrant shall be a primary consideration” in such instances
(IMBR 4(2)). See Advisory Opinion OC-21/14, supra note 14, 1280 (“The Court finds, in application of the criteria
described above, that the rupture of the family unit by the expulsion of one or both parents due to a breach of
immigration laws related to entry or permanence is disproportionate in these situations, because the sacrifice
inherent in the restriction of the right to family life, which may have repercussions on the life and development of
the child, appears unreasonable or excessive in relation to the advantages obtained by forcing the parent to leave the
territory because of an administrative offense.”).

% OAS Charter, supra note 50, art. 49 (“The Member States will exert the greatest efforts, in accordance with their
constitutional processes, to ensure the effective exercise of the right to education.”). See also UDHR, supra note 24,
art. 26(1).

" This includes children who belong to indigenous communities. Advisory Opinion OC-21/14, supra note 14, 1 168
(“With regard to children who are members of indigenous communities, the Court has indicated that “to ensure the
full and harmonious development of their persona, indigenous children, in accordance with their world vision,
require preferably to grow up and to develop within their natural and cultural environment, because they possess a
distinctive identity that connects them to their land, culture, religion, and language.”). See also UDHR, supra note
24, art. 2(3).

™ The IMBR Initiative, “IMBR Draft Indicators 2013,” 28 GEO. IMM. L. J. 1, 157 (2013). See Exh. E.
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Although national laws and regulations are often insufficient measures to guarantee practical
migrants rights protections, the IMBR Initiative nevertheless views national laws and
regulations as necessary conditions for realizing these rights.

The IMBR Indicators are a tool to measure state law and regulation — with regard to
protections for all migrants. Among the scores of questions developed to assist researchers with
evaluating the treatment and protection of migrants generally, there are a number of IMBR
Indicators that are particularly relevant to the context of detention. In order to aid the application
and use of the IMBR Indicators in the specific context of the detention of migrants, below are a
series of targeted questions — a sort of ‘detention checklist’ developed using the IMBR Indicators
— designed to capture key national legal protections related to migrants' rights within detention
contexts. The indicators excerpted below incorporate questions related to key rights protections.
Throughout, we have footnoted regional and international legal references to assist researchers
using the IMBR Indicators to evaluate state law across the Americas.

A. IMBR Indicators Related to Detention: Cross-Cutting Rights

Equal Protection

(1) | Doesthe government guarantee equal protection for all migrants—or
doesit distinguish between migrant categories?’

(2) | Doesthe government guarantee equal accessto criminal complaint
mechanisms?”

(3) | Doesthe government prohibit discrimination against migrants?”

(4) | Doesthegovernment guarantee equal protection against threatsto
personal safety or security?”

ZIMBR Art. 3(1). See, supra note 24, art. 7; ICCPR, supra note 30, arts. 2(1) and 26; ICRMW, supra note 49, art.
1(2).

#IMBR Art. 3(1). See U.N. Econ. & Soc. Council [ECOSOC], Sub-Comm’ n on Human Rights, Sub- Comm’n on
the Prot. of Human Rights, Prevention of Discrimination: The rights of non-citizens, 1 21-23, U.N. Doc.
E/CN.4/Sub.2/2003/23 (May 26, 2003) (hereinafter ECOSOC); CERD General Recommendation X1V (Forty-
second session, 1993): On Article 1, 1 1, of the Convention,-4, 7, 9, U.N. Doc. HRI/GEN/1/Rev.9 (May 27, 2008);
Human Rights Committee, General Comment 15 1 4 (2004); CERD, GENERAL RECOMMENDATION 30 ON
DISCRIMINATION AGAINST NON—CITIZENS; Human Rights Comm., General Comment 15, at 7.

" IMBR Arts. 3(2)-(3). See ICRMW, supra note 49, art. 1(1).
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Vulnerable Migrants

(5 | Doesthenational law provide a mechanism by which the country
determineswhether a potential vulnerability should be taken into
account?’

(6) | Isvulnerability taken into account as a moder ating factor, or as
something which can change a normal application of the law?"’

(7) | Doesthe national law explicitly provide that the best interests of the child
migrant be a primary consideration in all actions concer ning migrant
children?™

(8) | Doesthe national law provide special protectionsto migrant children
which change the normal application of the law?"

(9) | Doesthe national law provide special protectionsto migrant women who
are vulnerable which change the normal application of the law?*

(10) | Doesthe national law provide special protectionsto migrantswith
disabilities which change the normal application of the law?®*

" IMBR Arts. 3(2)-(3). See ICRMW, supra note 49, art. 18; U.N. Econ. & Soc. Council [ECOSOC], Sub-Comm’n
on the Promotion and Prot. of Human Rights, Progress Report of the Special Rapporteur on the Rights of Non-
citizens, 150, U.N. Doc. E/CN.4/Sub.2/2002/25 (June 5, 2002).

®IMBR Art. 4(1). See Guiding Principles on IDPs, supra note 28, princ. 4(2).

IMBR Art. 4(1). See CRC, supra note 27, art. 3(1); CEDAW, supra note 27, arts. 3 and 11(2)(d); CRPD, supra
note 27, arts. 4 and 9.

B IMBR Arts. 4(2) and 6(2). See A.O. OC-21/14, supra note 14, 1 154-160; CRC, supra note 27, Art. 3(1).

" IMBR Arts. 4(2) and 6(2). See A.O. OC-21/14, supra note 14, 1 154-160; CRC, supra note 27, Art. 3(1).

8 IMBR Art. 4(3). See CEDAW, supra note 27, arts. 3 and 11(2)(d).
8 IMBR Art. 4(4). See CRPD, supra note 27, arts. 4 and 9.
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B. IMBR Indicators Related to Detention: Liberty and Security of Person

Liberty and Security of Person

(11) | Does the government allow for the freedom of movement of all migrants?*

(12) | Isthereapresumption of non-detention with exceptions explicitly
defined?®®

(13) | Does the gover nment prohibit the detention of children?®*

(14) | Doesthe gover nment prohibit the detention of other vulnerable
migrants?®

(15) | Doesthe government require deprivation of liberty to occur only when in
accordance with and authorized by law?®

(16) | Doesthe government require deprivation of liberty to occur only when
necessary and reasonable?®’

(17) | Isdetention used asa measur e of last resort by the government in its
immigration enfor cement policy?®®

(18) | Does the gover nment inform migrants who are detained at the time of
arrest or detention thereasons for their detention?®

8 IMBR Art. 6(1). See|ICCPR, supra note 30, art. 9; UDHR, supra note 24, art. 9.

8 MBR Arts. 6(2)-(3) and 11(6). See ACHR, supra note 24, art. 22; ICCPR, supra note 30, arts. 9(1), 9(3), 9(4),
and 12.

8 IMBR Art. 6(2). See CRC, supra note 27, General Comment No. 6 on Treatment of Unaccompanied and
Separated Children Outside their Country of Origin, Committee on the Rights of the Child, Committee on the Rights
of the Child, 2005 (CRC/GC/2005/6), 1 61; Committee on the Rights of the Child, Report of the 2012 Day of
General Discussion: The Rights of all Children in the Context of International Migration, 32, 78; see also Report
of the Special Rapporteur on the Human Rights of Migrants, Jorge Bustamante, to the Human Rights Council, 14
May 2009 (A/HRC/11/7) and Report to the General Assembly, 3 August 2009, (A/64/213).

% IMBR Art. 4, 6. See ICCPR, supra note 30, art. 9; UDHR, supra note 24, art. 9, CEDAW, supra note 27, CRPD,
supra note 27.

% IMBR Art. 6(2). See ICCPR, supra note 30, art. 9(1).

8 IMBR Art. 6(2). See ICCPR, supra note 30, art. 9(1).

8 |MBR Art. 6(3). See ICCPR, supra note 30, arts. 9(1) and 9(4).
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(19) | Doesthegovernment providetheright for migrantsto not be arbitrarily
arrested or detained?®

(20) | Doesthe government allow migrantsto appeal the length of detention?®*

(21) | Doesthegovernment allow migrantsto appeal the conditions of
detention?®

(22) | Doesthe government have proceduresto limit the length of detention
(and any extensions) so that it isno longer than required by the
circumstances?®

(23) | Doesthe government utilize alter nativesto detention in itsimmigration
enfor cement policy?*

(24) | Doesthegovernment require an individualized determination for the
detention of a migrant?®

(25) | Doesthe gover nment requirethat decisionsto detain or extend detention

are subject to minimum procedural safeguar ds?®
(26) | Aremigrantswho are detained entitled to be brought promptly before a

judicial or other independent authority to have the detention decision
reviewed?”’

8 MBR Art. 6. See ICCPR, supra note 30, art. 9(1); UDHR, supra note 24, art. 9.

©IMBR Art. 6(2). See ICCPR, supra note 30, art. 9(1); UDHR, supra note 24, art. 9; United Nations High
Commissioner for Refugees, Guidelines on the Applicable Criteria and Standards relating to the Detention of
Asylum-Seekers and Alternatives to Detention, 2012, 1/ 18 (hereinafter “UNHCR Detention Guidelines.”)

1 IMBR Art
2 IMBR Art
% IMBR Art
%“|MBR Art
% IMBR Art
% IMBR Art
7 IMBR Art

. 6(3).
. 6(3).
. 6(3).
. 6(3).
. 6(3).
. 6(3).
. 6(3).

See ICCPR, supra note 30, art. 9(1), 9(4).

See ICCPR, supra note 30, art. 9(4).

See UNHCR Detention Guidelines, supra note 90, 1 46.

See UDHR, supra note 24 art. 13; UNHCR Detention Guidelines, supra note 90, 1 12-14.
See ICCPR, supra note 30, art. 9; UNHCR Detention Guidelines, supra note 90, 1 18-19.
See ICCPR, supra note 30, art. 9(3)-(4); UNHCR Detention Guidelines, supra note 90, 1 47.
See ICCPR, supra note 30, art. 9(3)-(4); UNHCR Detention Guidelines, supra note 90, 1 47.
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(27) | Doesthegovernment requirethat conditions of detention are humane
and dignified?®

(28) | Arethegovernment’sdetention facilities and conditions subject to
independent monitoring and inspection?®

(29) | Doesthe government provide that migrants havearight to be free from

torture?'®

(30) | Doesthe government provide that migrants who have been unlawfully
arrested or detained have aright to remedy?'®*

C. IMBR Indicators Related to Detention: Due Process Standards

Legal Personhood

(31) | Doesthegovernment issue documentsthat recognize migrants' residency
status, work status, and identity?'%

(32) | Doesthegovernment law makeit illegal for anyone (including
gover nment agents) to destroy documentsthat recognize migrants
residency status, work status, and identity?'%

(33) | Doesthelaw of the government requireregistration of the births of
migrant children, regardless of their status?'®*

% MBR Art. 6(4). See ICCPR, supra note 30, arts. 7 and 10(1); Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, art. 16, G.A. Res. 39/46, Annex, art. 3, U.N. GAOR, 39th Sess,,
Supp. No. 51, U.N. Doc. A/39/51 (Dec. 10, 1984) (hereinafter CAT); UNHCR Detention Guidelines, supra note 90,
148.

% IMBR Art. 6(4). See UNHCR Detention Guidelines, supra note 90, 1 67.

100 MBR Art. 6(4). See ACHR, supra note 24, arts. 4(1) and 5(2); UDHR, supra note 24, art. 5; ICCPR, supra note
30, arts. 6(1) and 7; CAT, supra note 98, art. 16; ICRMW, supra note 49, arts. 9 and 10.

101 MBR Art. 6(5). See ICCPR, supra note 30, arts. 9(4)-(5).

192 )MBR Art. 7(3). See ICCPR, supra note 30, art. 4.

193 1MBR Art. 7(3). See Refugee Convention, supra note 54, art. 27; ICRMW, supra note 49, art. 21.

194 IMBR Art. 7(2). See Human Rights Committee General Comment No. 17: Rights of the child (Art. 24) (April 7,
1989), ICCPR General Comment No. 17, § 7; General Assembly Resolution, Rights of the Child, G.A. Res 65/197
43(j), U.N. Doc A/RES/65/197 (March 30, 2011).
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Due Process

(34) | Does the gover nment provide migrantsa right to due process?'®

(35) | Does the gover nment have an obligation to allow consular officials and
migrants (who ar e nationals of the consular sending State) to communicate,
for example under Article 36 of the Vienna Convention on Consular
Relations?'®

(36) | Doesthe government allow migrantsto appeal the legality of detention?'”’

(37) | Do migrantshavearight to not be detained without having received
access to counsel ?'®

(38) | Doesthe government allow irregular migrants accessto thejustice
SyStem?log

(39) | Doesthe government provide migrantsinterpretation in all other
proceedings?'*°

Victims of Crime

(40) | Do migrants have access to due process proceduresto formally complain
about lack of police protection?**

15| MBR Art. 9. SeeICCPR, supra note 30, art. 14, 16; UDHR, supra note 24, art. 6, 10, 11; International
Convention on the Elimination of All Forms of Racial Discrimination pmbl. {2, Dec. 21, 1965, 660 U.N.T.S. 195
(“Considering that the Charter of the United Nations is based on the principles of the dignity and equality inherent in
all human beings, ...") (hereinafter ICERD), art. 5(a).

16 MBR Arts. 5and 9(1). See ICCPR, supra note 30, art. 6, 14, 16; UDHR, supra note 24, art. 3, 6, 10, 11.

7\ MBR Arts. 6(3) and 9(1). See ICCPR, supra note 30, art. 16(8)-(9); ICCPR, supra note 30, art. 13.

1% |MBR Art. 9(2). See ICCPR, supra note 30, art. 13.

199 MBR Art. 9. See ICCPR, supra note 30, art. 14, 16; UDHR, supra note 24, art. 6, 10, 11; ICERD, supra note
105, art. 5(a).

MO MBR Art. 9(3). See UDHR, supra note 24, art. 10; ICCPR, supra note 30, arts. 9(2), (9(5), 14(a), and 14(f);
CAT, supra note 98, arts. 13 and 14.

U MBRATt. 5,9, 10(1). See ICCPR, supra note 30, art. 6, 14, 16; UDHR, supra note 24, art. 3, 6, 10, 11;
ICRMW, supra note 49, art. 9; ECOSOC, supra hote 73; Palermo Protocol, supra note 55, art. 25(2).
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(41) | Do migrant victims of crime have equal access to the courts as citizens?'*
(42) | Do migrant victims of crime have access to inter pretation services?*
(43) | Aremigrant victimsof crime provided with counseling, medical,
psychological, and humanitarian assistance equal to citizens?"*
(44) | Aremigrant victimsof crime provided with counseling, medical,
psychological and humanitarian assistance equal to citizens?'*
Expulsion
(45) | Do migrants havetheright to submit reasons against their expulsion
before an independent tribunal ?*°
(46) | Isthereaforum to appeal an initial findingin favor of expulsion?'’
(47) | Isthereamechanism for voluntary departure as an alternativeto
expulsion under national law?'®
(48) | Are[expulsion] cases expedited under national law when a person has
been detained?"
Asylum
(49) | Doesthelaw ensurefair and efficient status deter mination proceduresfor

migrants seeking asylum within their effective control?*%

Y12 1MBR Art. 10(1).
13 IMBR Art. 10(1).
U4 IMBR Art. 10(2).
U5 IMBR Art. 10(2).
Y8 IMBR Art. 11(3).

See ECOSOC, supra note 73.

See Palermo Protocol, supra note 55, art. 6(3).

See Palermo Protocol, supra note 55, art. 6(3).

See Palermo Protocol, supra note 55, arts. 6(3) and 10(2).
See ICRMW, supra note 49, art. 22(4).

U IMBR Arts. 11(1) and 11(3). See ICRMW, supra note 49, art. 22(4).
U8 1MBR Art. 11(5). See ICRMW, supra note 49, arts. 22(6) and 22(9).

19 IMBR Art. 11(6).
22(2).

See ACHR, supra note 24, 22(9); ICCPR, supra note 30, art. 13; ICRMW, supra note 49, art.
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(50) | Does national law require a person to be advised of the possible
availability of asylum before being expelled, prevented entry, or
inter dicted?'**

(51) | Isthereapresumption against detaining asylum seekers beyond the
period necessary to identify them, with a narrow exception for national
security and public or der 2%

Non-Refoul ement

(52) | Does the law ban refoulement?'?®

D. IMBR Indicators Related to Detention: Detention Conditions

Life
(53) | Do the police have a responsibility to protect all migrants?**
(54) | Do the police have an obligation to inter vene when violence against
migrants occur s?'%°
Health

(55) | Aredetained migrants provided health care?*®

1201MBR Arts. 12(1)-(3). See Cartagena Declaration, supra note 56, comm. (c); Refugee Convention, supra note
54.

2L IMBR Arts. 12(1)-(3). See Refugee Convention, supra note 54.

122 |MBR Arts. 12(1)-(3). See Refugee Convention, supra note 54.

123 IMBR Art. 13(1). See Refugee Convention, supra note 54, art. 33; ICCPR, supra note 30, art. 7; CAT, supra
note 98, art. 3.

122 IMBR Arts. 5, 6(4), and 10(1). See ACHR, supra note 24, art. 4(1); American Declaration of the Rights and
Duties of Man (hereinafter “ADRDM,"), art. 1; UDHR, supra note 24, art. 3; ICCPR, supra note 30, art. 6(1);
ICRMW, supra note 49, art. 9 and 16(2).

12 |MBR Art. 5 and 10(1). See ACHR, supra note 24, art. 4(1); ADRDM, supra note 124, art. 1; UDHR, supra note
24, art. 3; ICCPR, supra note 30, art. 6(1); ICRMW, supra note 49, art. 9 and 16(2).

126 |MBR Arts. 5, 10(2), and 21. See ADRDM, supra note 124, art. 11; UDHR, supra note 24, art. 25; International
Covenant on Economic, Social and Cultural Right, art. 12(1), Dec. 16, 1966, 993 U.N.T.S. 3 (hereinafter ICESCR);
ICRMW, supra note 49, art. 28.
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(56) | Doesthe government guar antee fr ee access to emer gency health carefor

citizens and migrants?'?’

(57) | Doesthe government guar antee free access to non-emer gency health care
for citizensand migrants?*®

(58) | Doesthe gover nment guarantee free access to mental health carefor
citizens and migrants?'®

(59) | Doesthe gover nment guar antee access to adequate shelter or housing for
citizens and migrants?**

(60) | Doesthe gover nment guar antee accessto potable water for citizensand

migrants?™*

(61) | Doesthe gover nment guar antee access to adequate sanitation for citizens

and migrants?'

(62) | Doesthe government guar antee access to safe food and nutrition for
citizens and migrants?'*

(63) | Doesthe government guar antee access to health-related education and
information (including infor mation on sexual and reproductive health)
for citizensand migrants?**

2T IMBR Art. 21. See UDHR, supra note 24, art. 25; International Covenant on Economic, Social and Cultural
Right, art. 12(1), Dec. 16, 1966, 993 U.N.T.S. 3 (hereinafter ICESCR), art. 12(1).

128 1MBR Arts. 5, 10(2), and 21. See ADRDM, supra note 124, art. 11; UDHR, supra note 24, art. 25; ICESCR,
supra note 127, art. 12(1), Dec. 16, 1966, 993 U.N.T.S. 3;nICRMW, supra note 49, art. 28.

129IMBR Art. 21. See ADRDM, supra note 124, art. 11; UDHR, supra note 24, art. 25; ICESCR, supra note 127,
art. 12(1); ICRMW, supra note 49, art. 28.

130 |MBR Art. 21. See ADRDM, supra note 124, art. 11; UDHR, supra note 24, art. 25; ICESCR, supra note 127,
art. 12(1); ICRMW, supra note 49, art. 28.

31 IMBR Art. 21. See ADRDM, supra note 124, art. 11; UDHR, supra note 24, art. 25; ICESCR, supra note 127,
art. 12(1); ICRMW, supra note 49, art. 28.

32 IMBR Art. 21. See ADRDM, supra note 124, art. 11; UDHR, supra note 24, art. 25; ICESCR, supra note 127,
art. 12(1); ICRMW, supra note 49, art. 28.

13 IMBR Art. 21. See ADRDM, supra note 124, art. 11; UDHR, supra note 24, art. 25; ICESCR, supra note 127,
art. 12(1); ICRMW, supra note 49, art. 28.
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(64) | Doesthe government prohibit coercive or compulsory labor 2%

(65) | Doesthe government prohibit davery?'®

(66) | Doesthe government establish a minimum working age?**’

(67) | Doesthe gover nment establish maximum working hours per week?**®

(68) | Doesthe government prohibit unsafe or unhealthy workplace
conditions?™*®

Freedom of Thought, Conscience and Religion or Belief

(69)

Does the government ensure the freedom of thought, conscience, and
religion or belief isrespected during detention?'*°

(70)

Doesthe host government allow migrantsto seek meaningful redressfor
violations of their freedom of thought, conscience and religious belief?***

(71)

Doesthe government provide spaces and staff member s dedicated to
allowing migrantsto practicetheir beliefs?*?

132 IMBR Art. 21. See Committee on Economic, Social and Cultural Rights, General Comment No. 14, Theright to
the highest attainable standard of health (22nd Sess., 2000), para. 11, U.N. Doc. E/C.12/2000/4 (2000), available at
http://www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.12.2000.4.En.

25 IMBR Art. 20(1).

See ACHR, supra note 24, art. 8(3); UDHR, supra note 24, art. 23(1); ICCPR, supra note 30,

art. 8(3); ICESCR, supra note 127, art. 6(1).

126 IMBR Art. 20(1).

See ACHR, supra note 24, art. 6; UDHR, supra note 24, art. 4; ICCPR, supra note 30, art. 8;

ICRMW, supra note 49, art. 11.

37 IMBR Art. 20(1).

See ACHR, supra note 24, art. 6; UDHR, supra note 24, art. 23(1); ICCPR, supra note 30, art.

8(3); ICESCR, supra note 127, art. 6(1).

28 1MBR Art. 20(3).
9 1MBR Art. 20(5).
105, art. 5(e)(i).

149 1MBR Art. 16(1).
1“1 IMBR Art. 16(1).
142 IMBR Art. 16(1).

See ICESCR, supra note 127, art. 7(d); ICERD, supra note 105, art. 5(e)(i).
See ADRDM, supra note 124, art. 14; ICESCR, supra note 127, art. 7(b); ICERD, supra note

See UDHR, supra note 24, art. 18; ICCPR, supra note 30, art. 18.

See UDHR, supra note 24, art. 18; ICCPR, supra note 30, art. 18.
See UDHR, supra note 24, art. 18; ICCPR, supra note 30, arts. 18 and 27.
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(72) | Doesthe government provide migrantsin detention with accessto

religious texts or materials of their choice?'®

Freedom of Opinion and Expression

(73) | Doesthe government provide migrantswith full freedom of
expression?**

(74) | Doesthe government guaranteethat migrantsin detention are not
punished for reporting human rights abusesin detention facilities?**

(75) | Doesthe government guarantee the freedom to seek and impart
infor mation?**

Freedom of Peaceful Assembly and Association

(76) | Doesthe government guarantee migrantsthe freedom of assembly and
association?'*’

Family

(77) | Arethereeffective protectionsto ensurethat detention practices do not
disrupt a migrant’sright to family?**

143 IMBR Art. Art. 16(1). See ICCPR, supra note 30, art. 18 (4); CRC, supra note 27, art. 14(2); ICRMW, supra
note 49, art. 12 (4); Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on
Religion or Belief art. 5, Nov. 25 1981, G.A. Res. 36/55, U.N. Doc. A/RES/36/55.

1“4 IMBR Art. 17(2). See ACHR, supra note 24, art. 9; UDHR, supra note 24, art. 19; ICCPR, supra note 30, art.
19; ICRMW, supra note 49, art. 13.

15 IMBR Art. 17(2). See ACHR, supra note 24, art. 9; UDHR, supra note 24, art. 19; ICCPR, supra note 30, art.
19; ICRMW, supra note 49, art. 13.

148 IMBR Art. 17(2). See ACHR, supra note 24, art. 9; UDHR, supra note 24, art. 19; ICCPR, supra note 30, art.
19; ICRMW, supra note 49, art. 13.

“TIMBR Art. 18(1). See UDHR, supra note 24, art. 20(1); ICCPR, supra note 30, arts. 21 and 22(1).

148 IMBR Art. 15(1). See UDHR, supra note 24, art. 12; ICCPR, supra note 30, art. 23(1); ICESCR, supra note 127,
art. 10(1); CRC, supra note 27, arts. 8-10; CEDAW, supra note 27, art. 9.
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(78) | If aparent of legal guardian isdetained, arethere safeguardsin placeto
ensurethat their parental rightsare not terminated whilethey arein
detention?'*

(79) | If aparent, legal guardian or caregiver isdetained, are there safeguards
to ensurethat thereisa qualified relative available to care for the
children?™®

(80) | If noqualified relativeisavailableto carefor the children of a detained
migrant, isthe migrant released?™*

(81) | Arealternativesto detention (or alter native forms of detention) used in
place of detaining a migrant parent, legal guardian, or caregiver ?*>

(82) | Arethebest interestsof children a primary consider ation when making
decisonsin relation to the detention, release, or transfer of a parent, legal
guardian or caregiver ?**3

Education

(83) | Doesthe government’s national law guarantee theright to education for

all migrantsand their children?™*

(84) | Does national law make secondary education availableto migrantsand

their children on an equal basiswith nationals?™>°

149 IMBR Art. 15(1). See A.O. OC-21/14, supra note 14, 1 154-160; CRC, supra note 27, arts. 8-10; CEDAW,

supra note 27, art. 9.

130 IMBR Art. 15(1). See A.O. OC-21/14, supra note 14, 1 154-160; CRC, supra note 27, arts. 8-10; CEDAW,

supra note 27, art. 9.

BLIMBR Art. 15(1). See A.O. OC-21/14, supra note 14, 1 154-160; CRC, supra note 27, arts. 8-10; CEDAW,

supra note 27, art. 9.

132 IMBR Art. 15(1). See A.O. OC-21/14, supra note 14, 1f 154-160; CRC, supra note 27, arts. 8-10; CEDAW,

supra note 27, art. 9.

133 IMBR Art. 15(1). See A.O. OC-21/14, supra note 14, 1 154-160; CRC, supra note 27, arts. 8-10; CEDAW,

supra note 27, art. 9.
¥ IMBR Art. 22(2). See UDHR, supra note 24, art. 26(1); CRC, supra note 27, art. 28.
35 IMBR Art. 22(3). See CRC, supra note 27, art. 28; UDHR, supra note 24, art. 26(1).
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(85) | Doesthe government’snational law guarantee theright to education for
all migrantsand their children?™®

Culture

(86) | Aretherenational lawsthat ensure migrant minorities have the same
protections as established minorities?™’

V. Conclusion

The IMBR is a soft-law framework which states and civil society organizations in the
region can leverage in confronting major violations of international migrants' rights. The Inter-
American Commission has the authority to invoke the IMBR as both a restatement of existing
international law and as a form of soft law. The provisions of the IMBR have important
application in affirming a range of fundamental rights of migrants implicated in the context of
detention. The IMBR Indicators, which can assist in the benchmarking of state law protecting
migrants, also have application in the context of detention — helping identify areas where states
are faling short of adequately protecting migrants under the IMBR framework. The work of the
IMBR Initiative thus provides a framework for the region to consider migration issues and
policies from a comprehensive rights-based perspective. Stronger regiona standards drawing on
the IMBR and the IMBR Indicators could help states better protect the rights of migrants in the
context of detention and beyond.

16 MBR Art. 22(1). See UDHR, supra note 24, art. 26(1); CRC, supra note 27, art. 28.
7 IMBR Art. 23(3). See UDHR, supra note 24, art. 27; ICCPR, supra note 30, art. 27.
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Exhibit A

Inter-American Treaty Reference Chart

IMBR IMBR text that draws Inter-American Text of the Inter-American
Article from an Inter-American | treaty and article | treaty
treaty
Preamble: “RECOGNIZING that the | American “Reiterating that, in accordance
Paragraph 3 | ideal of free human beings | Convention on with the Universal Declaration of
enjoying freedom from Human Rights: Human Rights, theideal of free
fear and want can only be | “ Pact of San Jose, | men enjoying freedom from fear
achieved if conditionsare | Costa Rica’ and want can be achieved only if
created whereby everyone, | (ACHR), Preamble, | conditions are created whereby
including migrants, may Paragraph 4 everyone may enjoy his
enjoy economic, social, economic, social, and cultural
cultural, civil, and political rights, aswell as his civil and
rights.” political rights.”
Article1, “Theterm “migrant” in The 1984 "To reiterate the importance and
Definition of | thisBill refersto aperson | Cartagena meaning of the principle of non-
Migrant: who is outside of a State Declaration on refoulement (including the
Paragraph 1 | of which heor sheisa Refugees prohibition of rejection at the
citizen or national, or in (Cartagena frontier) as a corner-stone of the

the case of a stateless
migrant, his or her State of
birth or habitual
residence.”

Declaration), I11(5)

international protection of
refugees. Thisprincipleis
imperative in regard to refugees
and in the present state of
international law should be
acknowledged and observed as a
rule of jus cogens.”

Article 2, “Every migrant has the ACHR, Article “Everyone has the right to have
Human right to dignity, including | 11(1) his honor respected and his
Dignity physical, mental, and dignity recognized.”

moral integrity.”
Article 3, “All persons, including ACHR, Article24 | “All persons are equal before the
Equal migrants, are equal before law. Consequently, they are
Protection: the law. Every migrant has entitled, without discrimination,

Paragraph 1

the right, without any
discrimination, to the
equal protection of the law
on the same basis as
nationals of any Statein
which the migrant is
present.”

to equal protection of the law.”
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Article 3, “The present Bill of Rights | ACHR, Article 1(1) | “The States Partiesto this
Equal appliesto all migrants Convention undertake to respect
Protection: without distinction of any the rights and freedoms
Paragraph 2 | kind, such as sex, race, recognized herein and to ensure to
color, language, religion or all persons subject to their
conviction, political or jurisdiction the free and full
other opinion, national, exercise of those rights and
ethnic or social origin, freedoms, without any
nationality, age, economic discrimination for reasons of race,
position, property, marital color, sex, language, religion,
status, disability, birth, political or other opinion, national
gender, sexual orientation or social origin, economic status,
or gender identity or other birth, or any other social
status.” condition.”
Article5, “Every migrant has the ACHR, Article 4(1) | “Every person hastheright to
Life inherent right to life. This have hislife respected. Thisright
right shall be protected by shall be protected by law and, in
law. No migrant shall be general, from the moment of
arbitrarily deprived of his conception. No one shall be
or her life.” arbitrarily deprived of hislife.”
A_rticle 6, “_Every migrant has the _ ACHR, Article 7(1- | «q Every person has the right to
L |bert_y and | right to liberty a_nd security | 3) personal liberty and security.
Security of of person. No migrant 2. No one shall be deprived of
Person: shall be arbitrarily

Paragraph 1

arrested, detained, or

his physical liberty except for
the reasons and under the

otherwise deprived of condiitions established
liberty. beforehand by the constitution
of the State Party concerned or
by alaw established pursuant
thereto.
3. No one shall be subject to
arbitrary arrest or
imprisonment.”
Article 6, “Every migrant deprived | ACHR, Article 5(2) | “No one shall be subjected to
Liberty and | of hisor her liberty shall torture or to cruel, inhuman, or
Security of be treated with humanity degrading punishment or
Per son: and with respect for the treatment. All persons deprived of
Paragraph 4 | inherent dignity of the their liberty shall be treated with

human person.”

respect for the inherent dignity of
the human person.”
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Article 6, “Every migrant deprived Inter-American “Deprivations of liberty should
Liberty and | of hisor her liberty shall Commission on not be punitive in nature, and
Security of be treated with humanity Human Rights migrants should not be held in
Per son: and with respect for the (IACHR), criminal detention facilities.”
Paragraph 4 | inherent dignity of the Resolution 03/08,
human person.” Human Rights of

Migrants,

International

Standards and the

Return Directive of

the EU, July 25,

2008
Article 7, “Every migrant has the ACHR, Article 3 “Every person hasthe right to
L egal right to recognition recognition as a person before the
Personhood: | everywhere as a person law.”
Paragraph 1 | before the law.”
Article 8, “Every migrant has the ACHR, Article25 | “1. Everyone has the right to
Remedy right to an effective simple and prompt recourse, or

remedy for acts violating
the rights guaranteed to the

migrant by the relevant
domestic law aswell as
international law,
including those rights or
freedoms herein
recognized.”

any other effective recourse, to a
competent court or tribunal for
protection against acts that violate
his fundamental rights recognized
by the constitution or laws of the
state concerned or by this
Convention, even though such
violation may have been
committed by persons acting in
the course of their official duties.
2. The States Parties undertake:
a. to ensure that any person
claiming such remedy shall have
his rights determined by the
competent authority provided for
by the legal system of the stete;
b. to develop the possibilities of
judicial remedy; and

c. to ensure that the competent
authorities shall enforce such
remedies when granted.”

33




Article 11,
Expulsion:
Paragraph 1

“Every migrant has the
right to protection against
discriminatory or arbitrary
expulsion or deportation,
including collective
expulsion. States shall
expel amigrant only when
justified by the specific
factsrelevant to the
individual concerned and
only pursuant to adecision
reached in accordance
with and authorized by law

ACHR, Article
22(9)

“The collective expulsion of
aliensis prohibited.”

Article 12,
Asylum:
Paragraph 2

“ States shall ensure access,
consistent with relevant
international and regional
instruments, to fair and
efficient status-
determination procedures
for migrants seeking
asylum within their
effective control, whether
or not they are within the
State’ s territory.”

Cartagena
Declaration,
Commitment (c)

“To establish the internal
machinery necessary for the
implementation, upon accession,
of the provisions of the
Convention and Protocol referred
to above.”
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Article 13,
Non-
Refoulement:
Paragraph 1

“Every migrant has the
right against refoulement.”

Cartagena
Declaration,

Conclusions 3 and

5

“...[T]he definition or concept of
arefugee...includes among
refugees persons who have fled
their country because their lives,
safety or freedom have been
threatened by generalized
violence, foreign aggression,
internal conflicts, massive
violation of human rights or other
circumstances which have
seriously disturbed public order.”

“To reiterate the importance and
meaning of the principle of non-
refoulement (including the
prohibition of rejection at the
frontier) as a corner-stone of the
international protection of
refugees. This principleis
imperative in regard to refugees
and in the present state of
international law should be
acknowledged and observed as a
rule of jus cogens.”

Article 14,
Nationality:
Paragraph 2

“Every person hasthe
right to the nationality of
the state in whose territory
he or she was born if the
person does not have the
right to any other
nationality.”

ACHR, Article

20(2)

“Every person hasthe right to the
nationality of the state in whose
territory he was born if he does
not have the right to any other
nationality.”

Article 15,
Family:
Paragraph 1

“Every migrant family is
entitled to protection by
society and the State.”

ACHR, Article

17(2)

“The family is the natural and
fundamental group unit of society
and is entitled to protection by
society and the state.”

Article 16,
Freedom of
Thought,
Conscious
and Religion
or Belief:
Paragraph 1

“Every migrant has the
right to freedom of
thought, conscience, and
religion or belief.”

ACHR, Article

12(1)

“Everyone has the right to
freedom of conscience and of
religion. Thisright includes
freedom to maintain or to change
one'sreligion or beliefs, and
freedom to profess or disseminate
one'sreligion or beliefs, either
individually or together with
others, in public or in private.”
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Article 17, “Every migrant has the ACHR, Article “ Everyone hastheright to
Freedom of right to freedom of 13(1) freedom of thought and
Opinion and | expression; thisright shall expression. Thisright includes
Expression: | include freedom to seek, freedom to seek, receive, and
Paragraph 2 | receive and impart impart information and ideas of
information and ideas of al kinds, regardless of frontiers,
all kinds, regardless of either oraly, inwriting, in print,
frontiers, either oraly, in in the form of art, or through any
writing or in print, in the other medium of one's choice.”
form of art, or through any
other media of hisor her
choice.”
Article 18, “Every migrant has the ACHR, Article15 | «1pe right of peaceful assembly,
Freedom of | right to freedom of without arms, is recognized. No
Peaceful peaceful assembly and restrictions may be placed on the
Assembly | association.” exercise of this right other than
and . those imposed in conformity with
Association:

Paragraph 1

the law and necessary in a
democratic society in the interest
of national security, public safety
or public order, or to protect
public health or morals or the
rights or freedom of others.”

Article 19,
Civil and
Palitical
Life:
Paragraph 2

“Thisright shall include
the freedom to participate
in public affairs of their
State of origin and to vote
and to be elected at
elections of that State, in
accordance with its
legislation.”

ACHR, Article 23

“1. Every citizen shall enjoy the
following rights and
opportunities:

a. to take part in the conduct of
public affairs, directly or through
freely chosen representatives,

b. to vote and to be elected in
genuine periodic elections, which
shall be by universal and equal
suffrage and by secret ballot that
guarantees the free expression of
the will of the voters; and

c. to have access, under general
conditions of equality, to the
public service of his country.”
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Article 20,
Labor:
Paragraph 1

“Every migrant has the
right to be free from
davery, servitude, or
forced or compulsory
labor.”

ACHR, Article 6

“1. No one shall be subject to
davery or to involuntary
servitude, which are prohibited in
all their forms, as are the slave
trade and traffic in women.

2. No one shall be required to
perform forced or compulsory
labor. This provision shall not be
interpreted to mean that, in those
countries in which the penalty
established for certain crimesis
deprivation of liberty at forced
labor, the carrying out of such a
sentence imposed by a competent
court is prohibited. Forced |abor
shall not adversely affect the
dignity or the physical or
intellectual capacity of the
prisoner.”

Article 20, “Every migrant has the Additional “Everyone has the right to work,
Labor: right to work, and States Protocol to the which includes the opportunity to
Paragraph 2 | shall take progressive American secure the means for living a
measures to safeguard this | Convention on dignified and decent existence by
right.” Human Rightsin performing afreely elected or
the Area of accepted lawful activity.”
Economic, Social
and Cultural
Rights, Article 6
Article 22, “ States shall make Charter of the “The Member States will exert the
Education: primary education free and | Organization of greatest efforts, in accordance
Paragraph 2 | compulsory for al American Sates, with their constitutional

children including
migrants and their
children. Accessto public
pre-school educational
institutions or schools
shall not be refused or
limited by reason of the
irregular situation with
respect to stay or
employment of either
parent or by reason of the
irregularity of the child's
stay in the State.”

Article 49

processes, to ensure the effective
exercise of the right to education,
on the following bases. a)
Elementary education,
compulsory for children of school
age, shall also be offered to all
others who can benefit from it.
When provided by the State it
shall be without charge.”
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Article 22,
Education:
Paragraph 4

“ States shall make higher
education equally
accessibleto al including
migrants and their
children, on the basis of

capacity.”

Charter of the
Organization of
American Sates,
Article 49

“The Member States will exert the
greatest efforts, in accordance
with their constitutional

processes, to ensure the effective
exercise of the right to education,
on the following bases: c) Higher
education shall be availableto all,
provided that, in order to maintain
its high level, the corresponding
regulatory or academic standards
are met.”
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Exhibit B
IMBR Principles

Every migrant has the right to dignity, including physical, mental, and moral integrity.

Every migrant has the right, without any discrimination, to the equal protection of the law of
any State in which the migrant is present.

Vulnerable migrants, including children, women, and disabled migrants, have the right to the
protection and assistance required by their condition and status and to treatment which takes into
account their special needs.

Every migrant has the inherent right to life.

Every migrant has the right to liberty and security of person.

Every migrant has the right to recognition everywhere as a per son before the law.
Every migrant has the right to an effective remedy.

Every migrant has the right to due process of law.

Every migrant victim of crime has the right to assistance and protection, including access to
compensation and restitution.

Every migrant has the right to protection against discriminatory or arbitrary expulsion or
deportation, including collective expulsion.

Every migrant has the right to seek and to enjoy in other countries asylum.

Every migrant has the right against refoulement.

Every migrant has the right to a nationality.

Every migrant family has the right to protection by society and the State.

Every migrant has the right to freedom of thought, conscience, and religion or belief.
Every migrant has the right to freedom of opinion and expression.

Every migrant has the right to freedom of peaceful assembly and association.

Every migrant has the right to participate in the civil and political life of his or her community
and in the conduct of public affairs.

Every migrant has the right to be free from slavery, servitude, or forced or compulsory labor.
Every migrant has the right to work and to just and favorable conditions of work.

Every migrant has the right to the highest attainable standard of physical and mental health.
Every migrant has the right to an adequate standard of living.

Every migrant has the right to education.

Every migrant has the right to enjoy the migrant’s own cultures and to use his or her own
languages, either individually or in community with others, and in public or private.
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Exhibit C
IMBR Text

INTERNATIONAL MIGRANTSBILL OFRIGHTS
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IMBR PRINCIPLES

Every migrant has the right to dignity, including physical, mental, and
moral integrity.

Every migrant has the right, without any discrimination, to the equal
protection of the law of any State in which the migrant is present.

Vulnerable migrants, including children, women, and disabled migrants,
have the right to the protection and assistance required by their condition and
status and to treatment which takes into account their special needs.

Every migrant has the inherent right to life.

Every migrant has the right to liberty and security of person.

Every migrant has the right to recognition everywhere as a person before
the law.

Every migrant has the right to an effective remedy.

Every migrant has the right to due process of law.

Every migrant victim of crime has the right to assistance and protection,
including access to compensation and restitution.

Every migrant has the right to protection against discriminatory or arbi-
trary expulsion or deportation, including collective expulsion.

Every migrant has the right to seek and to enjoy in other countries asylum.

Every migrant has the right against refoulement.

Every migrant has the right to a nationality.

Every migrant family has the right to protection by society and the State.

Every migrant has the right to freedom of thought, conscience, and
religion or belief,

Every migrant has the right to freedom of opinion and expression.

Every migrant has the right to freedom of peaceful assembly and
association.

Every migrant has the right to participate in the civil and peolitical life of
the migrant’s community and in the conduct of public affairs.

Every migrant has the right to be free from slavery, servitude, or forced or
compulsory labor.

Every migrant has the right to work and to just and favorable conditions of
work.

Every migrant has the right to the highest attainable standard of physical
and mental health.

Every migrant has the right to an adequate standard of living.

Every migrant has the right to education.

Every migrant has the right to enjoy the migrant’s own cultures and to use
the migrant’s own languages, either individually or in community with
others, and in public or private.
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PreEAMBLE

RECALLING the principles proclaimed in the Charter of the United
Nations which recognize the inherent dignity and worth, and the equal and
inalienable rights of all members of the human family as the foundation of
freedom, justice and peace in the world,

CONSIDERING the obligation of States under the Charter of the United
Nations and the International Conventions on Human Rights to respect,
protect and promote the human rights and fundamental freedoms of migrants;

RECOGNIZING that the ideal of free human beings enjoying freedom
from fear and want can only be achieved if conditions are created whereby
everyone, including migrants, may enjoy economic, social, cultural, civil,
and political rights;

EMPHASIZING the universality, indivisibility, interdependence and inter-
relatedness of all human rights and fundamental freedoms and the need for
migrants to be guaranteed their full enjoyment without discrimination of any
kind;

RECALLING the Universal Declaration of Human Rights, the Interna-
sional Covenant on Civil and Political Rights, the Intemnational Covenant
on Economic, Social and Cultural Rights, the International Convention on
the Elimination of All Forms of Racial Discrimination, the Convention on
the Elimination of AH Forms of Discrirnination Against Women, the Conven-
tion against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, the Convention on the Rights of the Child, the International
Convention on the Rights of All Migrant Workers and Members of
Their Families, the Convention on the Rights of Persons with Disabilities,
the International Convention for the Protection of All Persons from Enforced
Disappearance, the 1951 Convention Relating to the Status of Refugees,
and the Protocol thereto, Intemational Labour Organization Conventions
concerning Decent Work for Domestic Workers, concerning Migration for
Employment, and concerning Migrations in Abusive Conditions and the
Promotion of Equality of Opportunity and Treatment of Migrant Workers,
the Convention Against Transnational Organized Crime, and the Proto-
cols thereto, including the Palermo Protocol to Prevent Suppress and
Punish Trafficking in Persons, and other relevant international and regional
InStruments;

RECOGNIZING the legitimate interest of States in controlling their
borders and that the exercise of sovereignty entails responsibility, including
in the adoption of appropriate and cornprehensive migration policies;

REALIZING the importance and extent of the migration phenomenon,
which involves millions of individuals and affects all States in the interna-
tional community;

RECOGNIZING that migrants have special needs that may require special
accommodation in certain regards;
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AFFIRMING that a balance should be struck between the interest of States
in preserving the cultural heritage of their peoples and the interest of
migrants in preserving their cultural identity;

REALIZING that the migrant, having duties to other individuals and to the
community to which the migrant belongs, is under a responsibility to strive
for the promotion and observance of the rights contained herein;

CONSIDERING that migrants bring special contributions to their commu-
nities, that the ability to participate in and influence one’s community is a
significant part of human dignity;

RECOGNIZING the importance of governmental cooperation with civil
society for upholding the rights of migrants and for promoting their participa-
tion n the civil, poiitical, economic, social, and cultural spheres with equal
opportunities, in every country,

URGING govemmental, administrative, civil society, and other bodies,
and actors and individuals dealing with migrants to implement this Bill in the
recognition and development of principles, standards, and remedies affecting
migrants;,

RECOGNIZING that the rights in the present Bill shall be subject only 10
lawful restrictions permitted by other relevant international instruments;

AFFIRMING that nothing in this Bill shall be interpreted as restricting,
modifying, or impairing the provisions of any international human rights or
international humnanitarian law instrument or rights granted to persons under
domestic law;

AFFIRMING that nothing in this Bill shall be interpreted as implying for
any State, group, or person any right to engage in any activity or to perform
any act aimned at the destruction of any of the rights and freedoms recognized
herein or at their Iimitation to a greater extent than is provided for in the
present Bill; and

CONVINCED that a comprehensive and integral framework protecting
and promoting the rights and dignity of all migrants will make a significant
contribution to the intemational protection of their rights:

AricLe |
DersuTion OF MIGRANT

(1} The term “migrant” in this Bill refers to a person who is outside of a
State of which the migrant is a citizen or national, or, in the case of a stateless
migrant, the migrant’s State of birth or habitual residence.

(2) The present Bill shall apply during the entire migration process of
migrants.

ARFICLE 2
HuMan Digniry

Every migrant has the right to dignity, including physical, mental, and
moral integrity.
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ARTICLE 3
Eoguan PROTECTION

(1) AH persons, including migrants, are equal before the law. Every
migrant has the right, without any discrimination, to the equal protection of
the law on the same basis as nationals of any State in which the migrant is
present,

{2) The present Bill of Rights applies to all migrants without distinction of
any kind, such as sex, race, color, language, religion or conviction, political
or other opinion, national, ethnic or social origin, nationality, age, economic
position, property, marital status, disability, birth, gender, sexual orientation
or gender identity or other status.

(3) Inthis respect, the law shall prohibit any discrimination and guarantee
to migrants equal and effective protection against discrimination on any
ground such as sex, race, color, language, religion or conviction, political or
other opinion, national, ethnic or social origin, nationality, property, marital
status, disability, birth, gender, sexual orientation or gender identity or other
status.

{4y Distinctions in the treatment of migrants are permissible, including in
the regulation of admission and exclusion, only where the distinction is made
pursuant to a legitimate aim, the distinction has an objective justification, and
reasonable proportionality exists between the means employed and the aims
sought to be realized.

ARTHCLE 4
VULNERABLE MIGRANTS

(1) Every vulnerable migrant has the right to protection and assistance
required by the migrant’s condition and status and to treatment which takes
into account the migrant’s special needs,

(2) In all actions concerning child migrants, the best interests of the child
shall be a primary consideration. States shall undertake to ensure the child
migrant such protection and care as is necessary for the child’s well-being,
and assure to the child migrant who is capable of forming the child’s own
views the right to express those views freely in all matters affecting the child,
the views of the child being given due weight in accordance with the age and
maturity of the child.

(3) States shall take in all ficlds all appropriate measures 1o ensure the ful
development and advancement of women migrants for the purposes of
guaranteeing them the exercise and enjoyment of human rights and fundamen-
tal freedoms on the basis of equality with men, including the provision of
special protection during pregnancy.

{4) States shall undertake to ensure and promote the full realization of ali
human rights and fundamental freedoms for all migrants with disabilities
without discrimination of any kind on the basis of disability, including
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through taking appropriate measures to enable migrants with disabilities to
live independently and participate fully in all aspects of life,

ARTICLE 5
LiFe

Every migrant has the inherent right to life. This right shall be protected by
law. No migrant shall be arbitrarily deprived of life.

ARTICLE &
LiBERTY AND SECURITY OF PERSON

(1)} Every migrant has the right to liberty and security of person. No
migrant shall be arbitrarily arrested, detained, or otherwise deprived of
liberty,

(2) States shall ensure that deprivations of liberty occur only in accor-
dance with and as authorized by law and only when determined to be
necessary, reasonable in all the circumstances, and proportionate to a
legitimate objective. States should cease the detention of children on the
basis of their immigration status.

(3) Detention shall occur only as measure of last resort and shall last no
longer than required by the circumstances. Detention shall occur only pursu-
ant to an individualized determination of the need to detain, and the mi-
grant shall have the right to appeal the conditions, legality, and length of
detention.

(4) Every migrant deprived of liberty shall be treated with humanity and
with respect for the inherent dignity of the human person.

{5) BEvery migrant who has been the victim of unlawful arrest or detention
shall have an enforceable right to compensation.

ARTICLE 7
LEGAL PERSONHOOD

(1) Every migrant has the right to recognition everywhere as a person
before the law.

(2) To give effect to this right to migrants and migrant families, every
child shall be registered immediately in the country of the child’s birth. A
child shall be provided with a birth certificate that provides permanent,
official and visible evidence of a State’s legal recognition of the child’s
existence as a member of society.

(3) Every migrant has the right to all documents necessary for the
enjoyment and exercise of their legal rights, such as passports, personal
identification documents, birth certificates and marriage certificates. It shall
be unlawful for anyone, other than a duly authorized public official, to
confiscate, destroy, or attempt to destroy identity documents, documents
authorizing entry to or stay, residence or establishment in the national
territory, or work permits.
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ARTICLE 8§
ReMEDY

Every migrant has the right to an effective remedy for acts violating the
rights guaranteed to the migrant by the relevant domestic law as well as
international law, including those rights or freedoms herein recognized.

ARTICLE 9
DUE PROCESS

(1) Every migrant has the right to due process of law before the courts,
tribunals, and all other organs and authorities administering justice, as well as
those specifically charged with making status determinations regarding migrants.

(2) States shall provide legal aid and representation in criminal proceed-
ings. States should provide legal representation to migrants in all proceedings
related to their legal status as a migrant.

(3) Every migrant shall be entitled to interpretation in a language the
migrant can understand in criminal proceedings. Migrants should be entitled
to interpretation in a language the migrant can understand in ali proceedings.

(4) The migrant shall be informed of the availabifity of such interpreta-
tion, aid and representation upon receiving a civil complaint, administrative
SUITHTIONS, OT UpON arrest.

(5) Migrants should be free from disproportionate penalties on account of
entry, presence or status, or on account of any other offense which can only
be committed by migrants.

ARTICLE 1{}
VicTIMS OF CRiME

(1) Every migrant victim of crime has the right to assistance and protec-
tion, including access to compensation and restitution.

(2) States shall provide assistance to ensure the physical, psychological,
and social recovery of victims of crimes, especially where such individuals
are victims of trafficking in persons.

ArTicLe 1|
EXPULSION

(1) Every migrant has the right to protection against discriminatory or
arbitrary expulision or deportation, including collective expulsion. States
shall expel a migrant only when justified by the specific facts relevant to the
individual concerned and only pursvant to a decision reached in accordance
with and authorized by lfaw.

(2) Migrants have a right to an effective remedy when expulsion would
give rise to a violation of human rights.

(3) Except where compelling reasons of national security otherwise
require, a migrant shall be aliowed to submit the reasons against expulsion
and to have the migrant’s case reviewed by, and be represented for the
purpose before, the competent authority or a person or persons especially
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designated by the competent authority. Pending such review, the migrant
concemed shall have the right to seek a stay of the decision of expulsion.

(4) The decision to expel a migrant shall be communicated to the
migrant in a language the migrant understands. Upon request where not
otherwise mandatory, the decision shall be communicated to the migrant in
writing and, save in exceptional circumstances on account of national
security, the reasons for the decision likewise stated. The migrant shall be
informed of these rights before, or at the latest, at the time the decision is
rendered.

(5) Expulsion from a State shall not in utself prejudice any rights of a
migrant acquired in accordance with the law of that State, including the right
to receive wages and other entitlements due. A migrant shall have a
reasonable opportunity before or after departure to settle any claims for
wages and other entitlements due and any pending liabilities,

{6) In effectuating the expulsion of a migrant from its territory, a State
shall ensure the respect of the rights guaranteed to the migrant by relevant
domestic and international law, including those rights or freedoms herein
recognized.

ARTICLE 12
ASYLUM

(1) Every migrant has the right to seek and to enjoy in other countries
asvium.

(2) States shall ensure access, consistent with relevant intemational and
regional instruments, to fair and efficient status-determination procedures for
migrants seeking asylum within their effective control, whether or not they
are within the State’s territory.

(3) No state shall expel or return in any matter a migrant who has been
granted asylum or other international protection.

AwrricLe 13
NonN-REFOULEMENT

(1) Every migrant has the right against refoufement.

{2) No migrant shall be expelled or returned in any manner to another
State where there are substantial grounds for believing that the migrant
would be subjected to torture or cruel, inhuman or degrading treatment or
punishment.

(3) No migrant shall be expelled or returned in any manner to the frontiers
of territories where the migrant’s life or freedom would be threatened on
account of race, religion, nationality, membership of a particular social
group, or political opinion.
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(4) No migrant shall be expelled or retumed in any manner to an-
other State where there are substantial grounds for believing that the migrant
would be subjected to a serious deprivation of fundamental human rights.

(5) No mugrant should be expelled or returned in any manner to another
State where there are suhstantial grounds for believing that the migrant
would be subjected to other serious deprivations of human rights.

(6) States shall respect the non-refoulement rights of all migrants within
their effective control, whether or not they are within the State’s territory.

ArTICLE 14
NATIONALITY

(1) Every migrant bas the right to a nationality.

(2) Every person has the right to the nationality of the state in whose
territory the person was born if the person does not have the right to any other
nationality.

(3) States shall provide for, and should encourage, the naturalization of
migrants, subject to limitations and conditions that are non-arbitrary and
accord with due process of law.

(4) States shall recognize the right of expatriation and renunciation of
citizenship, subject only to conditions and limits based on compeiling
considerations of public order or national security,

(5) Neither marriage nor the dissolution of marriage shali automatically
affect the nationality of esther spouse or their children. States shall not
remove the nationality of a citizen who marries a non-citizen unless the
citizen takes affirmative steps to renounce citizenship. States shall grant
women equal rights with men with respect to the nationality of their children.

{6) No migrant shall be arbitrarily deprived of nationality nor denied the
right to change nationality. States should not consider a migrant’s acquisition
of foreign nationality to be an automatic or implied basis of renunciation of
the nationality of the State of origin.

(7) States should allow children having multiple nationalities acquired
automatically at birth to retain those nationalities,

Arrices 15
Famiry

(1} Every migrant family is entitled to protection by society and the State.

(2) States shall take all appropriate measures to facilitate the reunification
of migrant family members with nationals or citizens.

(3) Children with no effective nationality have the right to retum to either
parent’s State of origin and to stay indefinitely with their parent or parents
regardless of the children’s citizenship.

{(4) States should grant derivative immigration status and timely admis-
sion to dependent family members of migrants wbo are lawfully settled
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within the State. States should consider extending derivative immigration
status to non-dependent farmily members of lawfuily settled migrants.

ARTMCLE 16
FresnoM oF THOUGHT, CONSCIENCE AND RELIGION OR BELIER

(1) Every migrant has the right to freedom of thought, conscience, and
religion or belief.

(2) This right shall include freedom to have or to adopt a religion or belief
of one’s choice, and freedomn, either individually or in community with others
and in public or private, to manifest one’s religion or belief in worship,
observance, practice and teaching. Migrants shall not be subject to coercion
that would impair their freedom to have or o adopt a religion or belief of
their choice.

(3) States shall undertake to have respect for the liberty of parents and,
when applicable, legal guardians to ensure the religious and moral education
of their children in conformity with their own convictions.

ARTICLE 17
Exreepom oF OpNioN AND EXPRESSION

(1) Every migrant has the right to hold opinions without interference.

(2) Every migrant has the right to freedom of expression; this right shall
include freedom to seek, receive and impart information and ideas of all
kinds, regardless of frontiers, either orally, in writing or in print, in the form
of art, or through any other media of the migrant’s choice.

ARTiCLE 18
FreEEDOM OF PEACEFUL ASSEMBLY AND ASSOCIATION

(1) Every migrant has the right to freedom of peaceful assembly and
association.

(2) These rights shall include freedom to form associations and trade
unions in the State of residence for the promotion and protection of the
migrant’s economic, social, cultural, and other interests.

ARTICLE 19
CrviL AND Pormical LiFe
(1) Every migrant has the right to participate in the civil and political life
of the migrant’s community and in the conduct of public affairs.
(2) This right shall include the freedom to participate in public affairs of
their State of origin and to vote and to be elected at elections of that State, in
accordance with its legislation.

ARTICLE 20
Lasor
(1) Every migrant has the right to be free from slavery, servitude, or
forced or compulsory labor.
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(2) Every migrant has the right to work, and States shall take progressive
measures to safeguard this right.

(3) Every migrant has the right to just and favorable conditions of work,
including fair and equal remuneration, minimum working age, maximum
hours, safety and health standards, protection against unfair dismissal, and
collective bargaining.

{4) States shall ensure the effective abolition of child labor.

(5) States shall ensure the elimination of discrimination in respect of
employment and occupation.

(6) Migrants shall be entitled to treatment at least as favorable as that
accorded to citizens with respect to labor conditions and employment.

(7) States should require that migrant workers who are recruited in one
country for work in another receive a written job offer, or contract of
employment that is enforceable in the country in which the work is to be
performed, addressing the terms and conditions of employment prior to
crossing national borders for the purpose of taking up the work to which the
offer or contract applies.

ARTICLE 2]
HEaLTH

Every migrant has the right to the enjoyment of the highest attainable
standard of physical and mental health, including equal access to preventive,
curative, and palliative health services, and the right to an adequate standard
of living and to the underlying determinants of health.

AR 22
EpucaTion

(1) Migrants and their children have the right to education.

(2) States shall make primary education free and compulsory for all
children including migrants and their children. Access to public pre-school
educational institutions or schools shall not be refused or limited by reason of
the irregular situation with respect to stay or employment of either parent or
by reason of the irregularity of the child’s stay in the State,

(3) States shall encourage the development of secondary education and
shall make it accessible to all, including migrants and their children, on the
basis of equal treatment with nationals,

{(4) States shall make higher education equally accessible to all, including
migrants and their children, on the basis of capacity.

ARTICLE 23
CUiTURE

(1) Every migrant has the right to enjoy the migrant’s own cultures and 10
use the migrant’s own languages, either individually or in community with
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others, in public or private.

(2) The right to cultural enjoyment includes the freedom of migrant
parents o ensure the religious, cultural, linguistic, and moral education of
their children, in conformity with their convictions, by choosing for their
children schools other than those established by the public authorities,

(3} States shall not impede, but should encourage and support, migrants’
efforts to preserve their cultures by means of educational and cultural
activities, including the preservation of minority languages and knowledge
related to a migrant’s culture, Nothing in this Article shall mean that States
may not adopt measures to promote acquisition and knowledge of the
majority, national, or official language or languages of the State.

(4) States should take appropriate steps to promote public awareness and
acceptance of the cultures of migrants by means of educational and cultural
activities, including minority languages and knowledge related to the mi-
grant’s own culture.
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IMBR PrINCIPLES

Every migrant has the right to dignity, including physical, mental, and
moral integrity.

Every migrant has the right, without any discrimination, to the egual
protection of the law of any State in which the migrant is present.

Vulnerahle migrants, including children, women, and migrants with
disabilities, have the right to the protection and assistance required by their
condition and status and to treatment which takes into account their special
needs.

Every migrant has the inherent right to life.

Every migrant has the right to liberty and security of person.

Every migrant has the right to recognition everywhere as a person before
the law.

Every migrant has the right to an effective remedy.

Every migrant has the right to due process of law.

Every migrant victim of crime has the right to assistance and protection,
including access to compensation and restitution.

Every migrant has the right to protection against discriminatory or arbi-
trary expulsion or deportation, including collective expulsion.

Every migrant has the right to seek and to enjoy in other countries asylum.

Every migrant has the right against refoulement.

Every migrant has the right to a nationality.

Every migrant family has the right to protection by society and the State.

Every migrant has the right to freedom of thought, conscience, and
religion or belief.

Every migrant has the right to freedom of opinion and expression.

Every migrant has the right to freedom of peaceful assembly and
association.

Every migrant has the right to participate in the civil and political life of
the migrant’s community and in the conduct of public affairs.

Every migrant has the right to be free from slavery, servitude, or forced or
compulsory labor.

Every migrant has the right to woerk and to just and favorable conditions of
work.

Every migrant has the right to the highest attainable standard of physical
and mental health.

Every migrant has the right to an adequate standard of living.

Every migrant has the right to education.

Every migrant has the right to enjoy the migrant’s own cultures and to use
the migrant’s own languages, either individually or in community with
others, and in public or private.
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PREAMBLE

RECALLING the principles proclaimed in the Charter of the United
Nations which recognize the inherent dignity and worth, and the egual and
inalienable rights of all members of the human family as the foundation of
freedom, justice and peace in the world,

CONSIDERING the obligation of States under the Charter of the United
Nations and the International Conventions on Human Rights to respect,
protect and promote the human rights and fundamental freedoms of migrants;

RECOGNIZING that the ideal of free human beings enjoying freedom
from fear and want can only be achieved if conditions are created whereby
everyone, including migrants, may enjoy economic, social, cultural, civil,
and political rights;

EMPHASIZING the universality, indivisibility, interdependence and inter-
relatedness of all human rights and fundamental freedoms and the need for
migrants to be guaranteed their full enjoyment without discrimination of any
kingd;

RECALLING the Universal Declaration of Human Rights, the Interna-
tional Covenant on Civil and Political Rights, the International Covenant on
Economic, Social and Cultural Rights, the Imternational Convention on the
Elimination of All Forms of Racial Discrimination, the Convention on the
Elimination of All Forms of Discrimination Against Women, the Conven-
tion against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, the Convention on the Rights of the Child, the International
Convention on the Rights of All Migrant Workers and Members of Their
Families, the Convention on the Rights of Persons with Disabilities, the
International Convention for the Protection of All Persons from Enforced
Disappearance, the 1931 Convention Relating to the Status of Refugees, and
the Protoco] thereto, International Labour Organization Conventions concern-
ing Decent Work for Domestic Workers, concerning Migration for Employ-
ment, and concerning Migrations in Abusive Conditions and the Promotion
of Equality of Opportunity and Treatment of Migrant Workers, the Conven-
tion Against Transnational Organized Crime, and the Protocols thereto,
including the Palermo Protocol to Prevent Suppress and Punish Trafficking
in Persons, and other relevant international and regional instruments;

RECOGNIZING the legitimate interest of States in controlling their
borders and that the exercise of sovereignty entails responsibility, including
in the adoption of appropriate and comprehensive migration policies;

REALIZING the importance and extent of the migration phenomenon,
which involves millions of individuals and affects all States in the interna-
tional community;

RECOGNIZING that migrants have special needs that may require special
accommodation in certain regards;
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AFFIRMING that a balance should be struck between the interestof States
in preserving the cultural heritage of their peoples and the interest of
migrants in preserving their cultural identity,

REALIZING that the migrant, having duties 1o other individuals and 1o the
community to which the migrant belongs, is under a responsibility to strive
for the promotion and observance of the rights contained herein;

CONSIDERING that migrants bring special contributions to their commu-
nities, that the ability to participate in and influence one’s community is a
significant part of human dignity;

RECOGNIZING the importance of governmental cooperation with civil
society for upholding the rights of migrants and for promoting their participa-
tion in the civil, political, economic, social, and cultural spheres with equal
opportunities, in every country;

URGING govemmental, administrative, civil society, and other bodies,
and actors and individuals dealing with migrants to implement this Bill in the
recognition and development of principles, standards, and remedies affecting
migrams;

RECOGNIZING that the rights in the present Bill shall be subject only 10
lawful restrictions permitted by other relevant international instruments;

AFFIRMING that nothing in this Bill shall be interpreted as restricting,
modifying, or impairing the provisions of any intemational human rights or
international humanitarian law instrument or rights granted to persons under
domestic law,

AFFIRMING that nothing in this Bill shall be interpreted as implying for
any State, group, or person any right to engage in any activity or to perform
any act aimed at the destruction of any of the rights and freedoms recognized
herein or at their limitation to a greater extent than is provided for in the
present Bill; and

CONVINCED that a comprehensive and integral framework protecting
and promoting the rights and dignity of all migrants will make a significant
contribution to the intemational protection of their rights:

Caommentary

(1) Paragraph 1--RECALLING: The first paragraph encompasses intro-
ductory preambular language from a number of complementary intemational
and regional human rights agreements to establish that the principles of the
U.N. Charter are at the center of the IMBR endeavor. These include the
Universal Declaration of Human Rights (UDHR);’ the Intemational Cov-

i, Universal Declaration of Hsman Rights, G.A. Res. 217 (U1 A, pmbl. 91, UN. Doc.
ARES/ZYT() (Dec. 10, 1948} fhereinafier UDHR] {"Whereas recognition of the inherest digaity
and of the equal and iaalienable rights of ail members of the human family is the fouadation of
freedom, justice and peace in the world ., ")
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enant on Civil and Political Rights (JCCPR);’ the International Covenant on
Economic, Social and Cultural Rights (ICESCR);” the International Conven-
tion on the Elimination of AH Forms of Racial Discrimination (ICERD);? the
Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment (CAT);’ the Convention on the Rights of the Child
(CRC);® the Convention on the Rights of Persons with Disabilities (CRPD);”
and the European Convention on Human Rights (ECHR) ®

(2) Paragraph 2--CONSIDERING: The second paragraph recalls lan-
guage of complementary agreements to stress the obligation of States to
promote universal respect for, and observance of, human rights and free-
doms,” and incorporates the contemporary “respect/protect/promote” lan-
guage, adding a reference to the Conventions.'® Further, it makes explicit

2. Inteenational Covenant on Civil and Political Rights pmbi. § 2, Mae. 23, 1576, 8. Treaty Doc,
No. 95-20, 999 U.NTS. 171 [bereinafter ICCPR) ("Considering that, in accordance with the
principies proclsimed in the Charter of the United Nations, recogngion of the inherent dignity and of
the equal asd inalienable righis of all members of the human famity is the foundation of freedom,
justice and peace in the worid . . 7).

3. Internaticnal Covenant on Bconomic, Soctai and Cuitural Rights pmbl. 42, Dec. 16, 1966,
1966 U.S.T. 521, 993 UN.T.S. 3 fheremafter }CESCR] (“Constdering that, in accordance with the
principles proclaimed tn the Charter of the Unitwed Nations, eecognition of the tnkerent dignity and of
the zgual and inakienable rights of all members of the human family is the foundation of freedom,
justice and peace in the worid .. ).

4, iInternational Convention on the Eiimination of Aft Forms of Racial Diserintination pmbi. 4 2,
Dec. 21, 1965, 660 UNT.S. 195 [hereinafter ICERD] (“Considering thut the Charter of the United
Nations is based on the principies of the dignity and eguality inherent in aff human beings , . .}

3. Convestion Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
pmbl. € 2, Dec. 10, 1984, 1465 UN.T.5. 85 fheminafter CAT] ("Constdering that, tn accordance with
the principies proclatmed in the Charter of the United Nations, secognition of the equal and
inatienable rights of all members of the human fanzily is the foundation of freedom, justice and peace
in the wortd . ..}

6. Convention on the Rights of the Child probd, 4 1. Nov. 20, 1989, 1577 UN.T.5. 3 (hereinafier
CRC) ("Considering that, in accordance with the principles procizimed in the Churter of the United
Nations, recognition of the inhereat dignity and of the equat and inatienuble rights of all members of
the human family is the foundation of freedom, justice and peace in the world . ..").

1. fmermationai Convention on the Protection and Promotion of the Rights and Dignity of
Persons with Disabitities, G A, Res. 617106, Anmex |, pmbl. {13, U.N. Boc. A/61/49 (Dec. 13, 2006}
theremufter CRPD] (“Recafling the principles proclaimed in the Charter of the United Nations which
recognize the inherent dignity and worth and the equal and inalienable rights of all members of the
humsan family as the foundution of freedom, justice and peace in the workd . . 7).

& Convention for the Protection of Human Rights and Fuadamental Freedoms pnibl, § 4, Nov. 4,
1950, Burop. 7.8, No. 5; 213 UN.T.S. 221 fhercinafter ECHR] ("Reaffrming their profound bedief in
those Fundamental Freedoms whick are the foundation of justice and peace inthe world . . ")

9, UDHR, sapra note 1, at pmbi, 96 ("Whercus Member States have pledged themselves 1o
achigve, in co-operation with the United Nations, the promotion of universal respect for and
chservance of human rights and furdamental freedoms . . ), $COPR, supra note 2, at pmbi. §5
{"Considering the obligation of States under the Charter of the United Nations to promote universa
respect for, and observance of, human rights and freedoms . | ") FCESCR, suepra note 3, st pmbl. § 5
{"Considering the obltgation of States under the Chaner of the United Nations 1o promote universad
respect for, and observance of, human rights and freedoms . . ") African Charter on Human and
Peopies” Rights prbl. § 11, Jane 27, $981, 1520 U.NCT.S. 217 thereinafter Banjul Charter} " Firmly
canvinged of their dity to promote and protect human and peoples’ rights snd freedoms .. ).

1. International Convention for the Protection of All Persons from Enforved Disappearance,
G.A. Res. 61177, pmbl. 4 4, UN. Poc. A/RES/G1/1TT £2006), reprinted in 14 Bve’e. Hum. Bs. Ren
582 {2007 [herenafter CPEDY; CRPD, supra note 7, at pmbl. (b).
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what is only implicit in existing international law: that migrants are entitled
to enjoy the same rights and freedoms enjoyed by other persons. "’

(3) Paragraph 3--RECOGNIZING: The third paragraph recognizes that
the conditions necessary to achieve enjoyment of rights enunciated in
complementary agreements'” are also necessary for migrants to achieve the
enjoyment of those rights.””

(4) Paragraph 4-—-EMPHASIZING: The fourth paragraph embodies the
principle of equality and non-discrimination, It borrows paragraph (¢) of the
preamble of the Convention on the Rights of Persons with Disabilities,™
affirming the nature of human rights as universal, indivisible, interdependent
and interrelated and tying rights to the duty of non-discrimination, applying
the language specifically to migrants.'’

(5} Paragraph 5—RECALLING: The fifth paragraph recognizes, through
an upward reference, that the IMBR is fundamentally rooted in, builds upon,
and incorporates the core intemational human rights, refugee, and labor
agreements, '

(6) Paragraph 6—RECOGNIZING: The sixth paragraph recognizes that
States have a responsibility to manage migration in a manner that is
consistent with international human rights law. It also acknowledges that the
IMBR can assist governments in providing for the security and well-being of
persons within their territory.

it.  Other Agreements simifarly affirm the application of rights to specific groups of persons. See,
e.g.. CRPD, supra note 7, ombl. {¢} {"Reaffirming the universality, indivisibifity, interdependence and
interrefatedness of aif human eights and Fundamental freedoms and the need for persons with
disabitities 1o be guaranieed their full enjoyment without discrimination . . ") see afso, Walter Kalin,
CGuiding Principies on internal Displacement: Annotations 6, (American Society of internationzl Law,
Studies in Transnational Legat Policy, No, 38) (2000), at vii, 11, availuble at kutp:ffwww.asii.orgfpdfs/
stip.pdf.

12, HCCPR, supra note 2, pmbi ¢4, ICESCR, supra note 3, at pmibi. Ff4-5, American
Convention on Hyman Rights pmbi. § 4, Nov. 21, 1969, O.AS5. TS5, No. 36; 1144 LLN'ES. 143
thereinafier ACHR]L

t3. Seesuprunote ti.

14, See supranote ii.

15, See supranote i,

16. UDHR, supra note ; HCCPR, supre note 2; 1CESCR, supre note 3, 1CERD, supra note 4;
Convention on the Efimination of All Forms of Discrimination against Women, Dec, 18, 1979, 1249
LLNT.S. i3 thereinafter CEDAW], CAT, supra note 5; CRC, supra note 6; interaationat Convention
on the Protection of the Rights of All Migrant Workers and Members of their Families ants, 2, 3, 6,
Dec. 18, 1990, 2220 U.N.T.8. 93 {hereinafter }CRMWY]; CRPD, supra note 7, CPED, supra note 16;
Conavention Refating to the Status of Refugees art, 1A, July 28, 1951, 180 UNJT.S. 150 {herein-
after 1951 Refugee Convention]; Protoco! Relating o the Status of Refugees, Jan. 31, 1967, 606
U.N.T.S. 267, Convention Concerning Pecent Work for Bomestic Workess, June 16, 2011, 1.1.O.
No. 189, available ar hitpfiwww.ilo.org/dyniormlex/en/TTp=NORMLEXPUB: 12 105:0:NO: 121 060:
P2160 INSTRUMENT 11:2551460:NO {hereinafter 1.O Convention $89]; Convention Concern-
ing Migration for Employment, July §, 1949, 110 No. 97, 1616 UN.T.S, 120 fhercinafter LG
Convention 97]; Convention Concerning Migrations in Abusive Cenditions and the Promation of
Equality of Opportunity and Treatment of Migrant Workers, Dec. 9, 1978, £L.0. No. 143, 1120
{.N.T.S 323 [hereinafter tLCO Convention $43}; Protocet to Prevent, Suppress and Punish Frafficking
in Persons, Especialty Women and Children, Supplementing the United Nations Convention Against
Transnatienai Organized Crime, GA Res. 55/25, LN, GAOR, 55th Sess., UN. Doc. Af45/49 {Vol. 1)
{Nov, 5, 200 |hereinafter Patermo Protocoil.
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(1) Paragraph 7—REALIZING: The seventh paragraph is an adaptation of
the seventh preambular paragraph of the ICRMW.'” It acknowledges the
importance and extent of global migration and stresses that it affects all
States,

(8) Paragraph 8--RECOGNIZING: The eighth paragraph mirrors the
fourth preambular paragraph of the CRC.™ It justifies a document dedicated
to the rights of migrants by acknowledging that migrants typically move in
an unfamiliar, and less secure world.

(9) Paragraph 9—AFFIRMING: The ninth paragraph, rooted in the sixth
preambular paragraph of the World Cultural Heritage Convention (UNESCQ),
conveys that migrants bring value to their receiving States through their
cultural identity and diversity.'®

(10) Paragraph 10—REALIZING: The tenth paragraph is an adaptation of
the sixth preambular paragraph of the ICCPR.* It recognizes that, while the
rights contained herein are rights to which all persons, without exception, are
entitled, the rights of migrants may remain illusory if their implementation 1s
not claimed.

(1) Paragraph 11—CONSIDERING: This paragraph refers to the civic
rights of migrants. This is a general provision, which acknowledges that
comprehensive protection of migrants” human rights depends in part on the
connection between the individual and the State. The paragraph also high-
lights that participation in one’s community is an element of the realization of
human dignity.

(12) Paragraph 12—RECOGNIZING: The tweifth paragraph is an adapta-
tion of the language in CRPD preambular paragraphs (1) and (y).2' It
acknowledges the critical role of the civil society sector in upholding the
rights of migrants and urges governments to collaborate with civil society in
the development of policies and principles affecting migrants.

(13} Paragraph 13--URGING: This Bill is both a compilation of existing
human rights norms and a statement of the continually evolving standards
and state practice regarding human rights. In this respect, the thirteenth
preambular paragraph encourages all institutions and individuals dealing
with migrants or charged with the implementation and protection of human
rights to apply the rights, standards and remedies enumerated in this
document as appropriate. If more favorable remedies exist on the national
level or in other human rights documents, those more favorable remedies
should be applied.

17. HCRMW, supra note 16, at prabl. § 7.

18. CRC, supra note 6, at prabl. § 4.

19. Coenvention Concerning the Protection of the World Culural and Natural Heritage, pmbi. 1 6,
Nev. 16, 1972, 27 UL.A.T 37,1837 UN.TS. 158

20, 1CCPR, supre note 2, at pmbl, § 6; ICESCR, supra note 3, at pmbl. § 6.

21, CRPD, supranote 7, at probl. §1 (1. (v}
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(14) Paragraph 14--RECOGNIZING: The fourteenth paragraph empha-
sizes that only lawful derogations of the rights in this Bill are permitted.
Some rights are subject to narrow limitations in situations that amount to
public emergencies that threaten the life of the nation, such as certain
situations of armed conflict.** Other rights in the Bill are non-derogable, such
as the right to life and the right to be free fromslavery.

(15) Paragraph 15--AFFIRMING: The fifteenth paragraph is a savings
clause adapted from Principle 2 of the Guiding Principles on Internal
Displacement.”® The purpose of this paragraph is to preserve the existing
legal obligations of States and to ensure that the IMBR sets a minimum
standard. More favorable provisions in intemational, regional, or domestic
law shall not be impaired by the application of the rights in this Bill.

(16) Paragraph 16--AFFIRMING: The sixteenth paragraph explicitly
applies the prohibition of the abuse of rights principle to the human rights
enumerated in the IMBR. This clause forbids the State and any entity or
person from using provisions of this Bill to deprive another person of access
to and enjoyment of the human rights herein. The prohibition of abuse of
rights is a well-established principle of international law and included in
many foundational human rights instruments, inchuding the ICCPR and
ICESCR.** It was initially formulated as Article 30 of the UDHR, in part in
response 10 groups with “nascent nazi, fascist or other totalitarian weaolo-
gies” using enumerated freedoms like speech to oppress and destroy the
rights of other groups.”® The principle is commonly invoked to prevent
groups from using the freedoms of speech, assembly, and association to
negate or destroy others” human rights.*

(17) Paragraph 17—CONVINCED: The seventeenth paragraph, mirror-
ing the fifteenth paragraph of the ICRMW,*" acknowledges that a unified
document enunciating the rights of all migrants is a novel contribution to the
field of international human rights law that will further efforts to respect,
protect, and promote the rights of migrants.

22, Heman Rights Comm., General Commemt No. 29 on States of Emergency, UN. Doc.
CCPRICI2ZU/Rev. 1/ Add. 1] (Aug. 31,2001}, at hup:ffwww.unhchr.chfibs/doc. psf0/7 febadbe 3974b4T
Te 125622005 1T 3G EFILEGO1 44470.pdf,

23, See Commission on Human Rights, Guiding Principles on laternal Displacement, U.N, Doc.
FICN AM1996/52/Add.2 (Dec. 5, 1995), a1 birp:/daceess-dds-sy.un.org/doc/UNDOCIGEN/GY S/ 1 46/
B9/PDF/G9514639.pdF?0penEiement [hereinafier Guiding Principles on Internal Displacement}.

24, I1CCPR, supra note 2, at art. 5; ICESCR, supra note 3. at art. 5. UDHR, supra note |,
at art. 30. See alse ECHR, supra note 8, at art. 17 Charter of Fundamental Rights of the European
Union art. 54, Dee. 7, 2000, 2000 Q.1 {C. 364) i, ICRMW, supra note 16, at ast, 81(2},

25, See U.N Secretary-CGenesal, Annotation on the Texs of the Draft Interational Covenants on
Human Rights, § 55, U.N. Doc. A/2929 {July i, 1955), at hitp:/fwww2.ohche org/englishfissuesfopinion/
anticles 1926 _icopr/docs/A-2929.pdf.

26, Asnotation on the Text of the Draft Iaternational Covenants on Human Rights, supra note 25.

27, ICRMW, supra note 16, at pmbl. § 15,
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ARTICLE ]
PERINITION OF MIGRANT

{1) The term “migrant” in this Bill refers to a person who is outside of a
State of which the migrant is a citizen or national, or, in the case of a stateless
migrant, the migrant’s State of birth or habitual residence.

(2) The present Bill shall apply during the entire migration process of
migrants.

Commentary

{1} This Article provides a purposefully broad and inclusive definition of
“migrant.” Paragraph 1 establishes that “migrant” refers to individuals who
are outside of the territory of the State of which they are a citizen or national,
or in the case of stateless migrants, the State of birth or habitual residence.
This definition captures stateless persons who have left a country to which
they are indigenous or in which they are habitual residents. Thus, individuals
are migrants regardless of whether their presence is temporary, lawful, for
protection, or for economic or other reasons.

(2) This definition does not include individuals who are present in the
territory of a State where they hold secondary citizenship or nationality.
Further, it does not apply to individuals who migrate——forcibly or volun-
tarily—within the borders of a State in which they are citizens, nationals or
habitual residents.”® This broad definition applies to all Articles within the
IMBR, except when particular enumerated rights are qualified to apply to one
or more specific categories of migrants.

(3) Under current intemational law, there is no definitive, legal delinition
of who is considered a migrant for the purposes of human rights protection.
Current intemational legal instruments related to the rights of migrants
remain largely unconnected, while specific protections are limited to catego-
ries of migrants, such as refugees and asylum seekers or migrant workers.”
The current categorizations do not articulate the protections that should apply
to persons who are outside of their countries of origin or habitual residence
or for stateless migrants, their country of birth or habitual residence. The term
“migramt” advances the notion that all categories of migrants are entitled (o a
unified set of basic protections regardless of their individual circumstances.
The IMBR bridges this gap in international human rights law,

{4) This Article also describes the scope of the IMBR by clarifying that
the IMBR applies to the entire process of migration. Thus, the IMBR applies
during all stages of the migration process, including preparation for migra-
tion, departure, transit, admission, stay in a host State, repatriation, and return
to the State of nationality.

28, See Guiding Principies os Interaal Dispiaceinent, supra note 23,
29, ICRMW, supru pote 16, at arts. 2, 3, 6; 1951 Refugee Convention, supra note 16, ut art 1A,
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(3) Paragraph 1. The broad definition of migrant in Article 1 seeks to
encompass definitions from a number of complementary international and
regional instruments. These include the International Convention on the
Protection of the Rights of Al Migrant Workers and Members of Their
Families (ICRMW),* the 1954 Convention Relating to the Status of State-
less Persons (1954 Statelessness Convention);*' the 1951 Convention Relat-
ing to the Status of Refugees (1951 Refugee Convention),* the Charter of
Fundamental Rights of the European Union (EU Charter);™” the Organization
of American States (OAS) Cartagena Declaration on Refugees (OAS Decla-
ration);** the Organization of African Unity (OAU) 1969 Convention Govern-
ing the Specific Aspects of Refugee Problems in Africa (1969 OAU Conven-
tion);*” and additional international instruments relating to non-citizens.>®

(6} Persons with Special Protection under International Law. In line with
the wide definition of “migrants,” persons who are entitled to special
protection under international law will receive the “most favorable standard.”
Nevertheless, if for any reason, de jure or de facto, the special protection
ceases, these persons shall ipso facto be entitled to the benefits of the IMBR if
they remain present within the territory of a State of which they are not
citizens or nationals.

(1Y Persons with Special Status under International Law-Forced Mi-
grants: The term “migrant” in Paragraph | includes forced migrants for
whom intemational or municipal law accords special status, including
refugees, asylum seekers and the temporarily displaced, as described both in
international and regional treaties, agreements and conventions.” Therefore,
“migrants” include refugees and asylum seekers®® who qualify for refugee
status under the criteria set forth in the 1951 Refugee Convention,” regional

30, ICRMW, supra note 16, 0t wrts, 2,3, 6.

31, Convestion Reluting to the Status of Stateless Persons urt. §, Sept. 28, 1954, 360 UN.T.S.
i17.

32, 1951 Refugee Convention, supra note 6.

33.  Chaner of Fundamentat Rights of the Europear Union, supra notc 24, at art. 8.

34, Caragena Declaration on Refugees {Cartagena de Indias, 22 November 1984) OAS/Ser LIV/
1466, dec. 10, rev. | rev. |, § 5 [hercinuftor Cartugena Beclaration).

35, Convention Governing the Specific Aspects of Refugee Probiems in Africu art. |, Sept. 10,
1969, 100t UNT.S. 45,

36.  See U.N. High Comm'r for Refugees, The Rights of Nor-Citizens, U.N. Doc. HR/Pub/O6/ 1|,
U.N. Sales No. E.G7.XIV.2 (2006); Peclaration on the Fluman Rights of Irdividuais Who Ase Not
Nutiosuls of the Country in Which They Live, G.A. Res. 407144, zanex, Supp. {(No. 53) &t 252,
ULN. Doc. AM40/53 (Dee, 13, 1985),

31 See supra rows 25.31.

38, Seeinfra Commentary to Ast. i},

39, Pursuant to Articke 1D of the 1951 Refugee Convention, supre note 16, refugees include
persens whe are “at present receiving from organs or agencies of the Uatied Natiors other thae
thg United Nations High Commissioner for Refugees protection or assistance.” as well as refugees
“ipso facto . . . entitled to the berefits™ of the 1251 Refugee Convention because the “protection ot
assistance™ they recgive "from organs or agercies of the Urited Nations other than the United Nations
High Commissioner for Refugees has ceased for any reasor,” without their position “being definitely
settied i accordance with the relevant resolutions adopted by the Gereral Assembly of the Uaited
Nations.” See. e.g.. U.N. High Comm'r for Refugees, Revised UNHCR Note on the Applicabitity of
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instruments and agreements, and municipal legislation, as well as under any
extended mandate* of the United Nations High Commissioner for Refugees
(UNHCR). Additionally, “migrant” includes refugees or asylum seekers
granted refuge under temporary international, regional or municipal protec-
fion schemes, or whose claims remain under review.

(8) The designation of “migrant” ajso applies to forced migrants who do
not qualify for special status under intemational law, but nevertheless are
forcibly*! displaced or are compelled to find refuge in the territory of another
country.*® The term “migrant” equally refers to stateless persons who are
outside of a State of birth or habitual residence.*> Due attention should be
given to the special relevance of the IMBR to the protection of migrants who
do not enjoy the privilege of having the support of their country of origin,
regardless of whether it ceased to exist or refuses to offer support.

(9 Lawfully Settled Migrants: The term migrant also encompasses per-
sons who qualify for a durable legal status that entitles them to long-term
residence, in conformity with host State immigration laws, as weli as
individuals who are de facto permitted to settle in spite of a specific residency
status to the contrary.*® Paragraph | also applies to spouses who migrate for
marriage. Migration for marriage primarily, but not exclusively, affects
women. This phenomenon is noted in particular, because such migration

the 1951 Convention relating to the Status of Refugees to Palestinian Refugees {2009}, a: hup:#/
www.refwortd. org/pdfid/dadd77d42.pdf (clarifying 3 long-standing inconsistency on the part of
LUNHCR with régard 1o the second classe of Aricle 1D},

40. UNHCR's carrent extended mandatc applies to individuals “outside their counsy of origin or
hahitual residence snd vnabie or unwilling to return there owing to scrioas and indiscriminase threats
te life, physical integrity or freedom resulting from generalized violence or cvents scriously
disturbing public order.” including for example “foreign domination, intervention, occupation or
cofenialism.” U.N. High Comim’r for Refugees, Self-Study Modale 2: Refugee Status Detesmination.
Identifying Who is a Refugee {Sept. |, 2005}, at hitp/iwww refworld .org/decid/431415¢4 himt.

41, The term “forced™ “is not 1o be Thnited 1o physicsl force but includes the shreat of farce or
coercion, such as that caused by fear of vicience, duress, detention, psychological oppression or
abuse of powcer 820inst such PErson or PEFSONS or another person, of by tuking advantage of 2 coercive
environment.” Prosecutor v. Krajisnik, Casc No. IT-08-39-7F, Judgmen:, § 729 (Int*} Crim. Frib. for
the Former Yugosiavia Sept. 27, 2006).

42, Such migrants include forcibly dispiaced individuals who huve sought refuge because of
victations of human, “economic, social andfor cultural rights, where victims perceive tha: suevival in
minimaily acceptable conditions is at risk or impossibie,” or whose claims have not yot been fifed,
have been rejected or are considered inadcguate, yet are stil present in a country in which they are
neither citixens, nationsls nor habitual residemts. P.A. Taran, Human Rights of Migranis: Challenges
of the New Decade, in Tui Human Rosms oF Miurants 29 {International Migration Vol 38 (6),
2009},

43, Article | ircorporates the 1954 Stascicssness Convention defisition, which hoids that a
“stateiess person” means a person who is not considered as a national by any State under the
operation of its law.™ Convention Relating to the Status of Statefess Porsons, supre note 31 at, arnt. |.
It shouid be noed that stassless individuals who do not fall under the IMBR are nonethgless entided
10 the full spectrum of human rights enshrined in she UDHR and cuastined in international and national
instruments, inciuding the Convention Relating 1o the Status of Staeless Persons and tle 1961
Convention on the Reduction of Statelessness. See 1961 Convention on the Reduction of Statetess
ness art. 1, para, 1, Aug. 30, 1961, 989 U.N.T.5. 175,

44, Such persons inciude, for exanple, lawful pemmanent residents, recognized and inteading
impnigeants, lawful long-term non-immigrant residents, and other individuals with recogaized per-
MAREN} SIALUS.
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arrangements have the potential to make persons “vulnerable, since their
legal status is linked to that of” another person.®®

(10) Lawfil Temporary Migrants: Paragraph 1 does not distinguish be-
tween migrants based on length of stay. Therefore, “migrant” includes
persons intending to lawfully remain in the territory of another state tempo-
rarily, because such persons are equally entitled to the rights enumerated in
the IMBR, including equal protection, due process and protection against
discrimination. Such persons include, for example, tourists; people conduct-
ing business for a temporary period of time, including investors,*® students
and trainees;”” and artists present within the territory of a State of which they
are not a citizen or national. Nevertheless, length and original purpose of stay
may serve as a relevant criterion for distinction in various contexts, as
mentioned, for instance, in the commentary to Article 3(4). The IMBR also
applies to irregular migrants that were, for a certain period, under regular
status that excludes protection by other international instruments (such as
students or tourists).

(11) Migrant Workers: Paragraph | applies fully to “migrant workers”
and incorporates the definition of migrant worker from the ICRMW.*® The
IMBR adopts a broad definition of migrant to ensure a uniform standard of
treatment,

(12) Irregular Migranis: Paragraph | encompasses migrants who are
not lawfully present in a State of which they are not nationals or citizens.
Such persons include undocumented migrants, individuals with expired
status; individuals “who enter without folowing required immigration proce-
dures;”* individuais “who enter as non-immigrants and then remain beyond
the limits of their permission to remain,”* or persons who otherwise lack the
requisite documentation to remain. “Migrant” also refers to mrregular mi-
grants who may be smuggled,”* trafficked,” or otherwise irregularly entered

45, Nicola Piper & Murgarat Satlerihwaite, Migront Womei, in INTERNATIONAL MiGRATIGN Law:
DEVELOPING PARADIOMS AND KiY CHALLENGES 240, 49- 81 (Ryszard Cholewinski, et al. eds.. TM.C.
Asser Press 2007).

46, But of ICRMW, supra note 16, at art. 3{c) {exciuding “persons taking up residence in a
State different from their State of origin as investors™ from the benefits of the Convention).

47, But ¢f ICRMW, supra note 16, ut ast, 3(c) (the IMBR recognaizes “students and trainees™ as
migrants, unlike ICRMW art. 3¢2), which excludes these two categories of migrants).

48, ICRMW, sapra note 16, at art, 2 ("The term 'migrant worker” refers 10 a person who is 1o be
engaged, is engaged or has been eagaged in 2 remunerated activity in a State of which he or she is aot
a national.™), Under the ICRMW, the migrant worker category explicitly includes frontier workers;
seasonal workers; seafarers; workers on offshore instaliations “under the jurisdictior of a State of
which [they] are not . . . autional[s}™ iinerant workers: project-tied workers; specified-employment
workers; and self-employed workers. Supra note F6, atan. 2.

49, Duvid Weisshrodt, Protection of Non- Citfzens in haternational Human Rights Law, in
INTERNATIONAL MiGRATION LAW, DuvELOPING ParaiGms aNp Kiy Cravnincns 221, 229 (Ryszard
Cholewinski et al. eds., T.M.C. Asser Press 2007).

50. Weissbrodt, Protection of Non- Citizents in international Humun Righes Law, supra note 49.

5. The UN. Protocol Against the Smuggling of Migrants by Land, Sea and Air seeks to
distinguish betweea victims of trafficking and smuggling. Protecol against the Smuggling of
Migrants by Land, Sea and Air, Supplementing the United Nations Convention agaiast Transnational
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into a State where they are not nationals or citizens. A migrant’s unlawful
entry into and presence within a State do not automatically abrogate or
otherwise limit rights provided to all migrants in the IMBR, unless specifi-
cally noted otherwise,

{13) Defining who qualifies as a migrant brings to the fore important
issues regarding the origins, destinations, patterns, volume, and intensity of
global migration. Cognizant of the complexity of international migration,
the IMBR has purposefully provided a broad and encompassing definition.
In this context, the IMBR and the commentary suggest a dynamic blueprint
for identifying various types of migration in a changing, giobal world. The
underlying premise of Paragraph 1 is that migrants are entitled to human
rights protections, regardless of their nationality, the cause of their migration,
lawfulness or irregularity of their presence, or the temporary versus fongstand-
ing nature of their stay.

(14) Aricle 1 highlights important questions as to when an individual
ceases to be a “migrant.” The designation of “migrant” ceases 10 apply when
a migrant either returns to settle in their country of nationality, citizenship or
habitual residence, or when the migrant naturalizes in the State in which the
migrant is a resident and thus no longer meets the definition of migrant,>

(15) Paragraph 2: The language clarifying the scope of the IMBR in
Paragraph 2 is rooted in the ICRMW,*

(16) The broad language of Paragraph 2 affirms that the rights of mi-
grants endure throughout the entire migration process. The migration process
includes various stages of migration during which migrants may be particu-
larly vulnerable to certain abuses. During the entirety of migration, a migrant
may pass through or remain in the territory or custody of multiple States, or
may interact with States in locations outside of their sovereign territory, such
as the high seas. Paragraph 2 clarifies that the migrant is the possessor of the
rights contained in the IMBR regardless of geographic location or relation-
ship to the sovereign in question.

Organized Crime, GA Res. 35/25, annex §1, U.N. GAOR, 35tk Sess., Supp. No. 49, at 65, UN Doc.
AMSH49 (Vo ) (Nov. 15, 2000}, Articie 3 of the Protoco! “states that smuggled migrants have
consented to being transported—usually for a fee—and the relationship with the smuggiers eads
upon arrival. Trafficked persons. aithough they ray consent to transportation, do so under coer
cive and deceptive conditions, making the consent meaningiess, Most importantly, victims of
trafficking are not free upon 1heir arsival. Insiead, 1hey continge 1o be exploited for profit.” Daviny
Weissurory, Tee HuMmas Riowrs oF NosCrosmens 207 (2008). See alvo Convention for the
Suppression of the Traffic ia Persons and of the Exploitation of the Prostitution of Others, July 25
1951, 96 UNLT.S 274,

32, TFrafficking “involves the transportation of huran beings for iilicit purposes, such as sexual
exploitation, child labor, forced labor, sweaishep labor and other illegal sctivities.” Weissbrodt,
Protection of Non-Citizens in International Human Rights Law, supra note 49, at 207, See wlso,
Patcrme Protocol, supre note 16, at art. 3{a}.

53, The acquisition of foreign citizenship does not amtomatically or implicitly forfeir an
individual's right to citizenship in the individual's home counry. See infra Commentary to Art. 13(7}.

34, ICRMW, supra note 16, at art. 123
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(17) Paragraph 2 applies the rights’ construct to the entire migration
life-cycle. While destination countries have the primary obligation to safe-
guard the rights of all persons on their territories, abuses often begin in
countries of origin, particularly in the process of migrant worker recruit-
ment. Protecting migrants’ rights as human and lahor rights is also a shared
responsibility of countries of origin, transit and destination, and the interna-
tional community as a whole.>

(18) Preparation for Migration and Departure: Paragraph 2 applies fully
to the period during which a migrant makes preparations to migrate while
in the country of origin, In particular, Paragraph 2 seeks to protect migrants
during migrant worker recruitment.

(19) Transir: Paragraph 2 encompasses migrants in transit from their
country of origin to a destination country, without regard to the duration of
stay i the country where a migrant is currently present. In this regard, the
IMBR seeks to protect, in particular, against abuse of migrants during
smuggling, trafficking in persons, and while in transit through particularly
inhospitable or perilous routes.

(20) Admission. Paragraph 2 clarifies that the rights contained in the
IMBR remain attached when a migrant seeks admission to a State. In this
context, in particular, the IMBR seeks to protect against unlawful detention
or expulsion of migrants seeking admission to a State,

(21) Stay in a Host State: Paragraph 2 applies fully to the entire duration
of a migrant’s stay in a destination State.

(22) Repatriation: Paragraph 2 also applies during the process of vol-
untary or involuntary repatriation of migrants. The IMBR seeks to protect the
rights of migrants during expulsion or removal, and in particular, during the
involuntary repatriation of vulnerable migrants, custody transfer of a migrant
between States, and repatriation that takes place in dangerous, remote, or
otherwise life-threatening locations,

(23) Return to State of Nationality. Paragraph 2 also applies when a
migrant has retumed to a State of nationality or origin. Notably, temporary
retum to a country of nationality, citizenship or habitual residence does not
extinguish all rights in the host country of imminent return. A migrant’s
acquired rights are not forfeited upon return to the country of nationality,
citizenship or habitual residence. This provision is particularly relevant in the
context of eyclical migration.

55. Ryszard Cholewinski, Human Rights of Migreas: The Duwwn of u New Era?, 24 Gro, IMMIGR.
LA 65 (2010)
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ARTICLE 2
HumaN DIGNITY

Every migrant has the right to dignity, including physical, mental, and
moral integrity.

Commentary

(1) Human dignity is a foundational concept in the UDHR.?® Article | of
the UDHR states: “Al human beings are born free and equal in dignity and
rights.””” The U.N. Charter also affirms the “dignity and worth of the human
person” as a basic concept.”® Numerous intemational human rights instru-
ments confirm the status of human dignity as the comerstone of intemational
human rights law. In identical statements in their preambles, the ICCPR,
ICESCR, and CEDAW proclaim that the rights they seek to protect “derive
from the inherent dignity of the human person.”* Article 70 of the ICRMW
explicitly recognizes a migrant’s right to human dignity.*” Numerous re-
gional human rights istruments also explicitly give an affirmative right to
human dignity.%'

{2) The purpose of Article 2 is to ensure that migrants are treated with
dignity. The UN. Special Rapporteur on the Human Rights of Migrants
emphasized that respecting the dignity of migrants is required by States’
human rights obligations.* Physically, dignity means that migrants, by virtue
of their humanity, must be “afforded the basic requirements 1o live as a
human being who is valued.”®* Psychologically, dignity means that migrants
must not be demeaned or treated as if they have no value. Thus, the concept
of human dignity requires that the value and integrity of each individual
migrant be respected based on our common humanity. Violations of certain
fundamental rights such as the rights to life, liberty, due process, and freedom
from torture and discrimination may concurrently violate the right to dignity
by their very nature.”

56. UDHR, supra note | (references 1o human dignity appear in the Preamble twice and in
Agticies 1,22, and 23),

37, UDHR, supra note 1.

58, UN. Charer, pmbi.

59, Evadae Grant, Digaity and Equality, 7 Hous, Ris. L. Rev. 299, 303 {20073,

60, JCRMW, supra note 16, at art. 70

61, See, e.g.. Baninl Charter, supra note 9, at art. 5 ("Every individeal shall have the right 10 the
respect of the digaity inherent in & human being .. ) ACHR, supra note 12, st art. 11 {"Evervone
has the right to have his honor respected and his dignity recognized . . . Every person has the right to
kave his physical, mental, and moral integrity respected . . ")

62, UN. GAOR, 57th Sess. U.N. Doc. A/S7/292 (Aug. 8. 2002} ("Migration should thus
take place in conditions that respect the dignity of migrants, in Hne with States' human rights
obfigations.™).

63.  Grant, supra sote 59, a1 312,

64, Id.

635, See, e.g., Pedro Miguel Vera Vera ot al. v. Eceador, Case 11335, Inter-Am. Coma’n H.R.,
QEAMSer VAL doc. 5 rev. '] 37 2810), availuble ar hitpffwww.cidh.oas. orgfdernandas/ FE.315%20
Pedrof20Miguei%?0Vern %20y %2 00tros %20 csador %202 4% X ebrero 1 0%208ag. pdf. ("Among
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ARTICLE 3
Houal PROTECTION

(1} All persons, including migrants, are equal before the law. Every
miigrant has the right, without any discrimination, to the equal protection of
the law on the same basis as nationals of any State in which the migrant is
present.

{2) The present Bill of Rights applies 10 all migrants without distinction of
any kind, such as sex, race, color, language, religion or conviction, political
or other opinion, national, ethnic or social origin, nationality, age, economic
position, property, marital status, disability, birth, gender, sexual orientation
or gender identity or other status.

(3) Inthis respect, the law shall prohibit any discrimination and guarantee
to migrants equal and effective protection against discrimination on any
ground such as sex, race, color, language, religion or conviction, political or
other opinion, national, ethnic or social origin, nationality, property, marital
status, disability, birth, gender, sexual orientation or gender identity or other
statis,

(4) Distinctions in the treatment of migrants are permissible, including in
the regulation of admission and exclusion, only where the distinction is made
pursuant to a legitimate aim, the distinction has an objective justification, and
reasonable proportionality exists between the means employed and the aims
sought to be realized.

Commentary

(1) Article 3 emphasizes two core and interrelated principles underlying
the protection of the rights of migrants in the IMBR: non-discrimination and
equality before the law. The phrasing of Clause 1 of Paragraph 1 emphasiz-
esthat individual migrants are rights-bearers while the rest of Article 3 makes
clear that the prohibition on non-discrimination (both under the per se
grounds of non-discrimination in Paragraph 3 and the test established in
Paragraph 4) includes and protects migrants. importantly, the standard for
distinctions permitted amongst and between migrants in Paragraph 2 creates
a presumption favoring the equal protection of migrants without unduly
burdening states.

the fundamentai principles upon which the American Convention is grounded is the recognition that
the rights and freedoms protected thereunder are derived from the attributes of the human persen.
From this peincipie fiows the baste requirement vaderiying the Convestios as a whole, and Article 5
in panticular, that individuals must be treated with dignity and respect. Therefore, Article 5(1}
guarantees 1o all persons the right to have his or her physical, mental, and moral integrity respected,
and Articie 3{2) reguires all persons deprived of their liberty te be treated with respect for the inher-
ent digaity of the human person. These guarantees pressppose that persons protected under the
Convention wiil be regarded and treated as individual human beings, particularly in circemstances in
which a State Party proposes 1o limit or restrict the most basic sights and freedoms of an individoal,
such as the right to Bberty.”)
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(2) The IMBR follows the convention of human right instruments in
positing a general standard of non-discrimination as broadly applicable,
while explicitly allowing for variation in other articles.®® Thus, Article 3
shall be read as the rule of general application unless specifically displaced in
the circumstances prescribed by a subsequent article.

{(3) Paragraph I. That all persons are entitled to equality before and
protection of the law is a fundamental tenet of human rights law. Both the
UDHR and the JCCPR recognize the principles of equality and equal pro-
tection.®” The principle of equal protection has been widely affirmed in other
human rights instruments and by human rights treaty bodies;®™® however, the
IMBR adopts a slightly different phrasing for the right in order to emphasize
that equal protection must at a minimum afford protection to migrants on the
same basis as nationals of a State,*

(4) Equality: The right to equality, and specifically equality before the
law, is a right to be treated equally and in a non-arbitrary manner, even when
the specific legal consequence of a law or action does not implicate an
independent human right.”® It also follows that, as a general rule, factual
situations involving migrants must be treated consistently with those involv-
ing citizens, as well as other migrants.”’ This applies broadly—for example,

66.  See, e.g., Human Rights Comun., General Commens No. 15: The Position of Aliens under the
Covenunt, § 2, U.N, Doc. HRYGEN//Rev.} {Apr. 11, 1986) {A more specific standard dispiaces the
generai standard},

67. UDHR, supra note 1, at art. 7. (Al are equal before the faw and are entitied without wny
discrimination to equal protection of the faw.™); ICCPR, supra note 2, at art. 26. (YAl persons are
equat before the law and are entitied without any discrimination 1o the egual protection of the law.”™.

68. HCRMW, sipra note 16, at art. §8 {"Migrant workers and membess of their famiiies shail have
the right to equality with nationats of the State concerned before the cowrts and tribunals.™); ACHR,
supra note 12, at art. 24; Bunjul Charter, supre note 9, at ar. 3.

69. HCRMW, supra note 16, at art. 18 (“Migrant workers and members of their families shali
huve the right 1¢ cquality with nationals of the State concerned before the courts and tribunais.™),
H.N. icon. & Soc. Council, Ssb-Comm’n on the Promotion and Prot. of Huroan Rights, Progress
Report of the Special Rapportenr on the Rights of Now-Citizens, § 30, UN. Doc. EfCN.4/Sub 2720024
(fune 5, 2002) ("in general, international humun rights law requires the equal treatment of citizens
and noncitizens.”™ [hereinafier ECOSOCYE UN. Comm. on Econ., Soc. and Cultural Rights,
Consideration uf Reports Submitied by States Parddes under Articles 16 and 17 of the Covenant:
Concluding Observations of the Comm. on Econ., Soc. and Cultural Rights, Dom. Rep., § 34, UN.
Boc. B/C.12/H/AdD. 16 {Dec. 12, 1997) {"State[s] party . . . take all necessary rmeasures 1o essure that
Haitian immigrants in the Dominican Republic enjoy their economic social and cudtural rights fully
and without discriminatios.”™).

70 Manrrin Nowak, UN Covenany on Civi, ars Porrncas Ricers! COPR ComMuniary 465
(2d rev. ed., N.P. BEngel 1993}

T Nowax, supra note 70, at 467, General Comment No. [5, supra note 66, §1-3, 7, %,
ibenhima Gueye et al, v. France, Comm. No. 156/1983 (3 Aprii 19893, ¢ 9.4, UN. Doc. Supp. No, 40
(Af44740 ar 189 (1989) Comm. on the Fhimination of Racial Discrimination, Compilation of
General Comments and CGeneral Recommendations Adopted by Human Rights Treaty Bodies,
Recomnendation 30 on Discriminution Against Non-Citizens, 18990 49 1, 3, 4, 6, LN, Boc.
CERD/CHEAMisc. i i/rev.3 (2004); UN. Econ. & Soc. Council, Sub-Comm’'n on Human Rights,
Sub-Comun'n on the Prot. of Human Rights, Preveation of Discrimination: The Rights af Nou-
Cirizens, $§ 21-23, VN, Doc. BCN 4/Sub.272003/23 (May 26, 2003y Coma. on the Elimi-
nation of Discrimination, Generad Recommendation XIV, Definition of Discrimination, {Forsy second
sesston, 1993), UN. Doc. HRIGEN/1/Rev.9 (May 27, 2008Y, Geweral Comment No, i5. suprd
rote 66,9 4.
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in requiring equal access to criminal and civil complaint mechanisms; equal
access to courts of law and administrative processes, including birth registra-
tion; and equal access to remedies and equality in the performance of civil
and criminal judgments.”

(8) Equal Protection: The right to “equal protection” is a right to enjoy
actual and effective protection of the law. This is a right directed at those
promulgating laws and regulations. 1t mandates that States both refrain from
enacting discriminatory laws and affirmatively promulgate measures that
afford effective protection against discrimination for migrants (i.e. afford
migrants substantive equality).” Thus, there should be equal application
of national legislation to migrants as well as citizens, and legislation itself
should not be discriminatory.”

(6) On the Same Basis as Nationals: Qualifying the guarantee of equal
protection with the language “on the same basis as nationals” reaffirms the
importance of ensuring legal protection without regard to alienage. Rather
than stating that migrants bear all the same rights as nationals, this clause
stresses that migrants enjoy the same protection as nationals for all coexten-
sive rights. Notably, the IMBR does not limit these cbligations to rights
provided by the IMBR.”

(7) Paragraph 2. The restriction on the distinctions States may make
when applying the IMBR to migrants is an essential tool to ensure States do
not apply the Bill in a discriminatory manner. The restrictions in Para-
graph 2 reflect similar restrictions on the application of the ICCPR 1 its
Article 2(1).7¢ This principle has been included widely in other human rights
instruments as well, including in ICESCR Article 2, the American Conven-

72, The contours of equai protection, while aided by the development of international hunan
1ights norms that provide various minimum standards of treatment, continues the jong international
fegal tradition of recognizing the juridical capacity of aliens. See, e.g. Antrias Hans Rorn, Tun
MENIMUM STANDARE DE ENTERNATTNAL LAw Apspiir to ALENS, 131, 0.t (Leiden, AW, Sijthoff 1949)
{citing The institute of International Law Declaration of 1874 affrming that the juridical capacity of
zliens “exisic indépendamment, de toute stipuiation des traites et de toute condition de reciprocite”
{exists independent of any treaty stipuiation und of say obligation of reciprocity fcomity]: i.e.
juridical capacity is absoiute}y Comm, on the Elimination of Racial Discrimoination, Compriatioa of
General Comments and General Recowmmendations Adopted by Huwnan Rights Treaty Bodies,
Recommendaiion 30 on Discrimingtion Agansst Non-Ciizens, supra note 71, Econ. & Soc. Council,
Sub-Comm'n on Human Rights, Sub-Comm'n on the Prot. of Human Rights, Frevention of
Diserintnatien: The Rights of Non-Cin'zens, supra note 715 UN. High Comay'r for Human Righis,
Comm. on the Elimination of Racial Discrimination, Repars of the Conmnittee on the Efiminasion of
Racial thiscrimination, § 469, LN, Doc. A/5%18-24 (2004); General Cowment No. 5, supra note
66,9 4.

T3, Nowak, supra note 71, a1 468-69.

T4, Humar Rights Comm., Generaf Comment Nev. F8: Non-Disenmiaanon, BN, Doc. HRYGEN/
Rev.Y (Nov. 10, 1989} Ricsarn B. Litacn, Tax HuMal RiGHTS oF ALIENS IN CONTEMPORARY
InrERNATIONAL LAW 46 {Manchester Univ. Press 1684).

75, This follows general homan rights principles. See, e.g., UDHR, spra note |, at pmbl § }
(“Whereas recognition of the inherent digaity and of the equal and nalicnable rights of all members
of 1he human family is the foundation of freedom, justice and peace in the workd™),

T, HOCPR, supru note 2, ot ag, X1} ("Each Staie Pany to 1he present Covenant undentakes
to respect and to ensure to ali individuals within its terrilory and subjecl to its jurisdiction the
rights recogaized in the present Covenans, without distinction of any kind, such as race, colour, sex.
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tion on Human Rights {ACHR) Article 1(1), and the ECHR Article 1477 The
IMBR follows the phrasing of the enumerated grounds of non-distinction in
the ICRMW,”® while adding the grounds of disability and gender, sexual
orientation or gender identity to reflect progression of the law in recent
years.”

(8) Paragraph 3. The restriction on discriminatory treatment is a funda-
mental and complementary principle of the international human rights
regime. Both the UDHR and the ICCPR prohibit discrimination.®® Paragraph
3 mandates that States refrain from discriminating against or between
migrants on a number of enumerated bases;®' however, this list should not be
seen as exhaustive. It explicitly allows for breadth to encompass develop-
menis in customary international and human rights law. This wording echoes
the affirmative obligation on States, to both enact non-discriminatory laws
and to work to eliminate the discriminatory effect of all laws and policies.*
As should be clear from the non-exhaustive nature of the enumerated
grounds, this affirmative obligation is not limited to distinctions between
migrants and nationals. It includes affirmative obligations with regard to all
grounds recognized as constituting discrimination per se, for example, with
regard to sex-based discrimination,®

(9) Enumerated Grounds: The IMBR follows the phrasing of the enumer-
ated grounds of non-discrimination used in the [ICRMW.®* In addition to the

ianguage, religion. political or other opinion, naticral or socisl origia, property, birth or other
status. )

77. ICESCR, supra note 3, at art. 25 ACHR, supre note 12, at art. 1} ECHR, supre note 8,
at art. 53,

8. ICRMW, supra note 16, atant. (1} {*The present Conventiun is apphicable, exeept as other-
wise provided hereafies, to all migrast workers and members of their families without distinction
of any kind such as sex, race. colour, Janguage, religion or conviction, political or other opinios,
natignal, ethnic or social origin, aationality, age, economic position, property, marital status, bisth or
other statws.”).

79.  See CRPD, supru note 7. See generally, THE Y GUYAKARTA PRINCIFLES: PRINCIPLES ON THE
APPLICATION Al INTERNATEINAL HuMan R1GHTS Law IN RELATEIN T SEXUAL QRIENTATION ANG
Gunpr [y, hupdiwww.yopyakartaprineiples.orgfprinciples_en.pdf {last visited Mar. 18, 2014)
{hereinafter Yotyakarra Privewris]; Joslin vo NZ., Comm. No. 902/1999, U.N. Doc. A/57/40 &t
214 {2002); Jarvinen v. Finland, Comm. No. 295/1988, 9 6.2, U.N. Dec. CCPR/C/I9/D255/1988
{E990); General Comment No. 13, supra note 66, 3.

80. UDHR, supra note |, atart 7; JCCPR, supra note 2, at art. 26,

Bl See Nowak, supra note 70, at 439 " The prokibition an discrimination for reasons of certain
personal characteristics has come to be the most esseatial element i 2 substantive structuring of the
principle of equality . ..™).

B2, Jamis C. Haraway, T RiGHTS 4 REFUGEES GNDER INTERNATIONAL Law 238-39 (Cam-
bridge Univ, Press 2003); see afso Nawax, supra note 70, at 476-79 (discussing ICCPR Committee
commentaries discussing positive measures (afficmati ve action) to mitigate horizontally giscrimina-
tory effect, such as in the workplace).

83, See. e, Comm. on Elimination. of Discrim. Against Women, General Reconunendation
Ner 24 Equality in Marriage and Family Relations, U.N. Doc. A749/38 (1984), at stip:/fwww.as.org/
womeswatch/daw/cedaw/recommendations/recomm. him#frecom2 |

B84, HCRMW, sapra note 16, at art. 7 {"States Parties andertake, in accordance with the inter-
naticnat instruments concerning human rights, to respect and to ensure to all migrant workess and
members of their families within their territory or subject to 1heir jurisdiction the rights provided for
in the present Convention without distinclion of any kind such as to sex, race. colowr, language,
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prohibited grounds of discrimination under the I[CCPR, the ICRMW and the
IMBR add “conviction,” “ethnic origin,”®* “nationality,”*® “marital status,”*"
and “disability.”®® Paragraph 3 also adds grounds considered “other status”
under the ICRMW and the ICCPR, such as gender identity and sexual ori-
entation, reflecting the progression of the law in recent years.*

(10) Paragraph 4. The IMBR adds a specific legal test for making
distinctions among and between migrants. The legal standard adopted in
Paragraph 4 mandates legitimate action, objective justification, and reason-
able proportionality, thus distinguishing between prohihited discrimination
and lawfu] distinctions. In selecting this standard, the IMBR creates a pre-
sumption in favor of migrants drawn from commentators and ECHR juris-
prudence,®® and explicitly rejects the more deferential standard articulated by
the U.N, Human Rights Committee in General Comment 18.° The standard
flows directly from the principles of equality and non-discrimination, as was
suggested by the Human Rights Committee in General Comment 15,

{11) The IMBR explicitly selects a standard for distinctions at the most
protective end of current State practice and opinio juris. The test represents
the optimal compromise between protecting sovereign functions and safe-
guarding the welfare of migrants. In selecting a test that hinges on legitimacy
and proportionality, the IMBR affirms that the nghts of migrants derive from
their fundamental human dignity and status as persons before the law, as well
as their ties to the community of the host State.

(12} Regulation of Admission and Exclusion: The IMBR does not limit
the sovereign power of States to control admission of non-citizens at their

refigion or conviction, political or erher opinioa, national, ethric er social origin, nationality, age,
economic position, property, marita status, birth or other statos.™).

85, KCERD, supru note 4, at art. | {defining racial discrimination to include discrimination on
the basis of ethnic origin}; Banjul Charter, supra note 9, at art. 2 {prohibiting distinctions bused on
individuals” ethnic group}.

86. General Comment No. 15, supra mote 66, §f 1-2 (“In general, the rights set forth in the
{HCCPR] apply to everyoae, irrespective of reciprocity, ard irrespective of his or her nationality or
statefessness, Thus the gereral rule is that aliens receive the benefit of the general requirement of
non-discrimination ir respect of the rights gaaranteed in the Covenant.™).

87. CEDAW, supru note 16, at ant, | {defining prohibited discrimination to inciude distinctions
made or the basis of marital status),

88. CRPD.supre note 7, at art. 5(2) {prohibiting discrissination on the basis of disability), CRC,
supru note 6, at art, 2(1) {prohibiting discrimination or the basis of disability).

89,  See generaify YOUYAKARTA PRINCIPLEY, supra note 79; Joshin v. N.Z., supra note 79 Jarvinen
v, Finland, supra note 79, € 6.2, General Comment No. 15, supra note 66, 3.

96, Guy 8. Goonwin Giwl, INTERNATIONAL LAW AND THE MOVEMENT OF PERSONS BETWEEN STATES
78 {Oxford Univ. Press 1978} (citing Judge Tanaka's dissent in The South West African Cases and the
ECHR decision i the Belgian Einguistics cases). See afso Joar Fitzpatrick, The Human Rights of
Migrants, in MIGRATION AND ENTHERNATIONAL LiGal Norms 172, 176 (T, Alexander Aleinikoff &
Vincent Chetail eds., T.M.C. Asser Press 2003); Saran Josupl, JENxy SCrinTs & Mivmsa CASTAN,
T INTERNATIONAL COVENANT ON Civa aND PoraTical RiGHTS: Cases, MATERIAL AND COMMENTARY
T00-28 24 ed.. Oxford Univ. Press 2004).

1. Gereral Comment {8 does not mention proporticnaiity. Genergd Comment No. 18, supra
note 74, § 13, See aiso, David A. Martin, The Authority and Responsibility of States, in MIGRATION
AND INTERNATIONAL LEGAL Nowwy 31 35 (1. Alexander Aleinikeff & Vincent Chetail eds.,
T.M.C. Asser Press 2003).
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borders or formulate immigration policy,”” as long as the exercise of those
powers is reasonable.”® Thus, the standard acknowledges that States are
allowed to, and may make such distinctions, and rejects any notion that
States require an explicit “margin of appreciation.”™” Indeed, the IMBR
allows States to make reasonable distinctions among and between migrants
in light of foreign policy goals or on the basis of national security.”® This
standard strikes a balance between the needs and rights of States and the need
to protect the rights of migrants.

(13) Legitimate Aim: The IMBR language permitting only those distinc-
tions based on a legitimate aim should be read in reference to intemational
and regional norms as well as national norms and protections (i.¢. not just
rights within the IMBR or the core intemational human rights treaties).”® The
standard does not require that distinctions only be made pursvant to law,
though the broader requirements of equal protection generally do. Thus, the
IMBR constrains both discretionary and non-discretionary State action.

(14) Objectivity and Reasonable Proportionality: The IMBR further re-
guires States to act in a way that is objectively related to and reflects a
reasonable proportionality between the means employed and the legitimate
goal pursved. This test is intentionally context-specific.”” Fundamentally, the
IMBR should be interpreted as creating a continuum of reasonable and
proportional distinctions.”® Most importantly, as a migrant’s contact and
connection with the host State increase, any distinctions made should tend
toward more favorable treatment. Consequently, migrants with less contact
or connection with the host State may receive less favorable treatment, as
long as the treatment they receive complies with the provisions of this Bill
and other human rights protections. Thus, a State may, for example, take into
account the Jongstanding connection of particular classes of migrants {or of

92, See, e.g.. Martin, supra note 91 {discessing James AR, Nafziger, The General Adwmission of
Aliens Under International Law, 77 Am. 5. InT'n L. 803 {1983} {suggesting that states can maintain
immigration regimes that give preference on the basis of, for exampie, sconomic status)).

83, ULN. Bcon. & Soc. Couscil. Sub-Comm’n on Heman Rights, Ssb-Comm’n on the Prot. of
Human Rights, Prevention of HHserimination: The Rights of Non-Citizens, supra nowe 72, §21.
Human Rights Comm., Shirin Aemeereddy-Cziffra and 19 Other Mauritian Women v. Mauritivs,
No. R.9/35, UN. Doc. Supp. No. 40 (AS36/40) at 134, 99 9.2(b¥2()2-9.2(b)2(i533 (1981} Abdulaviz
v. LK., App. No. 9214/80, 9473/81, 9474/81, 7 Eur. HL.R. Rep. 471, 499 {1985),

94, Gaygusez v. Austriz, App. No. 17371/90, 23 Eur. H.R. Rep. 364, 381-82 (1996) (noting the
margin of appreciation doctrine, but aiso indicating that states must provide “very weighty reasoas™
to beneht from it; kolding that distinctions in emergency howsing assistance between Austrian and
non-European community rationa} are discriminatory in spite of State's claim of special resposnsi-
bility for citizens), See olse Geueral Comment No. 15, supra note 66, §5: Poireez v. France,
App. No, 40892/98, 40 Eur. H.R. Rep. 2, 38, 46, 47 (2003) {claim 10 dJisability benefits by a
Cote ¢'{voire national resideat in France); Abdulaziz, 7 Eur. HLR. Rep. at 499; Proposed Amendments
to the Naturzlization Provisions of the Constitution of Costa Rica, Advisory Opinion OC-4/84,
inter-Am. Ct. H.R. (Ser. A} No. 4, § 62 (Jan, 19, 1984},

95, See Murtin, supra sowe 91, at 33 {discussing the traditionad and historiculy fundamenta)
sovereign Fuaction of reguisting admission of aliens},

96. Iacluding, for example, obligations ender the 1851 Refugee Convention and 1967 Protocol.

7. Joseph et. al.. supra note 90, at 700

GB.  See Martin, supra note 91, at 35,
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individual migrants) to the State when conferring benefits,” The standard
also does not prohibit more favorable treatment per se, such as measures
taken by a State to protect a particular national group in a time of natural
disaster in the State of origin.'®

ARrncre 4
VULNERABLE MIGRANTS

(1) Every vulnerable migrant has the right to protection and assistance
required by the migrant’s condition and status and to treatment which takes
into account the migrant’s special needs.

(2) Inal actions concerning child migrants, the best interests of the child
shall be a primary consideration. States shall undertake to ensure the child
migrant such protection and care as is necessary for the child’s well-being,
and assure to the child migrant who is capable of forming the child’s own
views the right to express those views freely in all matters affecting the child,
the views of the child being given due weight in accordance with the age and
maturity of the child.

(3) States shall take in all fields all appropriate measures to ensure the full
development and advancement of women migrants for the purposes of
guaranteeing them the exercise and enjoyment of human rights and fundamen-
tal freedoms on the basis of equality with men, including the provision of
special protection during pregnancy.

(4) States shall undertake to ensure and promote the full realization of all
human rights and fundamental freedoms for all migrants with disabilities
without discrimination of any kind on the basis of disability, including
through taking appropriate measures to enable migrants with disabilities to
live independently and participate fully in all aspects of life.

Commentary

{1} Articie 4 provides that particularly vulnerable migrants are entitled
to protection and assistance required by their condition and to treatment
that takes into account their special needs and legal status. According special
protection to some groups of migrants does not violate the principle of
equality, as objectively disparate situations should not be treated equally and
specific vulnerabilities should be taken into account.'® Human rights law
deals with the special needs of certain categories of persons in specific

99,  See, e.g.. INT 1 MBGRANTS Brol o Ruciers, ant, 13 28 Geo, Bvmir, L3 |7 {eavisioning that
States will take substantial connection info account when creating opportunities for relief from
removal).

100, For exampie, the practice of according t¢mporary protection to migraats independent of
non-refoulement obligations. Such a measure would fall within the bouads of the legal test and
therefore not be discriminatory.

101, Kalin, supra note 11, a1 22,
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instruments, including protections for children,'™ women,'® and persons

with disabilities.'™ Article 4 reinforces these existing protections. When read
in conjunction with the rest of the IMBR, Article 4 extends a right to special
protection and treatment to all valnerable migrants, including migrants who
are vulnerable in muiltiple and intersecting ways, when realizing the rights
contained herein,'®

(2) Paragraph 1. Paragraph | is adapted from Principle 4(2) of the
Guiding Principles on Internal Displacement. While Paragraphs 2 through 4
enumerate obligations of States toward particular vulnerable migrants—
child migrants, women migrants, and migrants with disabilities—the rights
in Paragraph 1 apply to all vulnerable migrants.

(3) Origins of Paragraph 2: The CRC Articles 3(1), 3(2) and 12(1)
state that the rights contained in Paragraph 2 apply to all children, includ-
ing child migrants.'® Anticle 7 of the CRPD affirms that children with
disabilities, including migrant children with disabilities, possess the rights
in Paragraph 2.'%

(4) Origins of Paragraph 3: Paragraph 3 is an adaptation of CEDAW
Articles 3 and 11(2)(d)."®® The CRPD Article 6 affirms these rights for
women with disabilities, including women migrants with disabilities.'”

(5) Origins of Paragraph 4: Paragraph 4 applies CRPD Articles 4 and 9
specifically to migrants with disabilities.''® Through Paragraph 4, the IMBR
also stresses all principles of the CRPD, listed in CRPD Article 3.

ARTICLE S
Lie

Every migrant has the inherent right to life. This right shall be protected by
law. No migrant shall be arbitrarily deprived of life.

Commentary

(1) The right to life is a fundamental right of all persons, as codified
in numerous international human rights instruments. Article 5 of the IMBR
creates an affirmative responsibility on the part of States to not deprive
migrants of the right to life.

102, CRC, supru note 6,

103, CEPRAW, supra note 16,

1G4, CRPE, supra note 7.

105, See Report of the Special Rapportesr on Violence Against Women, Its Cagses and Con-
sequences, §1 1 2-108, A/BRCA7/26/Ad44.1-5 (May 2, 20111

106, CRC, supra note 6, at arts, 305, 302 12(1.

107, CRPD, supranole 7, atare. 7.

i08. CEDAW, supra nose 16, at ans. 3, 112)(d}. 3¢ also Comm. on the Bliménation of Dis-
crimination Against Womena, Generaf Reconmmendution No. 26 on Women Migramt Workers, UN Doc.
CEDAWIC/2008/WP1/R (Bec. 5, 2008).

109, CRPD, supra note 7, at art. 6.

$10.  CRPD, supro note 7, at ans, 408, 91}

141, CRPD, supra note 7, at art. 3.
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(2) In the migration context, the right to life is threatened by numerous
factors and in a variety of contexts. Migrants in transit between countries face
harsh conditions and dangerous routes, as a result of extremes of climate and
weather as well as unsafe or overcrowded vehicles, boats, and other means of
transportation.''? Detained migrants suffer from threats to their health and
safety, due to isolation, unsafe conditions, and lack of access to health
care.''? Additional rationales for enunciating the right to life in the migration
context include: hate crimes against migrants; deaths during smuggling,
flight, border-crossing, or otherwise when seeking entry; and violations of
the right to life by border authorities or other government forces. Article 5 of
the IMBR creates an affirmative responsibility of States to protect the lives of
migrants, just as States have a responsibility to protect the lives of all persons
subject to their jurisdiction.

(3) The language of Paragrapb 1| is drawn directly from the ICCPR,
Article 6.'** The right to life is also enumerated in other international
instruments, including the UDHR,'” the ICRMW,"® and the Guiding
Principles on Internal Displacement.'"’

ARTICLE 6
LABERTY AND SECURITY OF PERSON

(1) Every migrant has the right to liberty and security of person. No
migrant shall be arbitrarily arrested, detained, or otherwise deprived of
liberty.

(2) States shall ensure that deprivations of liberty occur only in accor-
dance with and as authorized by law and only when determined to be nec-
essary, reasonable in all the circumstances, and proportionate to a legitimate
objective. States should cease the detention of children on the basis of their
immigration status. :

(3) Detention shall occur only as measure of last resort and shall last no
longer than required by the circumstances. Detention shall occur only pur-
suant to an individualized determination of the need to detain, and the

112, Maria Hmenex, Humanitarion Crisis: Migrant Deaths ot the U.5.-Mexico Border,
ACLU of San Diego & Imperial Counties and Mexico’s National Commission of Human Rights
(October 2009) (estimating that migrant deaths at the southers U1.8. border from approximately 1994
to 2609 ranged from 3,861 to 5,607 deaths. Although the U.S. border patrel does perform search and
rescue of migrants, there have heen concems that there have been both 4 deerease in the number of
rescues and a rise in the agmber of deaths in recent years). See, e.g., Europe Migrant Deaths: Record
Number of Migrants Died While Trying to Reach Continent, UN Says, HUIFINGTONPOST.COM, httpdf
www.huffingtonpost.com/2012/61/3 {/europe-migrant-deaths_n_ 1244132 html {last visited Jul. 21,
2012} (migrants worldwide have perished trying to reach final destinations).

113, Will Manhews, Immigration Detention: A& Death Sentence for Too Many, ACLU BLOG oF
RiaHEs (Oet. 24, 2011, 2:35 PM), hitpoiiwww.achu orgfloglimmigrants.rights/immigratioa-detention-
death-senience-far-ton-many.

{14, ICCPR, supra note 2, at art. 6,

i85, UDHR, supra note {, at art. 3.

P16, ICRMW, supra note 16, at art. 9.

117, Guiding Principles on Internal Displacement, yipra note 23, at Principie 10,
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migrant shall have the right to appeal the conditions, legality, and length of
detention.

{4) Every migrant deprived of liberty shall be treated with humanity and
with respect for the inherent dignity of the human person.

(5) Every migrant who has been the victim of unlawful arrest or detention
shall have an enforceable right to compensation.

Commentary

(1} Article 6 affirms a nurber of fundamental elements of the right to
liberty and security of the person as it relates to detention or other depri-
vations of the liberty of migrants. Paragraph 1 asserts a basic principle of
the right to liberty and security of person. Implicit in this paragraph is the
presumption of non-detention. Paragraph 2 reproduces core procedural pro-
tections against arbitrary detention. Paragraph 3 further protects against
arbitrary detention and explicitly conditions the State’s ability to detain
migrants. Paragraph 4 incorporates a respect for dignity in detention condi-
tions, Paragraph 5 asserts compensation for violations of these rights.

(2) The right of migrants to liberty and security of the person is violated
with alarming frequency. States increasingly use detention at the border,
crimninal enforcement, and other forms of detention or deprivations of liberty
to punish irregular migrants."'® In some cases, including many involving
stateless migrants, or where there are no diplomatic relations between the
host State and the country of origin, a State’s inability to remove migrants
may render detention indefinite.”'® Additionally, the use of criminal penalties
in lieu of, or to reinforce, administrative enforcement against violations of
immigration law is of increasing concem.’?® Article 6 thus attempts to codify
those fundamental protections necessary to ensure adequate protection of the
rights of migrants when detained or otherwise deprived of liberty.

(3) Paragraph I: Paragraph | is rooted in the rights of liberty and security
of the person,’*! as well as the prohibition on arbitrary detention. It applies
regardless of legal status.'”” The wording of the IMBR is adapted directly
from the ICCPR Article 9(1).'** This choice of language affirms a presump-
tion of liberty and sets non-detention as the norm.

(4) The purpose of Paragraph | is to affirm that migration alone is an
insufficient basis for depriving migrants of liberty and that wrongful deten-

118, See, e.g., G.A. Res. 63/184, LN, Doc. A/RES/63/184 (Mar. 17, 2009},

119, 3See, e.g., Katherine Perks & Jarlath Clfford, The Legal Limbo of Detention, 32 Forcin
Miirarion Rev. 42 (2609).

123, See. e, Navancthem Piilay, Opening Remarks at the Panel Discussion on “Human Righs
of Migraats in Detention Centres™ (Sept. 17, 2009), availuble at hitp:iwww2.ohchr.orglenglishfissues/
migrationftaskforce/docs/ HCStatementPanelMigrants. pdf.

12F. Shyla Vohea, Detention of Irregular Migranis and Asyvlum Seekers, in INTERNATIONAL M.
GRATHON Law 49, 49-31 (Ryszard Cholewinski et al. eds,, 2007}

F22. ICCPR, supra note 2, at an. 9 BDHR, supre note 1, at an. 9.

123, ICCPR, supra sote 2, at art. 1),
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tion is incompatible with the human right of liberty and security of person.
These principles are codified in both the UN. Charter and the UDHR."** In
order to safeguard the rights and autonomy of migrants, the IMBR affirms a
presumption of non-detention, promotes the liberty and security of person of
migrants, and includes limits carefully constrained to protect the interests of
sovereign States.

(3) Paragraph 2. Paragraph 2 is derived from Article 9(1) of the ICCPR
and includes the requirements of non-arbitrariness and procedural fairness.
The prohibition against arbitrary detention is a process right mandating
that States precisely define the cases in which deprivation of liberty is
permissible. ' Tt places a legal obligation on both legislators and those
enforcing the laws.'”® The general standard for determining arbitrariness is
that action must be reasonable and necessary in all circumstances, and must
not contravene national or intemational law, including the IMBR. ¥

(6) Paragraph 2 emphasizes that States should not detain children for
migration-related reasons. Detention based on migration status or parential
migration status is not in the child’s best interest and is a violation of the
CRC.*?® States should implement alternatives to deprivation of liberty, such
as the Child-Sensitive Community Assessment and Placement Model.'®
States should also not detain other vulnerable groups or individuals.

(6) Paragraph 3. The rights in Paragraph 3 are derived from the right
to be free from arbitrary detention stated in Paragraphs | and 4 of ICCPR

124, Vohra, supra note 121, at 53.

125, Nowax, supra note 70, at 160 {noting that alihough a process right, libeay of the person is
tied 1o the freedom of movement, ard thus only imphicated when that freedom bas been abridged).

126, NOwaK, supra note 47, at 172,

127, Nowax, supra soie 47, at 73 {citing Vas Alphen v, the Netherdands, Comm. No. 30571988,
UN. Doe. COPR/CIS/ENIGS/ 1088 (1990%, at htipifwww refworid.org/docidf5254 14304 ki {find
ing that afthough a particular detention was lawful it was not reasonable or secessary in alf the
¢irpumstances, ard was therefore arbitrary; weighing fight risk, interference with evidence, risk of
further criminal conduct, etc.); notably, deteation cannot be justified by a domestic law that viclates
birding irternational misimum standards). See Joseph et al., supra note 90, at 342 (citing A. v
Austeatia, Comm. No. 560/1993, UN. Doc. CCPR/C/SHTIS60/1993 (1997), at htpr/fwwwh ums.edo/
humanrssfuadocs/himlfvws 560 eml).

128, Comm. on the Righis of the Child, General Comment No. 6 on Treaonent of Ungccom-
paried and Separated Children Chaside Their Country of Grigin. 61, UN. Doc, CRCIGCII05/6
(Sept. |, 2008), at hitpi//www2 ohchr.orglenglisb/bodies/erc/docs/GC6.pdfs Comm. on the Rights
of the Child, Repors of the 2012 Bay of General Discussion: The Rights of Al Clildren in the Con-
text of Internationad Migration, 99 32, 78 {Sept. 28, 2012}, ai hupiwww.ohchrorg/Documents/
HRBodies/CRC/Discussions/20 1 2/DG D261 2R eport And Recommendations.pdf {hereinafier 2012 Day
of Generat Discussion}, See afso Special Rapporteur on the Human Rights of Migrants, Pramotion
and Protection of All Human Rights, Civil, Poiitical, Ecoromic, Social and Cnttural Rights, In
cluding the Right te Developmens, Human Rights Council, UN, Doe, A/HRC/EHT (May 14, 20093,
at htip:ffwww refworld org/pdfid/4a3h5 1702, pdf; TN, Secretary- Geseral, Note to the General Assem-
bly, transmitting Human Rights of Migrants Report of the Special Rapporicur, VN, Doc. A/647213
(Aug. 3, 2009}

129, Bet'e DETenTioN Coad. [1DC), Carturen CHaproon ch. 6 (2012) gvailable of hitp:ifid
cozlition.orgfecap. See aise 2082 Bay of General Discussion, supra sote 128, § 35,
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Article 9.7 Paragraph 3 states the presumption in favor of liberty'' by
mandating that detention only occur as a measure of last resort.'”? Para-
graph 3 also requires that detention shall not be continued beyond the period
for which the State can provide appropriate justification.'”” Indefinite de-
tention for immigration purposes is not lawful under international law.”™* It
should be noted that excessive length of detention, or uncertainty as to its
duration, also raise issues of cruel, inhuman or degrading treatment,’*®

{7) When choosing to deprive a migrant of liberty, States must first
consider whether less intrusive measures, such as alternatives to institutional
detention, would suffice to achieve legitimate aims.'*® Critically, however,
deprivations of liberty in the context of alternatives to institutional detention
must also comport with the requirements of the right to liberty and security of
person. Lesser restrictions on liberty must comport with the requirement of
the right to freedom of movement, protected under ICCPR Article 12,7

130, MCCPR, supru aotc 2, atarsts. 901}, 9(4}.

$31. Human Rights Council, Rep. of the Workiag Grp. oa Arbitrary Deteslion, §§ 67, 82, UN,
Doc. AIABRCIO/2] (Feb, 16, 2009} at httpdaccess dds- ay.an.org/doc/UNDOCIGEN/GO9/ £ 1 G143
PDF/GGY 11043, pdf70peaElement [hereinafter 2009 WGAD Report]; Councit of Europe: Comm.
of Minisiers, Guidetines o Huinan Rights Protection in the Context of Avcelerared Asylum Pro-
cedures {July |, 2009), available ar hutp:fiwww.refworld. org/docidf4a8 57692 ktsl. See also The
U.N. Refugee Agency, Executive Committee, Detention of Refugees and Asylum-Seekers, EXCOM
Coaclusion No. 44 (XXXVIl} §(b) (Qct. 13, 1986), hitp:/fwww.unherorg/priatf3act8cddct.himi;
The U.N. Refugee Ageacy Executive Commillee, Expuision, EXCOM Conclusion No. T {(XXVIH}
4§ {ey (Dct. 12, 1977, hupy/wwwanher.org/priat/3ac68c432(.himt; Comm. on the Elimination of
Rauciai Priscrimination, Concluding Observations of the Committee os the Eliminalion of Racia
Discriminalion: Babamas, § 17, UN. Doc, CERI¥C/A4/CO/] (Apr. 28, 2004); Neptuse v, Haiti,
Merits, Reparatioas ard Cosls, Judgmesl, latler-Am. Ct. H.R. (ser. C} No. 180, § 90 {May 6, 2008);
Alvarez and Jiiguez v. Ecuador, Preliminary Objeciions, Merits, Reparations and Costs, Judgmest,
Ister-Am, Ct. HR. {ser. C) No. 170, 953 (Nov. 21, 2007); Velez Loor v. Panama, Preliminary
Objections, Merits, Reparations and Costs, Judgment, Inter Am. Cr. H.R. (ser. € No. 218. ¢ 116,
166-71 {Nov. 23, 2010,

132, Huamas Rights Council, Rep. of the Working Gep. on Asbitzary Detestios, 99 58-5%,
UN. Doc. A/HRCI3/30 (Jan. 18, 2010} [hereinafier 2010 WGAD Report} (ackaowledgiag "he sov-
ercign right of States to regulate migration,” yel cautiosiag that “immigration detesiion should
gradualiy be abolished . . | if there has to be administrative deteatios, the prisciple of proportionality
requires it ta be the last resort.”).

133, A v. Ausizalia, Comm. No. 560/1993, 4 9.4, 1N, Doc CCPRIC/SUDIZ6E/1993 (Apr, 30,
1997), at http/fwww Eamn.eduhumansrtis/uadocs/html/vws 360 heml.

t3d. I

135, The Committee Against Tortuze has repeatedly warned agaiast the use of prolonged or
indefinite deteation ia the immigration context. Comm. Against Torture, Concluding Observa-
tions of the Committec Agaiast Torture: Swedes, § 12, LN, Doc, CAT/C/SWEICOYS {June 4, 2008)
{detention shouid be for the shortest possible 1ime}; Comm. Agaiast Forture, Concludiag Observa-
tions of the Committee A gainst Torture: Costa Rica, § 10, U.N. Doc. CAT/C/CRIICOSZ (July 7, 2008)
{expressing concern at failure to Hmit the length of admisistzative deteations of non-sationals and
recommending “{tihe Stale Party shouid ... set o maximum legal period for detention peading
deporiation, which shouid in no circumsiance be indefinite.™).

136. C.v Australia, Comm. Neo. 908/1999, LN, Doc. CCPR/CITH/DOG0/ 1999 (Nov. 23, 2002
See INT'L DETENTION CoOAL., THHERE ARE ALTHRNATIVES. A HANDBOOK DR PREVENTING UNNECESY
SARY IMMIGRATION BETENTION (2011} envwitable ar hup/iwww.ohehrorg/Documents/Essues/Migrations
Events 1DC pdf.

137, 1CCPR, sapra note 2, ol art. 12; ECHR, supre note &, at art. 2; ACHR, supra aole 12, at
art. 22; Baajul Chanler, supra note 9, at ar. 12; League of Arab States, Arab Charter on Huswan
Rights, at art. 24, May 22, 2004, repristed iz 12 int'i Hum, Rts. Rep. 893 {2003) (entered inte force
Maz. 15, 2008) [hereinafier Arab Charter).
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(8) Paragraph 3 also provides migrants the right to challenge detention,'*®
Clause 2 of Paragraph 3 is a synthesis of Paragraphs 1 and 4 of ICCPR
Article 9.'*° Thus, it both places an obligation on States and provides a
specific right to migrants. It also impliedly incorporates other commentary
that has stressed the link between legal personhood (as a fundamental
expression of liberty) and prohibitions on arbitrary detention and the common-
law-derived right of habeas corpus.’* This restriction applies to all forms of
detention, including detention at the border, and not just detention in
connection with removal,

(9) Paragraph 4: Most fundamentally, Paragraph 4 is rooted in the rightto
be free from torture and cruel, inhumane and degrading treatment.'®’ The
ICCPR makes a specific application of the prohibition on torture, cruel,
inhumane and degrading treatment for the right of detained persons to be
treated with humanity and respect for their human dignity.'* Standards on
conditions of detention are contained in various international authorities.'**
The UNHCR Revised Guidelines on Detention of Asylum Seekers similarly
demand that conditions of detention for any asylum seeker deprived of
liberty be humane and with respect for the inherent dignity of the person,'

(10) Even where deprivations of the iiberty of migrants can be justified
under international human rights law, additional constraints are imposed on
States regarding the conditions of detention and the treatment of detainees.
Accordingly, facilities holding migrants must be sufficiently clean, safe
and healthy to comport with obligations of humane treatment as well as the

138, Guy 5. Goopwin-Gira., Tali REVUGEE IN ENTERNATIONAL Law 97 {1983) ("The rele of
inlernalional law requires tha) there be availabie some procedure whereby 1he underiying legalily of
executive action ¢an be guestioned, such as the writ of habeas corpus in commeon faw jurisdictions™
citing the North Sea Continental Sheif Cases for proposilion thal the ICCPR “embodies and
crystaliizes™ pre-exis) ing rules of customary internalional faw).

139, HOCPR, supra note 2, o) ants. 9(1), 9(4).

140.  Hamdi v. Rumsfeld, 542 1.8, 507, 555 (2004) {Scatia, )., dissenting) (" To make imprison-
men) fawful, b must either be, by process from the couns of judicalure, or by warran) from some fegat
officer, having authority {0 commit 1o prison; which warran must be in wriling, urder the hand and
seal of the magistrate, and express the causes of the commbment, i order 1o be examined nto (if
necessary) spon a habeus corpus.”™} {quoting | W, BLACKSTONE, COMMENTARIES OGN THE LAwS nrf
EnGLAND {31133 (1765)).

141, CAT, supra nore 5, @ art. 16; ICCPR, sapra note 2, at art. 7. BCHR, supra note 8, @ art. 3;
ACHR, supra note 12, at an. 5; Banjul Charter, supra note 9, at art. 3.

142, KCCPR, supra note 2, al art. $0(1). See also ACHR. supre note 2, at ant. 52} Banjul
Charter, supra note 9, at art. 5; Arab Charter, supra nole 137, 8 4t 20,

143, First U.N. Congress on the Preveniion of Crime and 1he Treatinent of Offenders, Siandard
Minimum Rutes for 1he Tremmen of Prisoners {1953) available ar hupfiwww.globatdeiesion
projec) .org/fileadminfdocs/Standard-Mintrum-Rutes- for-the: Trearment of-Prisoners.pdf; Body of
Principies for the Protection of All Persoss Uader Any Form of Detention imprisonmenr, G.A. Res.
43/F73, UN. Doc. A/RES/43/173 {Dec. G, 1988} LLN. Ruies for the Protection of Juvenites Deprived
of Their Liberty, G A, Res. 45/113, UN. Doc. A/RES/45/113 (Dec. 14, 1990); U.N. Ruics for the
Treaiment of Women Prisoners and Non-custodial Measures for Women Offenders (The Bangkok
Rules}, G.A. Res. 65/229, UN. Doc, A/RESIGS/229 (Mar. 16, 2611).

4. Tai BN, Rergoli: Aconcy, DImEstion GuipRLNgs: GUIDELINES DN THEE AMPLICABLLE
CRITERIA ANI? STANDARDY RELATING TO THE DIFTENTION OF ASYLUM- SEEKERY AND ALTHRNATIVIS 10
DuTrntion (2012}, bt pfwww.aunher.orgfrefworld/docid/503489533b8 himt.
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freedom from torture and cruel, inhumane or degrading reatment. ' Depri-
vations of liberty should not be punitive in nature, and migrants subject 1o
administrative detention should not be held in criminal detention facilities,'*
To be compatible with human dignity, conditions of detention shouid not
subject detainees 10 a level of suffering beyond that inherent in detention,'*’
Moreover, the cumulative effect of a number of poor conditions may
lead to a violation of the prohibition against crued, inhumane and degrading
treatment,**®

(11) Overcrowding: One of the most frequent obstacles to the respect of
human dignity and to the prohibition of cruel, inhumane and degrading
treatment and other forms of ill-treatment in places of detention is over-
crowding.'*” Paragraph 4 prohibits severe overcrowding and less severe
overcrowding when in conjunction with other poor conditions of detention, ¢

(12) Access to Health Care: The right to health for all migrants, pro-
vided in Article 21 also applies to migrants deprived of liberty. Inadequate
healthcare or access to essential medicines for migrants deprived of liberty
may aiso violate the prohibition on cruel, inhumane and degrading treatment
and Paragraph 4. Lastly, security measures applied during medical treatment
must also comport with the requirements of Paragraph 4.

(13) Protection from Violence: With respect to migrants deprived of
liberty, the State has a heightened obligation to protect and a special duty
of care.”™ Accordingly, exeessive or inappropriate use of physical restraint
and any physical or sexual assaults of migrants deprived of liberty may also
violate Paragraph 4.

(34) Paragraph 5. States have an obligation to provide available, ad-
equate, effective, prompt and appropriate remedies to victims of violations
of international human rights law and intemational humanitarian law, includ-
ing reparation.’> In accordance with this general principle, Paragraph 35
restates the right to reparation, including compensation, for persons, includ-

145, CAT, supra nowe 5, at art, 16; WOCPR, supra note 2, at ant. 7; ECHR, supro note 8, at an, 3;
ACHR, sapra note £2, ut art. 5; Banjul Charter, supra note 9, at ant. 8.

i46.  Homan Rights of Migraats, Interastional Standards and the Retum Directive of the B4,
Inter- A, Comm’n H.R., Resotution 93/08 (July 25, 2008).

147.  8.D.v. Greece, App. No. 5354 1/07, Bur. Ct. H.R.,§ 45 {2011), M.S.5. v. Belgium, App. No.
30696/09, 53 Eur. LR, Rep. 2, 72 £2011); “Juvenite Reeducation institute™ v. Paraguay, Preliminary
Objections, Merits, Reparations, aad Costs, Judgment, ister-Am. Ct. H.R. (ser. C) No. 112, 9§ 154-55
{Sept. 2, 2004},

148. Dougoz v. Greece, App. No. 40907798, 29 Eur. H.R. Rep. CD147 {201 1); Z.N.8. v. Turkey,
App. No. 2i896/08 Bur. Cr. H.R. (2010); Charakili v. Turkey, App. Ne. 46605/07, 55 Eur. H.R.
Rep. i1 (2080); M.S.8. v. Belgium, 53 Euz. H.R. Rep. 5t 73-74.

i49. Speciai Rapportewr on Torture, Civil and Political Rights, including the Questions of
Torwre and Detention: Tortere and Other Crued, Inhuman, or Degrading Treatroent or Porishrent,
Human Rights Councii, § 49, U.N. Dog. EfCN.4/2004/56 (Dec. 23, 2003).

150, Orckowski v. Poland, App. No. 17885/04 Eur. Cs. H.R., 9 $22-23 {2009}, at bup:#hudec.
echr.coe.int/sites/eng/pages/search.aspx i =001 953 144{ "itemid™{ 001852147}

151,  Henaf v. France, App. No. 65436/01, 40 Eur. H.R. Rep. 44, 999-1001 {2005).

152, Saiman v. Turkey, App. No. 21986/93, 34 Eur. H.R. Rep. 17 (2002},

153, G.A. Res. 607147, LN, Doc. A/RESISU 147 (Dec. 16, 2005},
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ing migrants, found by domestic or international courts or other competent
authorities to have been wrongfully detained.**

ARTICLE T
LEGAL PERSONHOOD

{1) Every migrant has the right to recognition everywhere as a person
before the law.

{2) To give effect to this right to migrants and migrant families, every
child shall be registered immediately in the country of the child’s birth. A
child shall be provided with a birth certificate that provides permanent,
official and visible evidence of a State’s legal recognition of the child’s
existence as a member of society.

{3) Every migrant has the right to all documents necessary for the
enjoyment and exercise of their legal rights, such as passports, personal
identification documents, birth certificates and marriage certificates. It shall
be unlawful for anyone, other than a duly authorized public official, to
confiscate, destroy, or attempt to destroy identity documents, documents
authorizing entry to or stay, residence or establishment in the national
territory, or work permits.

Commentary

(1) Paragraph I The purpose of Paragraph | is to reuaffirm that every
person, including a migrant, has the right to be recognized as a person be-
fore the law. This right includes all of the responsibilities required of and
protections offered by a legal system. The Paragraph seeks to address that
while citizens may possess rights not afforded to non-citizens, the right to
recognition as a person before the law is 4 right that must be afforded equaliy
and is non-derogable.'>® The right is enshrined in the UDHR, Article 16 of
the KCCPR, and other relevant international instruments.’>®

(2) Paragraph 2: The purpose of Paragraph 2 is to recognize the impor-
tance of birth registration as a means for preserving the right to recog-
nition as 4 person before the law by providing an official record of the
existence of a person and to allow an individual to retain documentation of
this official record through the issuance of a birth certificate.”’” Regardless of

i34, ICCPR, supra note 2, at art. 9(3); ECHR, supra note 8, at art. 3{5); Arab Charnwer, supra
nole 137, atan, 147,

155, 1CCPR, supra note 2, at art. 4.

186, 1CCPR, supre note 2, a2 an. 16; Guiding Principles on Internal Displacement, supra note 23,
at Priaciple 20; Banjui Charter, supra notc 9, at art. 5 CPRD, supra note 7, at an. 12,

§57. Human Rights Council, Birth Registeation and the Right of Everyone to Recognition
Everywhere as a Person before the Law, U.N. Doc. AAHRC/19/L.24 (March 16, 2012); Human Rights
Comm., General Congmient No. 17 Rights of the Chitd, Article. 24, UN. Doc. HRIGEN/HRev. 1
at 23, 97 (Ape. 7, 1989), at hup:fecpreentre orgldoc/TCCPRAGerersi %20Co mments/HREGEN. 1.
Rev.9%28Vol 1626 _H28CCHT%29_en.pdf (“Under article 24, paragraph 2, every child has the right
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nationality laws of individual countries, all children should be registered
immediately after birth on the territory of the country of the child’s birth.'*®
Birth registration should be free of charge and should be performed with-
out delay."™ This Paragraph seeks to address that children born to migrants
do not always have equal access to birth registration and denial of regis-
tration leaves children vulnerable to statelessness, as addressed in the Inter-
American Court of Human Rights case, Yean and Bosico v. Deminican
Republic.'™ The right to registration immediately after birth is enshrined in
the ICCPR, the CRC, and other relevant international instruments., ¢!

(3) Paragraph 3: The purpose of Paragraph 3 is to recognize the impor-
tance of identity documents that provide a record of an individual’s existence
as a means of preserving the right to recognition as a person before the law. In
the case of migrants who fall under the protection of the 193] Refugee
Convention and its 1967 Protocol or the Guiding Principles on Internal
Displacement, the authorities shail issue identity decuments or facilitate
the issuance of new documents.'®” The protection for migrants against the
destruction of such documents originates in the ICRMW,'®?

te be registered irmmediutely after bintk and o have a pame. In the Committee's opinion, this
provision shouid be interpreted as being closely finked 1o the provision concerniag the right to special
measures of protection and it is designed o promote recogaition of the child's legal personality™).

158, See (G.A. Res. 657197 § 43(j), U.N. Do, A/RES/65/157 (Mar. 30, 20¢i); HR.C. Res. 16712,
U.N. Boc. AMRCAG/A.I3/MRev.t (Mar. 22, 20611), at hitpi/fdaccess-dds-ny.en.org/doc/HINDQCY
LTDAG 11 22034/PDFIG 1112234, pdf?0penElement; Recommendution on the Natienadity of Chil
dren CM/Rec{2009)13, § 37 (Dec. 9, 2009}, at https://wed.coe. inl/ ViewDoc jsp?id = § 563529 (" States
should register the birth of every child bora on their territory, even in cases of the iliegal presence of
foreign or stateiess parents, or when the parents of the child ure ynknown. States should not refuse the
registration because of the foreign rationality of the child."); Ineta Ziemwle, Article 7: The Right 1o
Birth Registration, Name and Nationatity, and the Right to Know end Be Cared for by Parenis, A
COMMENTARY 0N THE UNITED NaTemws CONVENTION ON THE RIGHTS oF 101 CHiLg, Vol 7, p. 25 £2007)
("A State, at feast, should register a child “immedistely after birth." This does not guarantee
nationatity 1o a chiid but # ensurcs some recogrition by the legal system.”).

{59, Recommesndution on the Nationality of Children, supra note 158, ¢ 57.

160, Yezan and Bosico v. Dominican Republic, Judgment, loter Am, Ct. H.R. (ser. T No. 130
(Sept. 8, 2005).

161, ICCPR, supra note 2, at ant. 24; CRQ, supra note 6, 3t art. 7, IKCRMW, suprg note 5, at
urt. 29; African Charter on the Rights and Welfare of the Chiid, art. 6, July, 1998 QAU Dcec.
CARBREG/24,5/49 (1990) (entered into force Nov. 29, 1999} [hereinafter African Children's
Charter]; Recommendution on the Natiorality of Children, supra note |58.

162, 1931 Refugee Convention, supre note 16, at art. 27 ("The Contracting States shall issue
identity papers to any refugee in their territory who does not possess a valid travel document.. See
Guiding Principles on Internal Displacement, supra note 23, at Principle 28(2) {"[TThe authorities
concerned shall issue to them all documents necessary for the enjoyment and exercise of their legal
tights, such us passports, personal identification documents, birth cenificstes and marriage certifi-
cates, in particulas, the authorities shull facilitate the issuance of new documents or the replacenent
of documcnts fost in the course of displucement, without imposing unseasonabie conditions . . "3

163, HCRMW, sapru note 16, at art. 21 ("1t shali be unlawful for anyone, other than a public
official duly authorized by iaw, 1o confiscate, destroy or attempt o destroy identity documents,
docaments agthorizing eatry te or stay, residence or establishment in the national tesrvitory or work
permits.”}. See alse ILO Convention 188, supra aote 16, at an. %e) ("Bach Member shall take
measures to ensure that domestic workers . . . (¢) are entitled to keep in their possession their travel
and identity docaments.™)


https://wcd.coe.int/ViewDoc.jsp?id
http://daccess-dds-ny.un.org/dodUNDOC
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ArnicLe 8
ReMEDY

Every migrant has the right to an effective remedy for acts violating
the rights guaranteed to the migrant by the relevant domestic law as wel as
international law, including those rights or freedoms herein recognized.

Commentary

(1) The remedy clause of the IMBR finds its roots in Article 8 of the
UDHR and Article 2(3) of the ICCPR.'* Article 8 of the UDHR is one of a
series of articles that are seen as the first articulation of a right to a fair trial in
a modem, multilateral document.'®® Article 8 specifically ensures that every
person is given some form of judicial or administrative recourse in the event
of a violation of national or international law, and IMBR Article 8 reiterates
that nght for migrants. ICCPR Article 2(3) provides a remedy to persons
whose rights and freedoms in the ICCPR itself have been violated. In that
vein, IMBR Article 8 explicitly provides migrants with a remedy for any
violations of the rights and freedoms mentioned in the IMBR.

(2) Coupled with the equality provisions found in Article 3 of the IMBR,
this remedy clause provides migrants with the same ability to avail them-
selves of national and international law as any national of the receiving State,
empowering them to seek recourse against violations of their rights by the
govemment or private parties, n accordance with governing national and
international laws. International and regional bodies have affirmed that a
right to a remedy applies to all migrants, regardless of status.'*® Remedies for
human rights violations must be “prompt, effective, accessible, impartial and
independent, must be enforceable, and lead to cessation of or reparation for
the human rights violation concerned.”'®’

164. UDHR, supra note L, at art. 8; FCCPR, supra note 2, w2 art. 2(3). See alvo TCRMW, supra
note 16, at art. §3; ICERD, supra note 4, at art. 6; CAT, supro pote 5, at ant, 14; CPED, supra note 19,
at art. B(2); ECHR, supra note B, at urt. 13, ACHR, supra aote 12, at art. 25; G.A. Res. 60/147 supra
note 153.

¥65. These anicles ure UDHR, supra note 1, at arts. 8-11. See Beth Simmons, Civif Righis in
International Law: Compliance with Aspects of the " Internarional Bl of Righis,” 16 fun, J. Grosas
LEGAL Stun. 437, 481 {2009} :

166. See Comm. on the Elimination of Discrim. Aguinst Women, General Recommendation
No. 26, supra note 108, $§ 21.22; Juridical Condition and Rights of the HUndocumented Migeants,
Advisory Opinica OC-§8/03, inter- Am. Ct. H.R. {ser. A) No. 18,9 170 (Sept. 17, 2003}, Comm. on
the Efimination of Racial Diserim., Concluding Observations on Repubiic of Korea, § 18, UN. Doc.
CERDIC/KORICO/ 4 (Aug. 17, 2007), at hup:ffwww2.obchrorglenglish/bodies/cerd/docs/CER D).
C.KOR.CO.1.pdf; Comm. on Migrant Workers, Concluding Observations on Mexico, $9 30-31, UN.
Boc. CMW/ICIMEX/CO/ L Add. ] (June 19, 2008), at bstp:/fwww 2 ohchr.orgfenglish/hodies/omawidocs/
CMW.CMEX.CO.{ Add. 1 .pdf.

167, Bt CoMM'N of BURISTS, MIGRATION AND INTERNATIONAL HumaN Ricats baw: Pract-
THONERS Uy No. 6, at 123,


http:T!ONf.RS
http:CMW.C.MEX.CO
http://www2.ohchr.org/eng!ish/bodies/cerdldocs/CERD
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ARTICLE 9
DUE PROCESS

(1) Every migrant has the right to due process of iaw before the courts,
tribunals, and all other organs and authorities administering justice, as well
as those specifically charged with making status determinations regarding
migrants.

(2) States shall provide legal aid and representation in criminal proceed-
ings. States should provide legal representation to migrants in all proceedings
related to their legal status as a migrant.

(3) Every migrant shall be entitled to interpretation in a language the
migrant can understand in criminal proceedings. Migrants should be entitled
to interpretation in a language the migrant can understand in all proceedings.

(4) The migrant shall be informed of the availability of such interpreta-
tion, aid and representation upon receiving a civil complaint, administrative
SUMMONS, OF LPOn arrest.

(5) Migrants should be free from disproportionate penalties on account of
entry, presence or status, or on account of any other offense which can only
be committed by migrants.

Commentary

(1} The right to due process of law is a fundamental check on arbitrary
treatment and the violation of other rights. Article 9 affirms a strong principle
of customary international law grounded in comity and historical notions of
equality and echoed in human rights law and jurisprudence. In affirming a
general right to due process for migrants, the IMBR goes further than other
international instruments to give specific content to the implications of
personhood for migrants before the law.

(2) The international community has long realized the importance of due
process of law as a check on rights abuses. Although implicitly applicable to
migrants by virtue of their personhood, a migrant’s right to due process is
subject to particularly pronounced abuses by governments.'®® OFf particular
concern is administrative detention of migrants, the increasing use of
criminal sanctions as a policy response to increases in migration, and State
responses to terrorism.

(3) Paragraph I1: Paragraph | affirms the general right of due process
before all adjudicatory institutions to all migrants.'® Human rights law

168. See, e.g.. Oramtes-Hernandez v. Gonzales, 504 FSupp.2d 825 (C.D.Cal, 2007); Karen
Tumlin, bmmigration Detention Centers under the Microscope: Recent Reports Reveal Widespread
Viodations of the National Detention Standards, 2316 Damicrants” RIGHTS Urnan: 6 2007} (review-
ing U.S. government violations of its own standards regarding migrant detestion).

169. UDHR, supra note 1, at ants. 6, 10, 11; ICCPR, supra note 2, at ants. 14, 16; 1ICERD, supra
note 4, at art. S(a); ICRMW, suprd vote 10, at arts. 17(1), 18{1); G.A. Res. 40/144, art. 3{1)(c}), U.N.
Doc. AMRESHMO/ 144 {(Dec. 13, 1985), CRC, supra note ¢, at arts. 12(2), 40(k); ECHR, supra notc §,
at art. 6(1).


http:F.Supp.2d
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establishes due process as an essential consequence of personhood in a fair
legal regime. Due process is recognized in more than one infernational legal
instrument as a fundamental human right, and migrants’ due process rights
fall under general human rights protections. Despite these general protec-
tions, heightened abuses affecting migrants require specific provisions aimed
at enshrining migrants’ rights to the same treatment as nationals of a State.
Both classes are entitled to the respect of due process under international
human rights law. Article 9(1) achieves this by reiterating the human right 10
due process and applying it explicitly to migrants, thereby ¢liminating any
misconception that migrants can be treated in a manner inferior to nationals
with regard to due process.

(5) The right 1o due process is intended 1o include all of the procedural
guaraniees of Article 13 of the ICCPR, essentially the opportunity to be
represented and heard before a competent decision maker. The IMBR, like
the ICCPR, prohibits collective expulsion.'” Importantly, the IMBR docs
not limit the right to due process to those with lawful status, but provides this
right explicitly to all migrants.'”’

(6) Paragraph 2. Paragraph 2 recognizes the right of migrants to be
provided free legal assistance and representation in criminal proceedings
when they cannot afford it. The State must provide free legal assistance and
represeniation fo low-income migrants in criminal cases where they are
defendants. As far as possible, taking into account the circumstances of the
individual case, the financial needs of the migrant, and the fundamental rights
at stake, the State shall provide free legal assistance and representation to
migrants in all proceedings related to their status as a migrant.”” Due to the
special and critical nature of administrative proceedings related to the legal
status of migrants and their families, especially expulsion or deportation
proceedings, the State has a duty 1o provide low-income migrants free legal
assistance and representation in those cases wherever possible.'”?

(7) Access to counsel is an essential element of due process, and the
provision of legal aid and representation to the poor is grounded in notions
of state responsibility in the context of international human rights obliga-
tions.”* IOCPR Article 14 only expressly recognizes a right to free counsel

70, Joseph, et al., supra note 90, at 378,

171, See loseph, et al., supra note 99, at 379,

172, Asticke 13 of the ICCPR and Anicie 1.1(¢} of the ECHR Protocol 7 guaranice the right to
representation before the authority competent to decide on an expulsion decision. ICCPR, supra
note 2, st art. 130 ECHR, supra note B, at £.1{¢).

F73.  Nofan v, Russia, App. No. 2512/04, 53 Eur. H.R. Rep. 29, 1006 (Feb. |2, 2009} (finding o
violation of ECHR Protocol 7 when “the Government did not furnish any explasation as to why the
decision on the applicant’s exclusion had not been communicated to ki for more than three months
and why he had not been allowed o submit reasons against his expuision and fo huve Mis cuse
reviewed with the pariicipasion of his counsel” {grmphasis added)).

174.  Eileen Skinnider, The Responsibility of Stutes to Provide Legut Ald {The Int*] Cir. for Crim.
Law Reform and Crim. Just, Pol'y, 1999}, avuilable wr htip:ffwww.iccirlaw.uhe. ca/Publications/
Repensfbeiiing.pdf.


http://www.icc!r.law.ubc.ca/Pub!ications
http:Lei:l.ll
http:recogni1.ed

2013] THE INTERNATIONAL MIGRANTS BiLL OF RiGHTS 59

in criminal cases.'”” However, the Human Rights Committee has emphasized
that Article 14 applies to both criminal and civil cases.’”® The United Nations
Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment provides that a detained person is entitied to have
legal counsel assigned by a judicial or other authority in all cases where the
interests of justice so require and without payment if the migrant does not
have sufficient funds to pay.'”’ The United Nations Basic Principles on the
Role of Lawyers states that governments shall ensure the provision of
sufficient funding and other resources for legal services to the poor and, as
necessary, 1o other disadvantaged persons, and that professional associations
of lawyers should ccoperate in the organization and provision of services,
facilities, and other resources.’” The principle of providing legal represen-
fation at public expense to litigants who are unable to afford it is widely
accepted and observed: Canada, Australia, New Zealand, Brazil, Madagascar
and South Africa have statutes or constitutional provisions providing for free
civil counsel for those in need.'” In 1979 the European Court of Human
Rights ruled in Airey v. lreland that free civil counsel to facilitate access to
the courts was a basic right."® Thereafter, the Council of Europe requires its
members to provide free counsel. Each country has met this requirement, but
with limits in the form of merit-based and need-based eligibility standards,'®
This principle is also grounded in treaty law: the OAS Charter explicitly
recognizes a right to counsel,™ and the Inter-American Court of Human
Rights and the Inter-American Commission on Human Rights have recog-
nized that the right applies in both civil and criminal cases.'®

(8) Asa recognized human right, the right to state-funded legal assistance
is essential in criminal proceedings due to the fundamental rights at stake.'™
This right is not limited to criminal proceedings and should be expanded to
include all proceedings related 1o a migrant’s status 10 ensure that the IMBRs

175, 1CCPR, supra note 2, at art. 14(3Md).

176, Human Rights Comm., Generaf Comment No. 13, Article 14 {Equality before the Courts
and the Right to a Fair and Public Hearing by un Independent Court Estublished by Law} § 3, UN
Doc. HRMGENIWRev. | {Apr. 13, £984), at hitpHeepreentre.osgfdoc/ICCPR/General®%20Commenss/
HRLGEN.1.Rev.9%28Vol1%29_%28GC13%29 _en.pdi.

177, G.AL Res 437173, ULN. Doc. A/RES/43173 (Dec. 9, 1968).

178.  Eighth United Nations Congsess on the Prevention of Crime and the Treasment of Offenders,
Havana, Cuba, Aug. 27-Sept. 7, 1996, Busiv Principles on the Role of Lawyvers, U.N. Dog, AfCONF.
144/28/Rev |, at hup:fiwww.unher.org/refworld/docid/3dab2i034 himi,

1’79,  Raven Lidman, Civil (ideon: A Human Right Elsewhere in the World, 40 CLEARINGHOUSE
Ruvizw 288 (2006).

180, Airey v frefund, App. No. 628%/73, 2 Eur, HR. Rep. 305 (0¢c1. 9, 1979).

18}, Lidman, supra sote F79, at 292,

182, Charter of the Organization of the American States, art. 43, Dec. 13, 1951, 119 UNTS. 3
{hereinafier QAS Charter].

183,  Access to Justice as a Guarantee of Economic, Social and Cultural Rights: A Review of the
Standards Adopted by the Inter-Amencan System of Human Rights, Advisory Opinion, Inter-Am.
Comm'n HR., OEA/Ser L /VALI129 doc. 4G 182 (Sept. 7, 2007

184,  For a discassion of the historical developraent of free fegal aid and the priosity of criminal
cases see Skinnider, supra note 74,


http:/lwww.unhcr.org/refwor1d/docid/3ddb9f0J4.h1m
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right to due process is meaningfully secured. This right has special relevance
in the context of immigration proceedings due to the fundamental rights at
stake, and States should make every effort to provide migrants with free legal
aid and representation in proceedings related to their status or the status of
their family members,'®

(9) Paragraph 3. The right of a migrant 10 an interpreter draws from
international human rights norms. In the criminal context, the ICCPR ex-
plicitly guarantees defendants the right to be informed of their charges in
detail in a language they understand.'®® The ICCPR also provides for
defendants to enjoy the free assistance of an interpreter.'® In the civil con-
text, there is no explicit intemational right to interpretation, but it can be
inferred from the provisions of the ICCPR, the CAT and the UDHR.'®® These
documents all contain language on due process and faimess that underscore
the importance of a defendant’s awareness of charges and proceedings.'®
Although the grounds for this requirement are much stronger in criminal
cases, the civil and administrative contexts (particularly those proceedings
related to a migrant’s status) should also be considered important, due to the
human rights interests at stake and the importance of integrity and fairness in
the legal process.

(10) A defendant needs to be fully aware of the charges or details of the
proceedings brought against the defendant, whether in the criminal, civil,
or administrative contexts, in order to properly prepare a defense. This is
especially relevant where the defendant is a migrant who may not sufficiently
understand the language or legal culture of the host country. As noted in
Paragraph 6 of this Commentary, while the defendant’s right to an interpreter
is explicit in the ICCPR for criminal matters, it is only an inferred right in the
civil context. Article 9(3) explicitly provides for interpretation to be offered
to migrant defendants so that they may understand in detail the charges and
proceedings brought against them. It also extends the right to an interpreter,
making it applicable in civil, criminal and administrative proceedings.

(11} Although the IMBR did not adopt the language of the ICCPR, which
promises the “free assistance of an interpreter,” the host government should

185, See Juridical Condition and Righis of the Undocumented Migrants, supra note 166, 1 126;
Velez Loor v. Panama, Preliminary Objections, Merits, Reparations and Costs, Judgment, Infer-Am.
Ct, HR. (ser. €) No. 218, § 146 {Nov. 23, 2018).

186. ICCPR, supra note 2, at ant. 1433(a) {*In the determination of any criminal charge against
kim, everyone shall be entitied to the followisg minimum guarantecs, in full equality .. . to be
informed promptly and is detat! in a language which he undersiands of the nature and cause of the
charge against him'™).

187, 1CCPR, supre note 2, at art. 14433(f) {"In the determination of any criminal charge against
him, everyone shall be estitied ... to have the free assistance of an interpreter i he cannot
understand or speak the fangoage used in cout.").

188. Compare KatHY LASTER & VERONICA L, TAYLOR, INTHRURETERS AND THE LEGAL SYsTiM 73
(19%4) with ECHR, supra note 8, at ant. 6 (interpreted as not applying to immigration proceedings).

P89, UDHR, supra note §, at an, Hh ICCPR, supra note 2, at art. 9(2)-(5) CAT, supra note 5,
at arts. 13, 14,
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defray the costs of the interpretation service in order to ensure financial
considerations do not interfere with migrant defendants’ exercise of their
rights.

(12) Paragraph 4: This Paragraph makes it mandatory that a migrant be
informed of the migrant’s right to free counsel, interpretation, and other aid
promptly after receiving notice of the criminal, civil, or administrative
proceedings to which the migrant is a party.

{13) In order to prevent abuses and to ensure the full enjoyment of the
rights secured under i, the IMBR provides that migrant defendants be
given notice of their entitiement to counsel and to an interpreter. In addi-
tion, migrants in civil and immigration cases must be notified of representa-
tion, aid, and interpretation at the outset of a proceeding. Due to migrants’
potential unfamiliarity with local legal procedures and language, early
notification of these services is critical.

(14) Paragraph 5. Paragraph 5 builds on language in Article 31 of the
1951 Refugee Convention.”® Freedom from disproportionate penalties also
builds on general due process and non-discrimination principles. States
should particularly ensure that their detention and expulsion policies meet the
appropriate proportionality standards.

ArTiCLE 10
Vierimg o CriMe

(1) Every migrant victim of crime has the right to assistance and protec-
tion, including access to compensation and restitution,

(2) States shall provide assistance to ensure the physical, psychological,
and social recovery of victims of crimes, especially where such individuals
are victims of trafficking in persons.

Commentary

(1) This Article seeks to establish the right of migrant victims of ¢rime to
receive assistance and protection regardless of their immigration status,
Ensuring this right may require the disaggregation of law enforcement from
immigration control because concerns over immigration status may other-
wise expose migrants to manipulation and abuse. Because migrant victims of
crime, especially in cases of human trafficking, may experience particular
trauma, States should provide assistance that ensures migrants’ physical,
psychological, and social recovery.

190, 1951 Refugee Convention, supra note 16, at art. 31 (“The Coutracting States shabi aot
impose penzlties, on account of their illegal entry or presence, on refugees who, comiag directiy from
a territory where their life or freedom was threatened in the sense of article !, eater or are present in
their tersitory without agthorization, provided they present themselves without delay to the asthori-
ties and show good cause for their Hlegal entry or presence ™).



62 GEORGETOWN IMMIGRATION L.AW JOURNAL [Vol. 28:23

(2} As non-citizens, migrants face unique challenges in accessing local
law enforcement mechanisms. Migrants may fail to report crimes or {0 seek
assistance due to ignorance about local laws or concems about immigration
enforcement, leaving them particularly vulnerable to crime, exploitation, and
manipulation,’”’

(3) Of particular concern are victims of human trafficking, who are sub-
jected 1o treatment amounting to arbitrary detention, slavery, rape, or cruel,
inhuman and degrading treatment,’”” and often struggle to receive assistance
even after they are discovered, '™

(4) Paragraph 1. Paragraph | establishes the right of migrant victims of
crime to receive assistance and protection from local law enforcement. This
right is most strongly recognized in instruments addressing trafficking in
porsons, including the Protocol to Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and Children (Palermo Protocol) attached to
the U.N. Convention Against Organized Crime,””* and the Council of Europe
Convention on Action Against Trafficking in Human Beings.'”” The IMBR
draws on these and other instruments contermnplating State obligations to-
wards victims of crime to establish a general right of migrant victims of
crime to protection and assistance,’”®

(5) Without an established right to protection and assistance irrespective
of immigration status, migrant victims of crime may hesitate to come for-
ward and may become susceptible 1o threats and infimidation by abusive
partners, predatory employers, and other potential assailants.’”” This Article
recognizes the right of migrants to access local law enforcement when they
have been subjected to mistreatment. Moreover, public safety is best served
by encouraging victims of crime to report abuse, thus denying perpetrators
the opporiunity to commit crimes against individuals silenced by the fear of
possible immigration enforcement actions. This recognition is reflected in a
growing State practice of providing special protections to migrant victims of

1638, See, e.g.. Fiona David, Law Euforcement Responses to Trafficking in Persons: Challenges
aid Ewmerging Good Practice, in Trends and Issues in Crime and Crimisal ustice No. 347 {Toni
Makkai ed.. 2007).

192, The Globat Problem of Trafficking in Persons: Breaking the Vicious Cyele on “Traffickiag
of Women and Children in the International Sex Trade,” Hearing before the H. Comm. on int']
Relations, 10)6th Cong. 2 {1999) (statement of Hareld Hongju Kok, Assistant Secretary of Staie).

193, See Raina Kapur. Migran: Wonen and the Legal Poliics of Anii-Trafficking Interventiony,
in TrarPCKING N Humans: Socias, Culrurai ann Poumcan Bamensions 11, 118 19 (Edward
Newman & Safly Cameron eds., 2007).

194,  Palermo Protocod, supra note 16,

195. Council of Burope Coavenlion on Aciion agaiust Trafficking in Human Beings, May 16,
005, C.ET.S. No. 197,

196,  Ser Palermo Protocol, supra note 6, at art. 25(2); Recommendation on the Protection of
Women Against Violence CM/Ree{2002)5 (Apr. 30, 2002). See afso INT'5. COMM'N oF JURISTS, Supra
aote 167, 0 83

197, 3ee, e.g.. David, supra note 191,
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crime actively cooperating with criminal prosecutions.'”® The IMBR goes
further than other instruments in recognizing that all migrant victims of crime
are entitled to genuine assistance and protection.

{6) Taking appropriate measures t0 provide assistance and protection to
migrant victims of crime may require separation of law enforcement from
immigration control. When such considerations are linked through concur-
rent enforcement, migrant victims of crime become vulnerable to exploita-
tion and manipulation by criminals threatening to retaliate by reporting
migrants to immigration authorities. Disaggregation of law and immigration
enforcement also requires meaningful protections for migrant victims of
crime who depend on their abuser for immigration status.

(7) Special attention should be given to address racist and xenophobic
practices by law enforcement officials toward migrant victims of crime.'™* A
State’s obligation to ensure that migrants are assisted without discrimination
on account of race or national origin is derived from the ICERD, as further
affirmed by the international community in the Durban Declaration, which
states that “policies towards migration should not be based on racism, racial
discrimination, xenophobia and related intolerance,”*%°

{8) Because the provision of such services is costly, States should also
consider supporting the right of migrant victims established in Paragraph I to
compensation and restitution by providing victims with the ability to pursue
legal action and recover damages from those responsible, particularly any
business entities that have knowingly and unlawfully profited from the labor
of migrants, and especially victims of human trafficking.

(9) Paragraph 2. Paragraph 2 recognizes that migrant victims of crime
may require special assistance and support in order to recover from abuse,
This is particularly the case for victims of human trafficking. The Palermo
Protocol”®' and the Council of Europe Convention make special recogni-
tion of this fact.” The IMBR recognizes that all other migrant victims
of crime, especially victims of domestic abuse, may require special assis-
tance for addressing their physical and psychological needs, including basic
assistance such as translation and counseling regarding their legal rights.

198, See, e.g.. Palermo Protocol, supra note 16, at art. 24(1) {“Each State Party shall take
appropriate meassres within its means to provide effective protection from potential retaliation or
intimidation for witnesses in criminal proceedings who give testimony concerning offences.”). See
aiser Inr‘s, Cams'N OF JURISTS, suprg nole 167, at 88,

198, See, eg. InTL Comm s ar Jurlsts, suprd aote 167, at 314,

200. World Coenference against Racism, Racial Discrimination, Xenophobia and Related in-
tolerance, Aug. 3i-Sept. 8, 2004, Declaration, I 12, 16, 38, 47-31, a1 hup/fwww.unorg/WCAR/
durban.pdf.

261, Palermo Protocol, supre nowe 16, art. 603} {"Each State Party shail consider implementing
measures to provide for the physical, psycholegical and social recovery of victims of trafficking in
persons . ...

202. Council of Evrope Convenlion on Action againsl Trafficking in Human Beings, supra
aote 193, at art. $2(1) ("Each Party shall adopt such legislative or other measures as may be necessary
to assist victims in their physical. psychological and social recovery.”}.
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This is especially important when, as is often the case, migrants may not have
an understanding of local laws and customs, may struggle to access institu-
tions providing assistance, and lack access to mformal support networks due
to their status. Article 10 should be read in conjunction with the rights of
voinerable migrants in Article 4, due process rights contained in Article 9,
and the right t0 health in Article 21.

{10) Paragraph 2 seeks to ensure that migrant victims of crime are
provided with special protections to address their unique vulnerabilities and
any physical or psychological trauma. Especially in cases of human traffick-
ing, States should consider providing, inter alia, appropriate housing; coun-
seling and information, particularly with regard to legal rights, in a Janguage
understood by the victim; medical, psychological and material assistance;
and employment, education and training opportunities.

(11} In general, regard should be had for the age, gender and special needs
of victims. In the case of children, particular attention should be paid to the
provision of housing, education, and other care.

(12) Non-governmental organizations often play a special role in pro-
viding assistance to migrant victims of crime, who may fear government
authorities or require special expertise *® States are encouraged to cooperate
with non-governmental organizations and other elements of civil society in
providing assistance to migrant victims of crime. This perspective reflects
best practices among practitioners,”™ as well as the langnage of instruments
addressing the needs of victims of human trafficking.”%*

ArTiCLE 11
EXPULSION

(1) Every migrant has the right to protection against discriminatory or
arbitrary expulsion or deportation, including collective expulsion. States
shall expel a migrant only when justified by the specific facts relevant to the
individual concerned and only pursuant to a decision reached in accordance
with and authorized by law.

(2) Migrants have a right t0 an effective remedy when expulsion would
give rise to a violation of human rights.

(3) Except where compelling reasons of national security otherwise
require, a migrant shall be allowed to submit the reasons against expulsion
and to have the migrant’s case reviewed by, and be represented for the

203, See, e, Mark Lagoen, The Global Abotition of Humun Trafficking: The indispensible Role
af the United States, 121 Gea. 1, ber's, Avrmy 89, 96 (201 1),

204.  See David, supra note 1491,

205. See. e.g., Pakirme Protocol, supra note 16, at art. 16(2} ("States Parties shaii provide or
strengthen training for law enforcement, immigration and other relevant officials , . | [whichl shouid
also take into account the need 1o consider hurman tights and child- and gender-sensitive 1ssues and it
should encourage cooperation with nea- governmenial orgarizations, other relevan: organizatioas
and other elements of civil sociey.™).
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purpose before, the competent authority or a person or persons especially
designated by the competent authority. Pending such review, the migrant
concerned shall have the right to seek a stay of the decision of expulsion.

(4) The decision to expel a migrant shall be communicated o the mi-
grant in a language the migrant understands. Upon request where not
otherwise mandatory, the decision shall be communicated to the migrant in
writing and, save in exceptional circumstances on account of national
security, the reasons for the decision likewise stated. The migrant shall be
informed of these rights before, or at the latest, at the time the decision is
rendered.

(5) Expulsion from a State shall not in itself prejudice any rights of a
migrant acquired in accordance with the law of that State, including the
right to receive wages and other enfitlements due. A migrant shall have a
reasonable opportunity before or after departure to settle any claims for
wages and other entitlements due and any pending habilities.

(6) In effectuating the expulsion of a migrant from its territory, a State
shall ensure the respect of the rights guaranteed to the migrant by relevant
domestic and international law, including those rights or freedoms herein
recognized.

Commentary

(1) Aricle 1] imposes a limitation on the ability of States to remove a
migrant arbitrarily or without due process of law. While the IMBR respects
the sovereign right of States to remove aliens from their territories, it places
restrictions on this right under international law and takes into considera-
tion the particular vulnerability of migrants during expulsion. Arbitrary
expulsion, deportation, and removal of migrants is a human rights issue
with serious and complicated consequences for migrants and their families,
as well as States of origin and receiving States.”® States too often deport
migrants without regard for their rights under international law, including
on the basis of prohibited discriminatory grounds, en masse, and withowt
consideration for their safety in transit or upon return.*”” The international
law governing expulsion is evolving and States must take measures to ensure

206, See, e.g., HusMan RiGuTs WaTCH, No REFuoE: MIGRANTS IN GrEECE 3 (2009}, availuble ar
htip:fiwww rw.orgfenfreports/ 2008/ E 02 mo-refugees: Human RIGHTS WATCH, Pustiin Back, Pusssn
AROUNE FraLY 'S FORCED RETURN 0F Boar MIGRANTS AND ASYLUM SEERERS, LISYA'S MTREATMENT
of MIGRANTS AND ASYLUM SEEKERS {2009}, available at hup/hwww hrw.org/reports/3009/09/21/
pushed-back-pushed- around.

207, See, e.g., Human RGHTS WATCH, DISURIMINATION, DENIAL AND DIFORIATION: HUMAN
RIGHTS ABUSES AFSECTING MIGRANTS LIvING WiTs HIV (2009), available ar htipu//hrw.orglenfroports!
2009706/ § B/discrimination-denial -and-deponation-&, HumaN RiGuys WartcH, Prrious PuiowT:
BukMA'S ROBINGYA TARE 10 TiE Stas (2009}, availuble at hup:Hwww. hrw orglenfrepons/2009/05/26/
perilous-plight-0; Human Rionts WatcH, an: HALT Mass DEPORTANIONS OFF AFGhAans (2007,
avaifable at atpfivwww hrw.orgfen/news/2007/06/ FTfivan-balt- mass-deportation-afghans.
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that they protect both substantive and procedural rights of migrants during
expulsion,*®

(2) Paragraph I: The prohibition on arbitrary expulsion derives from
ICCPR Article 13 and from Article 22(2) of the ICRMW, Both treaties allow
States to expel migrants only when the decision is reached in accordance
with law and minimum process requirements are met.*® If a State seeks to
remove, deport, or expel a migrant, such a decision must be justified by an
application of the facts of the particular migrant’s circumstance and the
apphicable law. In restricting expulsion to decisions made on the basis of
spectfic facts and in accordance with law, Paragraph 1 echoes the prohibi-
tions on discrimination and against arbitrariness.?*°

(3) The prohibition on discriminatory or arbitrary expulsion includes
collective expulsion, which is specifically prohibited in the ICRMW,?"!
and in several regional instruments goveming human rights, such as the
Fourth Protocol to the ECHR,*'? the ACHR,*" the African Charter on
Human and People’s Rights (the Banjul Charter),>’* and the Arab Charter
on Human Rights (Arab Charter).*” The Human Rights Committee has
also affirmed that collective expulsion would be a violation of ICCPR
Article 13.%°

{4) Fundamental procedural protections are required in all circumstances
in which a migrant is subject to a State’s jurisdiction. A State must respect a
migrant’s substantive human rights during the entry process.>’” However,
there are limited procedural protections for migrants at entry.®'®

(5) Paragraph 2. To ensure the right to an effective remedy, States are
obligated to provide opportunities for relief from expulsion when expulsion
would give rise to violation of that migrant’s human rights.**® For example,
States are obligated to provide opportunities for remedy when expulsion

208, See Int'l Law Comra'n, May 7-June L, July 2-Aug. 3, 2012, Expuision of Aliess, UN. Doc.
AJCNARL. 79T GAOR, 64th Sess. (May 24, 2612}

209. ICCPR, supra note 2, atan. 13; ICRMW, supra note 16, at art. 22(2). See afso ECHR, supra
note 8, at Protocel 7, art. 1.

213, See T. Alexander Aleinikoff, fmrernutional Legal Norms and Migration: A Report, in
MIGRATIIN AND INTERNATIONAL LEGAL NorMs |, 19 (T, Alexander Aleinikoff & Vincens Chetai, eds.
2003).

211, HCRMW, supru note 16, at art, 22(1).

212.  ECHR, supra note 8, at Prologol 4.

213, ACHR, supru note 12, at art. 22{9).

214, Banjul Charter, supra note 9, at ast. 12,

215, Asab Charter, supra note 137, at art. 26(2}.

6. General Comment Nu. 15, supra note 66,

217, States must respect these rights {v.g. right to life} whenever a migrant s subject to its
jurisdiction.

218, See Int's. Camm’s ox JURITY, supra note 167, at 45-46.

219 URHR, supra note §, at art. 8; ICCPR, supra note 2, at agt, 2, CAT, supra aote 5, at art. 14;
HCERD, supra note 4, at art. & CRC, supre note 6, a1 art. 39, See also GLA. Res, 607147, supru
aote 153 on the right to a remedy and reparation for victims of gross violalions of international human
rights taw and serious victations of international humanitarian law.
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would give rise to refoulement™® or a violation of the right to respect for

family life.”" According to the U.N. Basic Principles and Guidelines on the
right to a remedy and reparation, remedies for violations of intemational
human rights must be available, adequate, effective, prompt and appropriate.

(6) Paragraph 3. The IMBR extends to all migrants the procedural rights
in Article 22(4) of the ICRMW, namely the rights to submit reasons against
expulsion, to have the case reviewed by the competent authority, and to seek
a stay of the decision of expulsion. ™ While ICCPR Article 13 and Article |
of Protocol No. 7 of the ECHR only apply to migrants lawfully in the
territory, the protections in ICRMW Article 22(4) apply regardiess of status.
Paragraph 3 follows the language in the ICRMW and applies to all mi-
grants.”** At the regional level, the Inter-American Court of Human Rights,
the Inter-American Commission on Human Rights, and the African Commis-
sion on Human and Peoples’ Rights have granted additional procedural
protections by finding that fair trial guarantees apply in expulsion proceed-
ings.”*® The Committee of Ministers of the Council of Europe recommended
that “the removal order should be addressed in writing to the individual
concerned either directly or through hisfher authorised represenia-
tive . . .. [and] shall indicate the legal and factual grounds on which it i
based {and] the remedies available, whether or not they have a suspensive
effect, and the deadlines within which such remedies can be exercised.”?%®

{7y Paragraph 4: Paragraph 4 also provides fundamental procedural
protections required in all circumstances {0 guaraniee the realization, in
practice and not just in theory, of the rights of migrants. Paragraph 4 seeks to
enable migrants to understand and take advantage of their rights in the
context of expuision by invoking and extending to all migrants the protec-
tions of Article 22(3) of the ICRMW .

(8) Paragraph 5: Paragraph 5 derives from Articles 22(6) and 22(9) of the
ICRMW, and seeks to ensure that expulsion does not interfere with any
wages or entitlements due to a migrant. **®

(%) Paragraph 6. Paragraph 6 affirms that States have an obligation to
uphold all other relevant legal obligations, including the obligations con-
tained in the IMBR, when expelling a migrant. In the expulsion context, this

226, InTMIGRANTS B o Ruaims, ast. 13, 28 G, Imsicr. L3 18,

22 See, eg., C.G v Bulgorie, App. No. 1363/07, 47 Bur. HR. Rep, 51 (Z008), Kefes v
Gernuny, App. No. 32231402, 44 Eur, HR. Rep. 12220073,

222, G.A. Res. 67147, suprd note 153, a) ans. 2.3,

223, YCRMW, supra note 16, at art. 22{4}.

224, See. e.g.. Nowax, supra note 70, at 224; General Comment Mo 15, supra nole 66.

225, N CoMMIN o JURISTS, supra note 167, at 134-136. See also int'f Law Comm’a, supra
note 208, at an. 26

226.  Twenty Guidelines on Forced Retura, adopted by she Commidnge of Mimisters of 1he Council
of Burope on ¢ May 2005 at the 925th meeting of the Ministers” Deputies, guidetine 4.1, See ulso
Irtternativant Law Commission, AICN 41797, 24 May 2012, Diraft Article 26,

227. HCRMW, supra nole 16, at art. 22(3).

228, ICRMW, supra nolg 16, ars, 22(6), (9},
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obligation prohibits States from practicing unsafe repatriations and expul-
sions that violate the right to life or dignity or the prohbition on cruel,
inhumane or degrading treatment.**”

ArTiclE 12
ASYLEM

(1) Every migrant has the right to seek and to enjoy in other countries
asylum.

(2} States shall ensure access, consistent with relevant international and
regional instruments, to fair and efficient status-determination procedures for
migrants seeking asylum within their effective control, whether or not they
are within the State’s territory.

(3) No state shall expel or return in any matter a migrant who has been
granted asylum or other international protection.

Commentary

(1) Paragraph I. The purpose of Paragraph | is to reaffirm the well-
established principle that every person, including every migrant, has a right
to seek and to enjoy in other countries asylum, The omission of “from
persecution” is in recognition of the practice in some countries and regions of
the world of granting asylum to persons not considered to be refugees under
the definition articulated in the 1951 Refugee Convention and its 1967
Protocol, or of defining the term refugee more broadly. **® The “right to seek
and to enjoy in other countries asylum from persecution” was originally
enshrined in Article 14 of the UDHR®' and reaffirmed in numerous General
Assembly Resolutions.**

(2) Paragraph 2: The purpose of Paragraph 2 is to give effect to this
right for migrants and strengthen the right to asylum through procedural
safeguards that are absent from the 1951 Refugee Convention and 1967
Protocol.** These procedures should extend to the frontier and extrater-

229, See also b’k Law Comm'n, sepra note 208, at ant. 21,

230, See, eg. Convention Governtag the Specific Aspects of Refugee Problems in Africa an.
1(2), Sept. 10, 1969, 0D U.N.T.8. 43 ("The term *"refugee’ shall also apply to every person who,
owing o oxternal aggressior, occupation, foreign domination or evests serioushy distarbing public
order in either part or the whole of his country of origin or nationality, is compeled to leave his place
of habitual residence in order to seck refuge in another place ouwtside his covntry of origin or
nationality.”}.

23 UDHR, supra note |, gt art. 14,

232 See, eg., G.A. Res. 2312 (XXIHD), UN. Doc. A/RES/2312(XH) (Dec. 14, 1967, G.A. Res.
504152, UN. Doc A/RES/S0/152 (Dec, 21, 1995).

233. Refugee Convention, supre note 16; LLN. HiGe Comm™s rOR Risuses, Fam ann EcienT
ASYLUM PROCEDURES: A NON-EXHAUSTIVE OVERVIEW OF APPLICABLE INTERNATIONAL STANSARDY
(20053, available at hup/fwww.enherorgiogi-binftexisivinfsearch?page =search&docid =4aa¥6
dad9&query =refugee®20protection (VI s generally recognized that fair and efficient procedures
are an essential element ia the fall and inclusive application of the 1951 Convention.”). See also UN.
High Comm’r for Refugees, Asylum Processes (Fair and Efficient Axylum Procedures) § 4-5, UN.
Doc. BEC/GC/GLE2 (May 31, 2000), at http/fwww.refworld org/docid/3b3682fca htmi,


http://www.refworld.org/dodd/3b36f2fca.htm
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ritorially, including to migrants seeking asylum and interdicted on the
high seas,”™ in order to preserve the right of non-refoufement*” Fair and

efficient procedures™® include that a trained official of the State shall make a

determination of refugee status and the granting of asylum and shall examine
complementary protection needs to ensure that migrants in need of intema-
tional protection are identified and granted such protection.”’ States should
not bar the substantive determination of a migrant’s claim for asylum for
failure to seek asylum within a certain time Hmit or for seeking asylum
during removal proceedings.”>® A migrant should have the right to legal
assistance and representation.”® A migrant should have a right to an effective
remedy before a court or tribunal against a negative decision taken on their
application for asylum or a decision to withdraw refugee status.**°

(3) Paragraph 3. The purpose of Paragraph 3 is to reaffirm the principle
of non-refoulement, deemed to be “intrinsically linked” to a gramting of
asylum and to reiterate that it 15 not {imited to those formally recognized as

234, See, e.g.. Conclusions Adopted by the Executive Commitice on Internatioual Protection of
Refugees, UN. GAOR, 34th Session, Supp. No. F2A, at 16, § {c), U.N. Doc. A/34/12/A4dd.1 (1985)
{"[11t is the humanitarian obligation of a1l coastal States to silow vessels in distress 1o seek haven in
their waters and to grant asyium, or al Jeast temporary refuge, to persons on board wishing to seek
asyium,”); LN HiGH Coms v ror Rergores, UNHCR Apvisory OPINGN o THE EXTRATERRITORIAL
ATPLICATION OF NoN-REFOULEMENT UnLIGATIONS Unpig THE 1951 Conviinnion RELATING $0O THE
Staris of REFUGEES Anp 1T 1967 PromoCol. [hereinafter UNHCR Apvisory Oeision] (2067),
avaifable at kg Hiwwwanherorgfrefwortd/docid/45017atad heml, The Haitian Centre for Human
Rights et al. v. Uniled Statcs, Case 10,675, Inicr- Am. Comm'n H.R., Report No. 51/96, OEA/Ser L/
VLSS, doc. 7 rev. § 156-57 €1997); Brief for U.N. High Comm'r for Refugees as Amicus Curiae
Supponting Respondents, Sale v, Haitian Centers Courcil, Inc., 509 11.5. 155 {1993) {No. 92.344).

235 Brisu LAUTERPACHT & PaNn:L Brrsneeis, THE Scors AN CONTENT OF THE PRINCIPLE OF
Now-Reroiesent: OriNu, avaifoble ot httpdAvwwamher.orgfd19¢75ced. itml.

236, See ey Cartagens Declaration, supra note 34, § 4.

237, Fair anp ErsIcienT ASYLUM PROCEDURES: A NON-EXBAUSTIVE OVERVIEW OF APPLICABLE
INFERNATIONAL STANDARDS, supra note 233; ULN. High Comm's for Refugess, Agenda for Proteciion,
LUL.N. GAOR, 53d Sess., 32, U.N, Doc, AJAC 96/965/Add. | {2002}, at htip://www.refworld.org/pdfid/
3d4{d0266.pdf. See aisv Cartagena Declaration, supre nole 34, 4; G.A. Res, 575,94, LN, Doc.
ARES/S1/15 (Dec. 12, 1996}, at hup:/fwww.un.orgfdocumentsigafres/3 ares3 1-75. hus.

238. 1951 Refugee Convention, supra note 16, at are. 31(1) ("The Coniracting Stales shalt not
impose penalties, on account of their illegal entry or presence, on refugees whoe, coming directly from
a territory where their life or freedom was threatened in the sense of article |, enter or are present in
their tesritory withowt suthorization, provided they present themseives without delay to the authort
tics and show good cause for their ilicgal entry or presence.”); Asyfum Procvesses (Fair and Efficient
Asyium Procedures), supra note 233,94 20 (A fundamental sufeguard in some systems, which should,
in INHCR's view, he promoted for all, is the recogaition that an asylum.seeker’s fatlure to submit a
request within a certain time 1imit or the pon- fulfiiiment of other formal requirements shouid not in
itsetf lead 1o an asylum request being exciuded from cossideration, although ueder certain
circumstances & late application car affect its credibility. The avtomatic and mechanical appiication
of time limits for submitting applications has beer found to be at variance with international
protection principies.”); Jabari v, Turkey, 29 Eur. H.R. Rep. CD178 (2000) {"in the Court's opinion,
the automatic and mechanical application of such a shon time it for submitting an asylum
appiication must be considersd at variance with the prolection of the fundamental value embodied i
Articie 3 of the Convention.”}.

238, Far AN EFFiCIENT ASYLUM PROCEDURES: A NON- EXBAUSTIVE OVERVIEW 8F APPLICARLE
INTERNATIONAL STANDARDS, supra nole 233 Agenda for Protection, supra note 237, a1 32,

240, Councii Directive 2005/85/EC, an. 39, 2005 0.1 (L 3236/ 1 1) {EQ).
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refugees.”*! The principle of non-refoulement was articulated in Article 33 of
the 1951 Refugee Convention and its 1967 Protocol®** and applies to persons
“where there are substantial grounds for believing that fthey] would be in
danger of being subjected to torture” under the CAT.** The principle of
non-refoulement is non-derogable and is considered a cornerstone principle
of intemational law protecting individuals.*** This Paragraph serves as a
complementary articulation of the IMBR Article 13 principle of non-
refoulement.
ARTICLE |3
NON-REFOULEMENT

(1) Every migrant has the right against refoulement.

(2) No migrant shall be expelled or returned in any manner to another
State where there are substantial grounds for believing that the migrant
would be subjected to torture or cruel, inhuman or degrading treatment or
punishment.

(3} No migrant shall be expelled or returned in any manner to the frontiers
of territories where the migrant’s life or freedom would be threatened on
account of race, religion, nationality, membership of a particular social
group, or political opinion.

{4) No migrant shall be expelled or returned in any manner to another
State where there are substantial grounds for believing that the migrant
would be subjected to a serious deprivation of fundamental human rights.

(5) No migrant should be expelled or retumed in any manner to another
State where there are substantial grounds for believing that the migrant
would be subjected (o other serious deprivations of human rights.

{6) States shall respect the non-refoulement rights of all migrants within
their effective control, whether or not they are within the State’s territory.

Commentary

(1) Paragraph I: Non-refoulement is a non-derogable right possessed by
all migrants. The principle of non-refoulement is a pereroptory norm and is
one of the strongest constraints on a State’s ability to control entry and
expulsion,®*

241, See. e.g., UN. Huon Comm’s #or RErgcins, UNHCR Nom ox Tis PRINCILE OF Now-
RerouLement {1997}, available at Witpiiwww.unherorgirefwortd/docid/438c64972 himi.

242.  Refugee Convention, supra sote 16, atart. 33,

343, CAT supra note 5, at art, 3,

244.  See fear Allain, The Jus Cogens Nature of Non- Refoulemenl, 13 INT'L ). Riryoni L. 533,
538 (20G1), GoopwiN-Guu, suprad sote 138, at 97, Erika Feller, Asylum, Migration and Refugee
FProtection: Reuafities, Mythis and the Promise of Things to Come, 18 INT'L J. Rurotin L. 509, 523
(20063 (describing mon-refoulement as “the most fundamental of all isternational refugee law
ohiigations”).

245, See Allain, supra note 244, at 538; Gooowin-Giis., supra sote 138, at 97, Feller, supra
note 244, at 523 (describing son. refouiement as “the most fundumental of ali imesnational refuges
law obligaticns™}.
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(2 Paragraph 2. Paragraph 2 is derived from Article 3 of the CAT,
which states, “No State Party shall expel, return (refouler) or extradite a
person to another State where there are substantial grounds for believing
that he would be in danger of being subjected to torture;”*® however,
Paragraph 2 provides that migrants shall not be “expelled or returned in any
manner” to explicitly guard against scenarios such as chain refoulement,
reflecting the position, as articuiated by the Human Rights Committee,
that “States parties must not expose individuals to the danger of torture or
cruel, inhuman or degrading treatment or punishment upon return to
another country by way of their extradition, expulsion or refoulement.”**’
The Human Rights Committee and the European Court of Human Rights
have interpreted the ban on refoulement as being inherent in the pro-
hibitions against torture or cruel, inhuman or degrading treatment or
punishment in Article 7 of the ICCPR**® and Article 3 of the ECHR*®
respectively. Article 13 of the IMBR understands the country of return to
designate not only the country to which removal is to be effected di-
rectly, but also any other country to which the migrant may be removed
afterwards.*™

(3) Paragraph 3: The purpose of Paragraph 3 is to give effect to the
non-refoulement rights of all migrants under Articie 33 of the 1951 Refugee
Convention, which states, “No Contracting State shall expel or return
(“refouler™) a refugee in any manner whatsoever to the frontiers of territories
where his life or freedom would be threatened on account of his race,
religion, nationality, membership of a particular social group or political
opinion.”**! Like Paragraph 2, Paragraph 3 also recognizes that States have
an obligation to ensure that migrants are not put at risk, directly or indirectly,
by their return to any other country.”™ Although Article 33(2) of the 1951
Refugee Convention lists two exceptions for public order and for national

246,  CAT, supra note 5, at art. 3,

247. Human Rights Comm., Geweral Commentt No, 200 Ardvte. 7 {Prokibitien of Torture, or
Other Crued, infiman or Degrading Treatment or Punistment} 9, UN. Doc. HRIGEN//Rev?
(Mur. 10, 1992), a1 hitp/fecpreentre.orgfdoc/ICCPR/Generalf20Comments/HRLGEN | Rev.9%28
Vol Me2e %28GLI0%20 enpdfl

24R,  See General Commens Nu, 20, supru pote 247, 49 Human Rights Comm, Gerergl
Cinmtwrentt No. 31: The Nutwre of the Generad Legal Obligarian Imposed on States Farties to the
Covenant, § 12, UN. Doc. CCPR/C21/Rev. H/Add. 13 (May 26, 2004), at http://ceproentre.orgfdoc!
FCCPR/General %20Comments/CCPR.C 21 Rev] Add13_%2BGC319%29_En.pdf.

249, See. e.g. Soering v. United Kingdom, App. No. 14038/88, 11 Eer, H.R. Rep 439 (1989);
Crux Varas v. Sweden, App. No, 15576/89, 14 Eur. H.R. Rep. 1 {1991}); Vilvaraiah v. Usited King-
dom, App. No. 13F63/87, 14 Eur, H.R. Rep. 248 (1992% Chubal v. United Kingdom, App. Neo.
22414/93, 23 Ear. HLR. Rep. 413 (1997); Ahmed v. Austria, App. No. 25964/94, 24 Eur. H.R. Rep.
2T {1997 T.L v. Usited Kingdon:, App. No. 43844/98 (2008), avuifable at http:/fhudoc.echr.coe.int/
sites/frafpagesfsenrch aspx 1 =001-5105.

250, See UNHCR Apvisory OMNION, supryg note 234,

231. 1951 Refugee Conventios, sapra note 16, at art. 33{1).

252, See UNHCR Anvisory QRINION, supru sote 234,
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security,”>

stances. ™

(4) Paragraph 4. The purpose of Paragraph 4 is to affirm the principle
of non-refoulement in human rights law, independent of the CAT and the
1951 Refugee Convention and Protocol. In cases of serious violations of
fundamental human rights that do not fall under CAT or have a nexus to the
five protected grounds in the 1951 Refugee Convention, human rights law
provides robust protections against return,?*

(5) The most fundamental of these rights is the right to life. Regional
instruments,”*® international human rights treaty bodies,” and regional
court systems®® have all explicitly found that potential violations of the right
to life trigger non-refoulement protections. The right to life may be threat-
ened in various ways, including the death penalty,”® extra-judicial execu~

these exceptions apply only in extreme and lhimited circum-

253. 1951 Refugec Coavention, supra note 16, at art. 33(2).

254,  See UNHCR NoTte ON THE PRINCPLE OF NON-REFOULEMENT, Stiprd note 241,

255,  SeeINT's. CoMM'™N Of JURSSTS, supra note 167, at 95, 99; Viacest Chetatl, Are Refugee Rights
Human Rights? An Unorthodox Questioning of the Relations between Refugee Law and Human
Rights Law, in Human RIGHTS aNp IMaMioranionN 19, 34, 37 (Ruth Rubio-Marin ed., 2814) ("{M]ost
pencral human rights treaties have been construcd by their respective treaty bodies as inferring an
implicit prohibition on refoniemens . . . the human rights principle of non-refoufement stands out as a
practical and powerful means for ensaring effeciive respect for fusdamental rights.”); GT. v
Australia, Comm. No. 706/1996 97 8.1-8.2, UN. Doc. CCPRC/GI/D/TORI1996 (1997), at huptf
www.refworld .orgfdocid/dacachid html.

256. See, e.g., Castagens Declaration, supra note 34, $3 ("[Tihe definition or concept of a
refugee . . . mciudes among refugees persons who have fled their country because their lives, safety
or freedom have been threatened by generalized violence, foreign aggression, internal confticts,
massive violation of human rights or other circumstances which have seriously disturbed public
order.™);, Convention Governing the Specific Aspects of Refugee Problems tn Africa, supra note 35;
Councii Directive 201 1/95/FU, art. 15, 2011 0.1, {1 337) 9, |8 (Subsidiary protection of zon-returs
incledes risk of serious harm, defined as: "{2) the death penaity or gxecution; or (b) torigre or
inhuman of degrading treatment o punishment of an applicaat in the country of origin; or {c} sericas
and individual threat to a civiliar's life or person by reason of indiscriminate violence in siteations of
international or internal armed coaflict.”™}.

257, See. e.g., General Comment No. 6, supra note 128 {"States shall not return a chidd to a
country where there are substantial grounds for believing that there is a real risk of irreparabic harm
to the chiid, such as, but by no means limited to, those contemplated uader anicles 8 [right tolife} . . .
of the Coavention.”); General Commens No. 31, supra aote 248, 4 12 (*{Tihe article 2 obligation
requiring that States Parties respect and ensure the Covenant rights for ali persons in their werritory
and alf persons under their control entails an obligation not to extradite, deport, expel or otherwise
remove a person from their territory, where there are substantial grounds for believing that there is a
rea} risk of irmeparable harm, such as that contemplated by articles 6 iright to life] and 7 of the
Covenant, either in the country to which removal ts to be effected or in any country to which the
person may subseguentiy be removed.”); G.T. v Austraiia, supra note 255, 9 8.1,

358. See Bader v. Sweden, App. No, 13284/04, 46 Eur H.R. Rep. 13, 206 (2005} (fnding that
deportation of the applicant to face execution would violate the right to life}. The Buropean Court of
Human Rights often deals with alleged violations of the right to life in the context of examining
violations of the right to be free from tonrure, inhuman or degrading treatment or punishment.
See, e.g., Na v. Untted Kingdom, App. No, 25904/07, 48 Eur, HR. Rep. 135, 378 (2009}, Said v. the
Netherlands, App. No. 2345402, 43 Bur. H.R. Rep. 14, 236 (2005). See ulso Haitian Ceatre for Human
Rights v. United States of Amernica, Decision, Case 10.675, later-Am. Comm’a H.R., Report No.
51196, OEA/SerL./VALYS, doc. 7 rev. at 350 (1997}

259, Kabouviov v. Ukraine, App. No. 41015/4, 50 Ear. H.R. Rep. 39, 998 (20190).
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tions,?° or lack of appropriate medical care *%*

{6} The right to be free from torture and other cruel, inhuman or degrading
treatment or punishment is the most analyzed and discussed non-refoulement
trigger in human rights law. The right is non-derogable *®? States must not
“expose individuals to the danger of torture or cruel, inhuman or degrading
treatment or punishment upon return to another country by way of their
extradition, expulsion or refoulement.”?®* Most Human Rights Committee
and European Court of Human Rights jurisprudence regarding non-
refoulement, including cases that implicate other rights, falls under analysis
of this rule.

(7Y Paragraph 5. Paragraph 5 umges States to consider forgoing ex-
pulsion of a migrant where there are substantial grounds for believing
that the migrant would be subjected to other serious deprivations of human
rights.

(8) International human rights bodies and regional frameworks recognize
non-refoulement protection for situations of generalized violence, which may
implicate a broad range of rights.** Certain States and regions use temporary
protection regimes to ensure that migrants are not returned to areas of war
or other crisis.”®® Situations such as sudden natural disasters or slow-onset
disasters may threaten migrants’ right to life, as well as other rights such as
health, housing, food, and adequate standard of living.*®® While cases that

260. See. e The Haitian Centre for Human Rights er al v. United States, Case 10.675,
Inter-Age. Comm'n H.R., Report No. 51/96, OEA/Ser.l/V/195, doc, 7 rev, § 156-57 {19%7); Ba
hoeram v. Suriname, Comm. Nos, 14671983, 148, 1534/1983, CCPRAC/Z24/D/ 146/1 981, (Apr. 4, 1985),
at hitg/Awww Lama eduw/Bumansisfundocs/sessiond0/146- 1983 him.

261, See D v. United Kingdom, App. No. 30240/96, 24 Eur. H.R. Rep. 423, 436-38 ({997}
{finding article 2 claims indissociable from article 3 claims}.

267. Saadiv. Raly, App. No. 372G1/06. 49 Eur, H.R. Rep. 30, 758 59 (2009) para. 127 Chahal v.
U.K., App. No. 22414/83, 23 Fur, H.R, Rep. 413, 437 (1997).

263, General Comment No. 26, supra nole 247,

264, See, e.g Cartagena Declaration, supra note 34, at 190-193 (“the definition or concept of a
refupee . | . includes among refugees persons who have fled their country because their fives, safely
or freedom have been threatened by gencradized violeace, foreign aggression, internal confiicis,
massive violation of hwman rights or olher circumstances which have scriously disturbed pubiic
order.”y: Convention Governiag the Specific Aspects of Refugee Problems in Africa, siupra note 2300
Counctl Directive 201 1/95/EU, supra note 256, at art. 15 (Subsidiary protection of aon.retara in-
ciudes risk of serious harm, defined as: “{a) the death penalty or exgcution: or {b} torture or inhuman
or degrading treatment or punishment of as agplicant in the country of crigin: or {¢) serious and
individual threat to a civilian's §ife or person by reason of indiscriminate viclence in situations of
international or interpal armed conflict.™); Na v. Uniied Kingdom, App. No. 25504457, 48 Eur. H.R.
Rep. 15, 336 (2009 ("The Court has never exciuded the possibility that a general sitwation of
violence in a country of destination will be of  sufficient ievel of intensity as to entail that any
removal to it would necessarily breach Article 3 of the Convention. Nevertheless, the Count would
adopt such an appreach osly in the mosl extreme cases of general violence, where there was a real
risk of iti-treatment simply by virtue of an individual being exposed to such violence on retusn.™}.

265, INTYL ComM'N OF JURISTS, supra note 167, at 67-73.

266, See Vikram Kolmannskog & Liseta Trebbi, Climate chuange, natural disusters ond
displucement: d muiti-track approach o fitling the protection gaps, 92, no. 879 internalional Review
of the Red Cross 713 (2010, available ar hp:fiwww.icee orglenglassers/lesfreviewr2018firre-879-
kotmannskog-trebbi.pdf.
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implicate such rights as health®” and adequate standard of living®™® have

been evaluated by the European Court of Human Rights under humiliating
and degrading treatment, both the Human Rights Committee and the Euro-
pean Court of Human Rights have held that potential violation of other rights
could produce non-refoulement protections. For example, States should not
return a migrant to a country where there are substantial grounds for
believing that the migrant would be denied the right to a fair trial,*® be
denied the right to hold and manifest religious beliefs,*’® or be arbitrarily
detained.””’ States should adjust their expulsion procedures to uphold all
human rights of each individual within their jurisdictions.

(9) Paragraph 6: The purpose of Paragraph 6 is to establish protection
against refoutement for all migrants who are subject to a State’s jurisdiction
or effective control, whether or not the migrant is within the State’s ter-
ritory.*”* The scope of protection should include migrants seeking asylum or
migrants interdicted on the high seas,””* and prohibits so-called “push-
backs,” in which States intercept vessels at sea and summarily retum
migrants to sending States without an individualized determination of protec-
tion needs.”” This “extraterritorial” understanding of non-refoulement is
bolstered by the intent of States party to the 1951 Refugee Convention not to
place migrants at risk of serious harm or persecution,””” and the nature of the
IMBR as a set of norms derived from the fundamental dignity of all migrants,
rather than from their ties to a particular sovereign.

267. D v. United Kingdom, App. No. 30244/96, 24 Eur. H.R. Rep. 423, 436-38 {1997},

268, M.5.5. v. Belgium, App. No. 30696/09, 33 Eur, H.R. Rep. 2, {2011} (taking into consider-
ation the fact that the asylum-secker was “liviag in the street, with no resources or access to sanitary
facilities, and without any means of providing for his essential needs” for several months},

269, See AR.L v. Asstralia, §6.15, UN. Doc. COPRIC/BODHZ2/1996 {Aug. 1, 1997}, at
attprwww.refworld.orgfdocid/4028ad a7 htmi.

270, See Z and T v, United Kingdom, App. No. 27034/05, Eur. H.R. Rep. (28 February 2006}, at
http Hwww refworld.org/docid/43ceabl4 2. himi,

271, See Zand T, Eur. H.R. Rep.; Tomic v. the United Kingdom, App. No. IT3R%/03, Eur. H.R,
Rep. (Juae 9 2003}, at http:/fechr.ketse.comfdoef | T837.03-ea-2003 101 4/view/ {stating that there is
the potential for agrant arbitrary detention 1o raise non- refoulenent issues).

272, UNHCR Anvisory QviNion, supra note 234,

273, Ser ey Conclusions Adopted by the Fxecutive Committee vn huernativnal Protection of
Refugeey, supra note 234, 9 £0) ({1t is the humanitarian obligation of ali coastal States to allow
vessels in distress to seck haven in their waters and 16 grant asyium, or at least temporary refuge, to
persons on board wishing to seek asylum.”}; UNHCR Apvisury OpiNan, supre note 2134; The Haitian
Centre for Human Rights et al. v. United States, Case 10.675, Inter-Am. Comm’n H.R., Report No.
31/96, QEA/Ser LIVAL9S, doc. 7 rev. § 156- 57 {1997 Brief for U.N. High Comm'r for Refugees as
Amicus Cordae Supporting Responderts, Sale v. Haitian Centers Councll, 1ac., 509 1.5, 155 {1993}
(No, 92.344); Medvedyev v. France, App. No. 3394/03, 31 Eur H.R. Rep. 39, 91921 {2010}
(extending applicability of the ECHR to a French warship’s interception and effective control of a
boat o the high seas).

274, See Hirsi Jamaa v. laly, App. No. 27165709, 35 Eur, HR. Rep. 21 2012).

275, See UNHCR Anvisory OPINION, supra note 234.


http:OEA/Ser.UV/!!.95
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ARTICLE 14
NATIONALITY

(1) Every migrant has the right to a nationality.

(2) Every person has the right to the nationality of the State in whose
territory the person was bom if the person does not have the right to any other
nationality.

(3) States shall provide for, and should encourage, the naturalization of
migrants, subject to Hmitations and conditions that are non-arbitrary and
accord with due process of law. _

(4) States shall recognize the right of expatriation and renunciation of
citizenship, subject only to conditions and limits based on compelling
considerations of public order or national security.

{5) Neither marriage nor the dissolution of marriage shall automatically
affect the nationality of either spouse or their children. States shall not
remove the nationality of a citizen who marries a non-citizen unless the
citizen takes affirmative steps to renounce citizenship. States shall grant
women equal rights with men with respect to the nationality of their children,

{6) No migrant shall be arbitrarily deprived of nationality nor denied the
right to change nationality. States should not consider a migrant’s acquisition
of foreign nationality to be an automatic or implied basis of renunciation of
the nationality of the State of origin.

(7) States should allow children having multiple nationalities acquired
automatically at birth to retain those nationalities.

Commentary

{1) The foundation of this Article is the fundamental right of every person
to a nationality. This right includes the ability to change one’s nationality
without arbitrary interference by a sovereign State.*”® States should also take
reasonable measures to combat statelessness, and should not act so as to
render persons stateless. This Article affirms that unreasonable barriers
to the renunciation or acquisition of a nationality must not be erected. Fur-
thermore, to better enable migrants to achieve full enjoyment of the social,
political, cultural, labor, and other rights within this Bill, States should
encourage the naturalization of resident lawful migrants. While this Article
recognizes the general right of sovereign States to determine when to bestow
citizenship and nationality rights,”” this Article also recognizes necessary

276, See UDHR, supra note |, at an. 15 (“(1) Everyone bas the right to a natiosality, (2) No one
shail be arbitrarily deprived of his nationalily nor denied the right 10 change his aalionality.”).

27F. Iniernational law has long recognized citizeaship and aalionality laws as falling within
the sovereign powers of States. See Convention on Centain Questions Relating to the Conflict
of Nationality Law arts, 1, 2, Ape $2, 1930, |79 L.NCT.S. 89, See ufso Michaky, WALZER, SPHERES oFF
FusTICE 39 (1983} (arguing that the survival of democratic communitizs depeads spon their exercise
of some control over membership status within their ows national communities}.
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limits*"® on this power: in particular, States may not unreasonably burden the

free movement of persons by way of unduly restrictive citizenship and
nationality laws, nor may States exercise their sovereign powers over
citizenship and nationality in 2 manner that conflicts with intemational law
norms. A non-exhaustive list of such norms includes preserving gender
equality, marriage rights, and rights of the child. This Article articulates the
limits applicable to States’ sovereign power to prescribe citizenship and
nationality laws. Pursuant to Article |, a migrant who gains citizenship in a
host State ceases to be a migrant,

(2) Migrants frequently encounter problems of legal status as a result of
the citizenship and nationality laws of both receiving States and States of
origin. in particular, migrants may encounter resistance in naturalizing where
they reside, and they may risk the unwanted forfeiture of nationality rights
and privileges in a State of origin as they seek or obtain nationality in another
State. In each of these cases, this Article favors inclusion under citizenship
and nationality laws, and this Article strongly disfavors the involuntary
renunciation of one’s citizenship and nationality under a State’s internal laws.
in the case of an otherwise stateless person, this Article recognizes that
person’s right to the nationality of the State in which they were bom should
no other nationality be available to them,

(3) Paragraph 2: The goal of Paragraph 2 is to ensure that everyone has
the right to 4 nationality. A person’s right to the nationality of the state in
which the person was bomn is explicitly provided for in the ACHR,””
the European Convention on Nationality of 1997, the Convention on the
Reduction of Statelessness,”® and the Hague Convention on Certain Ques-

218, Fhere is ampie modern and historical support for placing boundaries around the scope of 2
sovergign State’s power to draft its citizenship and nationality baws. Articie | of the 1930 Hague
Conventicn on Nationality recognized that such aws must be consistent with international con.
ventions, international custom, and general prireipies of taternaticsal law, See Convention on Certain
Questions Relating to the Conftict of Nationality Laws, supra note 277, at ant. . The earlier advisory
opirion of the PCH in the Tunis-Moroceo case altready suggested that, in the futere, internationzl
law would develop so as to impose restrictions on sovereign States’ authority to draft and administer
nationality laws. See Nationality Becrees Issued in Tunis and Morocco {Freneh Zong) on Novem.
ber 8th, 1921, Advisory Opinion, 1923 PC.LI, (ser. B} No. 4, at 24 (Feb. 7), The Nodtebolun case
directly incorporates considerations of international law norms in evaluating the legitimacy of a
sovereigr's nationality taws, Nottebohm {Lieeh. v. Guat), 1935 L.C.1 4, 23 {Apr. 6). More recently,
the Strasbourg European Convention on Naticnality of 1997 declared in Articie Hi, Paragraph 2 that
States shall determine their own nationality laws only msofar as such laws are consistent with
international conventions, customary international faw, and general international principies regarding
nationadity. Evrogean Convention os Nationality ast. 3.2, Nov. 6, 1997, ETS No. 166,

279, ACHR, supra note 12, at art. 20 ("Every persor has the right to the nationality of the state ia
whose teeritory he was born if ke docs not have the right to any other nationaiity.},

280, European Convention on Nationality of 1997, supra note 278, a1 an. 7 {"Each State Party
shaii provide in its internal iaw for its natienality to be acquired by chiidren borm on its territory whoe
do not acquize at birth another nationatity.™.

281, Coavention on the Reduction of Statelessness, supra note 43, atars. | (A Contracting State
shail grant its natienality to a person bora in its territory who would otherwise be stateless.™).
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tions Relating to the Conflict of Nationality Laws,”®? and is implicit in
the UDHR®® and the CRC*** The realization of a person’s right to the
nationality of the State in which they were bormn would ultimately lead to
the elimination of statelessness if this right were universally exercised.
However, States need not confer nationality automatically under these
treaties. States should ensure that there is an expedited process for acquiring
nationality for those who would otherwise be without a nationality. A process
that is so onerous as to defeat the object and purpose of this right is a
violation of this right.

(4) Paragraph 3. Naturalization of resident lawful migrants should be
encouraged, as naturalization furthers the exercise of a migrant’s other rights
and preserves the right to change one’s nationality. The goal of naturalization
is justified by the inherent inequality involved in having two distinct ¢lasses
of residents within one State. This dichotomy of legal status is particularly
problematic when a non-naturalized class is subject to the laws of a State
without enjoying participation and voting rights within the sovereign State 2*®
Temporary workers present one example of such a problem: despite formal
guarantees of legal protections, these migrants frequently encounter difficul-
ties in exercising their rights and in enforcing fair working conditions, while
the availability of such vulnerable, often low-wage workers may also damage
the bargaining power of local unions and worsen wage and working condi-
tions for naturalized workers in the same industry.?®® Thus, naturalization not
only improves the condition of the migrant, but it also preserves the legal
rights of already naturalized residents and citizens in the receiving State.

(5) Factors that strengthen a claim to naturalization include: duration of
residence; economic, social, and family ties; community and linguistic in-
tegration; legal status; the best interest of the child; and humanitarian
grounds. This list of factors for evaluating the strength of a naturalization
claim is non-exhaustive, and these factors must be applied in a case-by-case

282, Convention on Cenaip Quesiions Relating to the Conflict of Nationality Laws, supre
note 277, atart. 15 {"Where the nationality of 2 State is aot acguired automatically by reasos of birth
on its terzitory, a child born on the territory of that State of parents haviag no nationality, or of
unkaown nationslity, may obtain the sationality of the said Stae.”}.

283. UDHR, supra sote |, at art. 15(1} ("Everyone has the right 10 2 sationality.”). This con-
ference of & universal right does aet specify which state has the corresponding duty of providing the
nationality, however the mos) Jogical construction of this article is that cach persen has at a mininsurm
the right to the rationality of the country in which the individuat is born,

284, CRC, supru sote 6, at art.7(1) ("The chiid shall be registersd mmediately afier birth and
shatt have 'he right from birth te a name, the right to acquire a natiosality . . .}, art. 81) {"Stales
Panties undertake to respect the right of the child 1o preserve his or her identity, inclsding
natioratity . . ."). Because birth regisisation and right 10 nationality are both included in the same
paragraph of article 7 of the CRC it is implicit ig this anicle that the child shail be both registered in
the state in which it is born and entitled 10 acquire the nationafity of that state.

285, See Potnty Cony, Pravosomies oF Bxcrusion #{2000).

286. See Jennifer Gordon, Transnational Labor Citizenship, 80 8. Can. L. Rev. 503, 353-56
(2007) (regarding the domestic and foreign workers® rights problems posed by the existence of a
temporary worker system instead of one resulting in the saturalization and subsegquent unionization
of foreign workers).,
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analysis of individual naturalization claims. Under such an analysis, the
absence of any one factor or set of factors is not per se dispositive of a claim
to naturalization; conversely, a very strong claim under any one factor—such
as the right to family unification or the necessary interests of the child—may
suffice on its own to sustain a claim. A necessary result of this balancing of
factors favoring or disfavoring a claim to naturalization is that the unlawful
status of a migrant’s entry into a State shall not absolutely bar the migrant’s
ultimate naturalization in that State.

(6) Paragraph 4. The right of expatriation is tself a norm of intemational
law.”®” To properly protect this right, exceptions allowing for States to refuse
expatriation must he read narrowly: “[Clompelling considerations” should
be limited to necessary, proportional responses to existing exigencies, and not
merely broad-based, preemptive policies directed at hypothetical, future
threats to State sovereignty. Thus, while an imminent threat of grave national
harm may sustain a State’s refusal to allow citizens to expatriate, more
abstract concems regarding the long-term preservation of State resources
will not justify refusing expatriation.

(7) Paragraph 5: In keeping with the trend of gender-neutral citizenship
law and the concept that the renunciation or acquisition of a nationality
should be a positive act, this Paragraph recognizes both the equality of men
and women with regard to their own nationality in the act of marriage, and
with respect to the nationality of their children as affirmed by CEDAW?®®
and the Convention on the Nationality of Married Women.*® In the event
that a State retains laws that automatically confer nationality upon marriage,
this Bill shall not be taken as an affirmative action for the renunciation of
other nationalities. In particular, the act of marriage must not result in gender
discrimination by automatically changing the nationality of one spouse to
reflect that of the other—as has most often been the case with women having
their nationalities changed forcibly to reflect the nationality of their hus-
bands.”®® This Paragraph further incorporates important considerations of
gender equality as, in the case of illegal forced marriages, this Paragraph
prevents further harm from being visited upon forced migrants by ensuring

287, See, e.g., UDHR, supra note |, atart. 15{2} (noting that "noc one shall be . . . denied the right
1o change bis nationakity™).

288, CEDAW, supra note B6, at art. 9(1), (2} £ States Parties shali grant women equal rights
with men to acquire, change or retain their sationality. They shalt ensure in particular that neither
marriage 10 an alien nor change of nationality by the husband during marriage shail automatically
change the nationality of the wife, render her stateless or force upon her the pationality of the
husband . .. States Partics shali grast women equai rights with mea with respect to the aationabity
of their children™). See alse, Unity Dow v. Attorney-General, Court of Appeal, July 3, 1992, 1592
BLR 1E9{CA) {Bots.) (hoiding that the automatic bestowal of the father’s nationality to the exclusion
of the mother's infringed the right not to be discriminated against on the basis of sex).

289, Convention on the Nationality of Married Women, ari. 1, opened for signature Feb. 20,
1957, 309 UNUES. 65 (.. L neither the ¢elebration nor the dissolution of a marriage between one of
its aationats and an alien, nor the change of nationality by the husband during marriage, shall
automatically affect the nationality of the wife.™).

290, See CEDAW, supra note 16, at ag. 9(4).
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that nationality in the involuntary spouse’s State of origin is not simultane-
ously and involuntarily surrendered upon marriage. Likewise, it ensures
gender equality for children of marriages between nationals of two different
States.

(8) Paragraph 6: Paragraph 6 incorporates two important concemns. First,
the renunciation of nationality should be an affirmative process; second,
States should not construct “trap doors” through which the enjoyment of
one’s rights in areas such as marriage results in the inadvertent loss of
nationality. One has a clear right under international law to marry the person
of one’s choosing.”®! Exercise of this right must not nullify the enjoyment of
other essential rights, such as those regarding nationality.

{(9) Paragraph 6 is the clearest articulation of this Article’s policy favoring
the recognition of plural citizenship, and the policy strongly disfavoring any
renunciation of citizenship not involving an active declaration of intent from
the individual citizen directly affected by the loss of citizenship. While States
retain authority to draft domestic citizenship laws that do not recognize plural
citizenship rights, transparency and effective notice should always character-
ize citizenship laws. This Paragraph also favors trends towards the recogni-
tion of plural citizenship in at least some circumstances. Paragraphs 6 and 7
complement each other, such that plural nationality acquired automatically
by any means-—iust as plural nationality acquired automatically and specifi-
cally through marriage——should not constitute an automatic renunciation of
one’s original nationality.

(10) Paragraph 7. This Paragraph builds upon and clarifies the existing
nationality rights of children. Just as every person is entitled to a nationality,
every child must have the right to acquire a nationality.”® The right to
acquire a nationality necessarily includes the right to preserve that national-
ity.”" Paragraph 6 of this Article establishes that a full recognition of these
rights should extend to the recognition of a child’s plural nationalities
acquired automatically at birth. Moreover, preserving equality between men
and women with respect to the nationality of their children®™ requires the
acceptance of plural nationality under this Paragraph. Traditionally, there
has been some resistance in international law to allowing for dual or plural
nationalities;””> however, there is a strong movement towards the recog-

291.  See, e.g.. UDHR, supre note |, at ast. 16{13, {2}

292, See, e YCCOPR, supra note 2, at art. 24{3y;, CRC, supru note 6, at art. 7(F).

283, See CRC, supra note 6, at art. B{1).

294, See CEDAW, supra note 16, at ast. 9(2).

295, See Convention on Certain Questions Relating to the Conflict of Nutionality Law, supre
nate 277, at pmbl. {"Being convinced that i is in the general interest of the international community
1o secure that all its membess should recognise that every person should have a nationadity and should
have one nationulity only.”}. In the second paragraph of Article {2, the Convention provides "[ithe
iaw of each State shall permit children of consuls de carridre, or of officials of foreign Siates charped
with official missions by their Governments, to become divested, by repudiation or otherwise, of the
nationality of the Siate in which they were born, in any case in which on birth they acquired dual
nationality, provided that they retain the nationality of their purents.” The Convention seems more
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nition of plural nationalities, and those States still formally rejecting the
practice often acquiesce by failing to enforce internal laws requiring exclu-
sive nationality.”®® This Bill favors the trend towards recognition and adopts
the position that, in general, the interests of the children covered by this
Paragraph shall best be served by permitting plural nationality.

ARTCLE |5
FaMiLy

(1) Every migrant family is entitled to protection by society and the State.

(2) States shall take all appropriate measures to facilitate the reunification
of migrant family members with nationals or citizens.

(3) Children with no effective nationality have the right to return to either
parent’s State of origin and to stay indefinitely with their parent or parents
regardless of the children’s citizenship.

(4) States should grant derivative immigration status and timely admis-
sion to dependent family members of migrants who are lawfully settled
within the State. States should consider extending derivative immigration
status to non-dependent family members of Jawfully settled migrants.

Commentary

(1) This Article establishes the importance of the family and addresses
family rights that are especially pertinent to migrants. It builds vpon prior
international legal precedent in establishing a right that should not be
controversial.”®’ The most crucial and basic social grouping is the family.
Families may be by biological ties, but may aiso include individuals with
mutual dependencies.”*® As migration can lead to extended periods of family
separation and uncertainty, State treatment of the family can greatly impact

worried about children being able to renounce 1heir dugl nationality with respect to chiléren of career
diplomats. T. Alexander Aleinikoff, Benween Principles and Politics: U5, Citizenship Policy, in
Froa MioranTs 10 Cerivans 119, 13741 (T, Alexander Aleinikoff & Douglas Klusmeyereds., 20003,
reprinted it TIROMAS ALEXANPER ALEINIKOEE BT AL, IMMIGRATION AND CITIZENSHIP PROCESS AND
Poteey 96-91 (2608).

296, See Peter §. Spiro, Dual Nativnality and the Meaning of Citizenship, 46 Emony LS. 1411,
1453. 88 {1997 But see Karin Scherner-Kim, The Role of the Oath of Renunciation in Current U5
Nationality Policy—Tr Enforce, Tir Omit, or Mavbe Thr Chauge?, 88 Guo L.1. 329, 370 (2000}
{argoisg that States showld coforce the faws refusing to allow for recognition of plural naticaalities).

297. “This standard should not be comroversial as it merely reflects broad internarionad
agreemem igs embodied in various human rights treaties].” See Ryan T. Mrazik & Andrew L
Schoenholiz, Frotecting and Promoting the Human Right 1o Respect for Family Life: Treaty. Based
Reform and Pomestic Advocacy, 24 Gro. Iamior. 1.1, 651, 672 (2010).

298. The definition of "family” shouid be comstrued broadly. /4. at 653.54 (“Because one'’s
family can inciede parems, siblings, grandparems, adulr children, and others, establishing the
exisience or non-existence of a family life involves a fact-based, fexible, and substamive evalvalion
of situations where the right to respect for family life might attach.™). See aise Yogyakana Principles,
supra rote 79, at 27 ("Everyone has the right 10 found a family, regardiess of sexual oriemalion or
gender identivy, Families exist in diverse forms. No family may be subjected 1o discriminalion on the
kasis of the sexugl orientation or genderideatity of any of hs members.”}.
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the protection families receive in regard to other rights, Migrants are
particularly vulnerabie when separated from their family. The family’s right
to be together and the family’s right to reunify once separated are of utmost
importance.

(2) Paragraph I: This Paragraph defines the protection given by society
and the State to the family grouping. The right to protection of the family by
the State is derived directly from ICCPR Article 23(1): “The family is the
natural and fundamental group unit of society and is entitled to protection
by society and the State.””® ICESCR Article 10(1) also establishes that
“It]he widest possible protection should be accorded to the family, which is
the natural and fandamental group unit of society, particularly for its
establishment and while it is responsible for the care and education of
dependent children.”™ Article 12 of the UDHR guards against “arbitrary
interference” with the family, among other things, including “privacy . . . home
or correspondence.”" The CRC and CEDAW also protect the right to family
relations as expressed through ensuring that the family is not separated
from the child or retaining a family structure under law.”% This extends the
right of ICRMW Article 44(1), which establishes that “States Parties,
recognizing that the family is the natural and fundamental group unit of
society and is entitled to protection by society and the State, shall take
appropriate measures to ensure the protection of the unity of the families of
migrant workers, ™%

(3) A State is responsible for protecting families, with no discrimination
between citizens and non-citizens. The prohibition against discrimination on
the basis of national origin can be found in Article 2(2) of the ICESCR, which
guarantees all rights in that Convention “without regard . . . to social origin”
and in Article 2(2) of the ICCPR. Furthermore, the right to non-interference
with the family is protected by the ICCPR. Article 17 of the ICCPR states
that: (1) No one shall be subjected to arbitrary or unlawful interference with
his privacy, family, home or correspondence, nor to unfawful attacks on his
honour and reputation. {2) Everyone has the right to the protection of the law
against such interference or attacks.”%*

{4) The conception of the family as the “fundamental group unit of
society” is recognized in international law™ and is derived from social

299, 1CCPR, supra aote 2, at ant. 23(1).

300, 1CESCR, supra note 3, at an. 13{1}.

30t. UDHR, suprunote |, atarm. 12,

302, CRC. supra note 6, at arts. 8-10, 16, CEDAW, supra note 16, ut ans. 9, |16,

303, ICRMW, supra note 16, at art. 44¢1),

304, 1CCPR, supra note 2, at art. 17, See alvo Mravik & Schotnholiz, supra note 297, at 683,
Mrazik and Schoonhoitz outkine this protection, stating thut the inclusion of “arbitrary™ as a qualifier

“suggests a need for a measure of discretion in state decisions that affect an individual's right to

respect for family life.”

305, ICCPR, supre nowe 2, at art. 2301y ICESCR, supra note 3, at art. 10{1} UBHR, supra
note .8t ars 1603% CRC, supra note 6, at arss. 8- 10, 16, KCRMW, supra note 16, at art. 44(1).
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needs, biological connections, and dependency relationships between the
individnals in the family unit. The right to protection of the family implies the
right of family members to live together>® The “two main principles” that
underlie the “right to respect for family life” are: “(1) the family is the natural
and fundamental unit of society, and (2} maintaining the family unit is in the
best interests of the child.”™%’

(5) Paragraph 2. The rights contained in tbis paragraph derive from the
CRC’s right of a child to be raised by the child’s family.’*® Children should
not be separated from their parents against their will, and in cases where
children are separated, family reunification should be pursued unless con-
trary to the best interests of the child.*® Children separated from their
parents “face greater risks of, inter alia, sexual exploitation and abuse,
military recruitment, child labor (including labor for their foster families) and
detention.”®™ In particular, this Paragraph intends to prevent situations in
which a migrant child is born in the parents’ host country and granted legal
status or citizenship in that country only to be forbidden from returning with
the parents to the parents’ country of origin. In accordance with the CRC,
separation should only occur when it is in the best interests of the cbild, and
should not occur on the basis of citizenship. This right should be read in the
context of the IMBR's broad non-refoufement provision.”"!

{6) Children are entitled to special protection and assistance by the State
when they are temporarily or permanently deprived of their family.*? Under
the CRC, discrimination based on national or social origin is impermissible
and therefore States have an obligation to provide special protection and
assistance to all children regardless of national or social origin. Furthermore,
Article 22 of the CRC, which refers to children who are seeking refugee
status or are refugees, calls on States Parties to assist the United Nations in
“trac[ing] the parents or other members of the family of any refugee child in
order to ohtain information necessary for reunification with his or her
family.”"* If the family cannot be found, then “the child shall be accorded

366. Human Rights Comm., Generul Comment No. 19 Article 23 {Protection of the Feanily,
the Right 1o Marriage and Equality of the Sponsesy, UN. Dac. HRFGEN/ {/Rev.® (Juiy 27, 19503,
a3 hupfeepreentse.org/docACOPR/General %20CommenIsTHRLGEN. L. Rev 9% 28Vo! 1%:2% %28
GCI9%29_en.pdf.

307, Mrazik & Schoenholiz, supru noie 297, ar 652.

308, CRC, supra aote 6, at art. %¢1).

309.  General Connment No. 6, supra note 128, § 79 (“The ultimale aim in addressing the fate
of unaccompanied or separated children is to identify a durable solulion that addresses all their
proleciion neads, takes inte account the child’s view and, wherever possible, feads 10 overcoming the
situation of & child being unaccompanied or separated.”).

314 Mwmil.

311, BT Micrants Bt o Riaars, art. 13, 28 Geo. immicr. L1, 18, See alvo Generul
Conument No. 6, snpra acte 128,¢ 82 (Family reunification in the country of origin is not in the best
interests of the child and should therefore not be pursued where there is a “reasonable risk” that such a
return wouid fead fo the violation of fuadamental human rights of 1he ¢hild.™)

312, CRC, supru note 6. at arts, 20(1), 22(2},

313, CRC, supra nowe 6, at ant. 22¢2).
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the same protection as any other child permanently or temporarily deprived
of his or her family environment for any reason, as set forth in the present
Convention.”'* This Paragraph also relates to State obligations to children
under IMBR Article 3(2).>"°

(7} The CRC also requires States to treat applications of children or
parents to enter of leave for the purpose of family reunification in a “positive,
humane and expeditious manner.” Such applications “shall entail no adverse
consequences for the applicants and for the members of their family.?!®

(8) Paragraph 3: A child should grow up in a family environment®'” and
should be raised by the child’s parents.®'® Understanding that the migration
process can cause differences in citizenship and effective nationality between
children and their parents, this Paragraph ensures that citizenship or de facto
statelessness will not prevent children from joining their parents, should they
return to the State of origin or to another new location.

(9} Paragraph 4: This Article builds on the foundation of the family as the
fundamental group unit of society. The right to protection of the family
implies the ability of family members to live together.>*® The first portion of
this Paragraph emphasizes the right to migrate for dependent family of
lawfuily settled migrants. The CRC provides that “applications by a child or
his or her parents o enter or leave a State Party for the purpose of family
reunification shall be dealt with by States Parties in a positive, humane and
expeditious manner.”*° Additionally, the ICRMW instructs States to “take
measures that they deem appropriate and that fall within their competence to
factlitate the reunification of migrant workers with their spouses or persons
who have with the migrant worker a relationship that, according to applicable
law, produces effects equivalent to marriage, as well as with their minor
dependent unmarried children.”*' The European Court of Human Rights has
upheld the right of a child {or of a substantial equivalent) to join the child’s
lawfully resident parents under the ECHR right to family.**

(10) Distinctions among family members that follow the standard pre-
sented m Article 3(4) of this Bill (made pursuant to a legitimate aim, with an
objective justification, and with reasonable proportionality between the
means employed and the aims sought to be realized) are valid; this Paragraph
is not meant to supplant the Bill’s equal protection article.

314, CRC, supra note 6, at art. 22(2).

3150 INTL MEGRANTS BILL o RIGHTS, art. 3(2), 28 Glo, bamicg. 1..], 15,

36, CRC, supra note 6, & art, 10(1).

317, CRC, supra note 6, ot pmbl.

318, CRC, supra note 6, at art. % see Oein SOCIITY JUSTICE INITIATIVE, EXPERT OFINKON ON THE
RI1GHT 10 Family Lie aND NoN-DiscriMimearaon (2008).

319, See General Camment No. 19, supra note 306; HOCPR, supra note 2, at pmbl_§ 2.

326, CRC, supranote b, at ane, $0(4).

328, ICRMW, supra note 16, at an. 44023

322, Sen v, Netherlands, App. No. 314658/96, 36 Eur. H.R. Rep. 7 (2001).
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(11) The second portion of this Paragraph encourages States 10 consider
extending lawful status 10 non-dependent family members of lawfully settled
migrants. The extension of derivative immigration status 10 non-dependent
family members of lawfully settled migrants follows from several human
rights instrurments that establish the family as the “fundamental group unit of
society,” including the ICCPR, the ICESCR, the UDHR, the CRC, and the
ICRMW.*** The animating concern throughout this Article is that, as the
fundamental group unit of society, the family is deserving of State protection,
and this includes both individuals who are dependent and those who are
non-dependent but comprise part of a family.

ARTICLE 16
FrEEDOM OF THOUGHT, CONSCIENCE AND RELIGION OR BELIEF

{1) Every migran( has the right to freedom of thought, conscience, and
religion or belief.

(2) This right shall include freedom 10 have or to adopt a religion or belief
of one’s choice, and freedom, either individually or in community with others
and in public or private, to manifest one’s religion or belief in worship,
observance, practice and teaching. Migrants shall not be subject to coercion
that would impair their freedom 10 have or to adopt a religion or belief of
their choice.

{3) States shall undertake to have respect for the liberty of parents and,
when applicable, legal guardians to ensure the religious and moral education
of their children in conformity with their own convictions.

Commentary

(1) Paragraph I The purpose of Paragraph | is to reaffirm the right 10
freedom of thought, conscience and religion for migrants. This is of particu-
lar importance for migrants who may practice a religion unfamiliar to their
country of residence. Under Article 4(2) of the ICCPR, the right to freedom
of thought, conscience and religion is non-derogable.”** The right 10 free-
dom of thought, conscience and religion was enshrined in Article 18 of the
UDHR, Article 18 of the ICCPR and other international instruments,*®
According to the Human Rights Committee General Comment 22, the rights

323, See ICCPR, supra note 2, at art. 23001y JCESCR, supra nete 3, at an. 16{(1); UDHR, supro
note 1, at arts. 12, 16(3) {protecting against “arbitrary intesforence with . . . privacy, family, home or
cosrespondence); CRC, supra note 6, at arts, 8, 9, 10, 16, ICRMW, supra note 16, at ant. 44.

324, ICCPR, supra note 2, at art. 442).

325, 1CRMW, supra note 16, at an. 12; ECHR, supra note 8, at art. 9; Bunjui Chunter, supra
note 9, at art. 8, ACHR, supra note 12, at art. §2; Declaration on the Elimination of Al Forms of
intolerance and of Discrimination Based on Religion or Belief, G.A. Res, 36455, ast. 113, UN. Do,
AIRESII6/55 (Nov, 25, 1981).
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protected in this Article are “far-reaching and profound.”**® Additionally,
according 10 General Comment 135, the rights guaranteed in the Convention
“apply t0 everyone . . . irrespective of his or her nationality” and “must be
guaranteed without discrimination between citizens and aliens.”**’

(2) Paragraph 2: The purpose of Paragraph 2 is to reaffirm that the
freedom of thought, conscience, religion or belief includes the right 1o retain
one’s religion or belief, the right o change one’s religion or belief, the
right to adopt a religion or belief, and the right to adopt atheistic views.”™®
These rights encompass the right to worship or assemble in connection with a
religion or belief, including through ritual or ceremonial acts.” These rights
are without limit.>*® The second clause of this Paragraph supports these
rights by reaffirming the right to be free from coercion. The protection of
these rights for migrants are of particular importance when they are members
of a minority religion or belief and are vulnerable 10 State agents or others
who may try 1 convert Or prevent the conversion of persons through
unethical or forcible means.”*' The text of this Paragraph derives from
Article 18 of the UDHR, Anticle 18 of the ICCPR, and other international
instruments,>**

(3} Paragraph 3: The purpose of Paragraph 3 is to reaffirm the right of
migrant parents or legal guardians to provide religious and moral education
to their children. This includes a respect for the cultural identity and values of
the country from which migrant children may originate.®** Children should
have access 10 religious and moral education in accordance with the wishes
of their parents and should not be compelled 10 receive instruction against the
wishes of their parents. The text of this article derives from Article 18 of the
ICCPR, Article 14 of the CRC, and other international instruments. ™

326. Human Rights Comm., General Comment No.22: Anticle I8 (Freedom of Thought. Cou-
science or Religion), ¢ 1, U.N. Dog. CCPR/C/Z1/Rev, 1/Add 4 (Sept. 27, 1993), at htip:/fecpreentre orgf
docfICCPR{CGeneral %20Comments/CCPR.C.21 . Revi. Addd_B2BGC22%29_En pdf.

327, General Comiment No. 15, supra nowe 66,99 1.2,

328, Genergf Conmumient No. 13, supra note 66, § 7, UN. Secretary- General, fmplementation of
the Declaration on the Elingnation of all Forms of Iuolterance and of Discrimination Bused on
Religion or Befief, 1§ 70-80, U.N. Doc. EfCN 4/1997/91 (Dec. 30, 1996},

329, General Conmnnent No. 22, supra note 326, §4; G.A. Res. 36735, supra note 325, a1 are.
6{a)-{e).

330, Special Rapgorteur of the Comm’n on Human Rights on Freedom of Religion or Belief,
Elimination of all Forms of Religious Intolerance., transmitted by Note of the Secrerary-General,
9 49- 53, LN, Doc, A/GG99 (Sept. 30, 20053,

33 Elimination of all Formy of Religions fmoleranice, supra aote 330, §§ 40-68; see 1CCPR,
supra note 2, at art. 27; Homan Rights Comm., General Cotmment No. 23 Aniicie 27 (Righis of
Minarities), § 5.2, UN. Doc, CCPRIC/21/Rev. 1FAJA.S {Apr.26, 1994), a1 htip/fccpreentre orgidect
ICCPR/General%20Comments/CCPR.C.21 Rev LAGIS_B28GC23%29. En.pdf.

332, Declaration on the Elimination of AH Forms of Intolerance and of Discrimination Based on
Religion or Belief, supra note 325, at art. 1{1).

133, CRC, supra note 6, at art. 14{2).

334, CRC.suprunowe 6, at art. 1402} ICCPR. supra note 2, at art. 18 {4); JCRMW, supra note 16,
at art. 12 (4Y Declaration on the Elimination of All Forms of Intolerance ard of Discrimination Based
on Religion or Belief, supra ncte 325, atart, 5.
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ARrTiCLE FT
FrEEDOM OF OPINION AND EXPRESSION

{1} Every migrant has the right to hold opinions without interference.

(2) Every migrant has the right to freedom of expression; this right shall
include freedom to seek, receive and impart information and ideas of all
kinds, regardless of frontiers, either orally, in writing or in print, in the form
of art, or through any other media of the migrant’s choice.

Commentary

(1) Paragraph 1. The purpose of Paragraph 1 is to reaffirm the well-
established principle that every person, including every migrant, has the
right to freedom of opinion. The right to freedom of opinion was originally
enshrined in Article 19 of the UDHR.™ Paragraph 1 tracks the language
from Article 19 of the ICCPR and Article 13 of the ICRMW.** The Human
Rights Committee has stated that the freedom of opinion contained in ICCPR
Article 19 extends to protect the right of an individual to change their opinion
and the freedom not to hold or express an opinion.™” The Human Rights
Committee has also stated that no individual may be subjected to an
impairment of the individual’s human rights based on actual, perceived or
supposed opinions.™® There are no exceptions or reservations to the right to
freedom of opinion,339 and therefore, the Human Rights Committee has
declared that it can never become necessary to derogate from the freedom of
opinion during a state of emergency. ™"

(2) Paragraph 2. The purpose of Paragraph 2 is to reaffirm the well-
established principle that every person, including every migrant, has the
fundamental right to freedom of expression. The UN General Assembly has
declared that the “freedom of information is a fundamental human right
and . . . the touchstone of all the freedoms to which the United Nations is
consecrated.”** It is important to note that the guarantee protects both the
right to impart information and the right to seck and receive information and
ideas.** The “right to freedom of expression” was originally enshrined in

335. UDHR, suprya note 1.

336, JCCPR, supro note 2, at an. 19; KCRMW, supra note 16, at ast. 13,

337, Humen Rights Comm., General Comment No. 34: Article 19 (Freedoms of Opinian and
Expression} 44 9- 10, UN. Doc. CCPR/C/GT/34 (Sepe. 12, 2611), at http:/fecpreentse org/doc/TCCPR/
General9%20Comments/CCPR-C-GC. 34 pdf.

33R.  General Comment Nu. 34, supra nose 337,99,

339, Toby Mendel, Reswrivting Freedom of Expression: Stmdards and Principles; Backgroand
Paper for Meetings Hosted by the UN Special Rappuortenr for Freedow of Opinian and Expressian,
Canere ror Law asp Dusoesacy 2080, at 3.

340.  General Comunent 34, supra note 337, 5.

341. Calling of an Internattonal Conference oa Freedom of information, G.A. Res. 591, UN.
Doc. A/RES/ZS (Dee. 14, 1946).

342, Mendel, supra note 339, at 4-5; Mavienov v, Urbekistan, Comm, No. 133442004, § 8.4,
ULN, Doc. CCPRACAOSTVEF3472004 (Apr. 27, 2009), at hupffiwww.refworid orgidocid/dacPanal2 himl
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Article 19 of the UDHR. Paragraph 2 tracks the language from Article 19 of
the ICCPR and Article 13 of the ICRMW,***

ARTICLE 18
FREEDOM OF PEACEFUL ASSEMBLY AND ASSOCIATION

(1) Every migrant has the right to freedom of peaceful assembly and
association.

(2) These rights shall include freedom to form associations and trade
unions in the State of residence for the promotion and protection of the
migrant’s economic, social, cultural, and other interests.

Commentary

(1) Paragraph I: The purpose of Paragraph 1 is to reaffirm the right
to peaceful assembly and association for migrants. The right to peace-
fully assemble and the right to associate are enshrined in many of the
core human rights instruments, including the UDHR,* the ICCPR,**
the CRC,> the ICERD,* the ECHR,™® the Banjul Charter,* and the
ACHR.™® The Human Rights Committee has further interpreted the
ICCPR to ensure that “aliens receive the benefit of the right of peaceful
assembly and of freedom of association.”"' The UN Human Rights Council
has highlighted the importance of these rights and reiterated that the rights
apply to migrants.””* The Special Rapporteur on the Rights to Freedom of
Peaceful Assembly and of Association was even more explicit in stating that

(holding that the refusal of Uzbek authorities to register a newspaper deaied the right of both the
expression sights of the editor but ajso of the reader to receive information and ideas),

343, ECHR, supry note 8, at arz. 10; ACHR, supra note 12, atart. 9; Banjui Charter, supra acte 9,
atar. i3

344, UDHR, supra note |, at art. 201} ("Everyone has the right to freedom of peaceful assembly
and association.”}.

345, ICCPR, supra note 2, at art. 21 (“"Fhe right of peaccful assernbly shall be recognived.'’),
art. 22(1) {"Everyone shall have the right to freedom of association with others . . 7).

346. CRC, sapra note 6, at art. 15(1) ("Siates parties recognize the rights of the child 1o freedom
of association and fo freedom of peacefel assembiy.™).

347. ICERD, supra note 4, at arn. S3{d)ix} (. .. States Parties undertake to prohibit and 10
ehirninate racial discrimination im ali ks forms and fo guarantee the right of everyone, without
distinction as 1o sace, colous, or pationsl or cthnic origin, to eqguality before the law, rotably in the
enjoyment of the following rights: The right to freedom of peaceful assembly and association .. ).

348, BCHR, supranote 8, at agt, 11{1) {"Everyvone has the right to freedom of peacefui assembly
and to freedom of agsociation with others, including the right to form and o join trade untons for the
protection of his interests.”}.

349, Banjul Charter, at art. 1004} {"Every individual shall have the right to frec association
provided that he abides by the law.™), art. {1 (“Every individual shall have the right t0 assembie freely
with others.”}.

356, ACHR, aturt, 15 ("The right of peaceful assembly, without arms, is recogrized.”}, an. 16{1)
(*Fveryone has the right to associate freely for ideological, religious, political, economic, labor,
social, cultural, sports, or other purposes.”™).

351, General Comment No. {5, supra note 66,F 1.

382, G.A.Res. 1521, 9 ], LN, Doc. A/BRGRESAN2E {Oct. 6, 2010).
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the rights of assembly and association in the ICCPR apply to non-nationals,
including stateless persons, refugees, and migrants,*

(2y The right to peacefully assemble and associate facilitates the exer-
cise of many other rights and is essential to a functioning democracy.
The right allows individuals to “express their political opinions, engage in
literary and artistic pursuits and other coltural, economic and social activ-
ities, engage in religious observances or other beliefs, form and join trade
unions and cooperatives, and elect leaders to represent their interests and
hold them accountable.”*>* For migrants, who often do not have the right to
vote, who are often of a cultural, ethnic, or religious minority, and who are
often in labor situations with few bargaining rights, the ability o assemble
and associate without fear of reprisal is an important way to engage in the
polity and to claim other civil, cultural, economic, political and social
rights.355

(3) Paragraph 2 The freedom to form associations and trade unions is
explicitly enumerated in several of the core human rights documents,
including the UDHR,*® the ICCPR,* the ICESCR,*® the ICERD**
theICRMW,”® and the ECHR.*®" The right to form and join trade unions is
also protected by the International Labour Organization in 11O Convention
No. 87.%° Additionally, the ILO Congress declared in 1998 that all members
of the ILO have the obligation to respect, promote, and realize certain

353, Report of the Special Rapporteut on the Rights to Freedom of Peaceful Assembly and of
Association, § 13, UN. Doc. A/HRC/20/27 {May 21, 2012},

354, {.A. Res. 15/2, supra note 332, at pmbl.

355. Report of the Special Rapporteur on the Rights t0 Ereedom of Peaceful Assembly and of
Assaciation, supra note 353,912,

356. UDHR, supra note i, atart. 23¢4) (“Everyone has the right t0 form and 1o join trade unions
for the protection of his interests. ™).

38F. JCCPR, supra note 2, at art. 22(1) "Evetyone shall have the right to freedom of association
with others, incinding the right to form and join trade unions for the protection of his interests.™).

358. ICESCR, supra note 3, at art. 8(3) " The States Parties to the present Covenast undertake 10
ensure . . . The right of everyone to form trade unions and join the trade union of his choice, subject
only to the rules of the organization concerned, {or the promotion and protection of his economic and
social interests,™).

3539, 1CERD, supra note 4, at arl. 5(eXiE) (™ .. States Pasties undertake to prohibit and 10
eliminate racial discrimination in zll f15 forms znd to guarantee the right of everyone, without
distinction as 10 race, colour, or national or ethnic origin, to equality before the taw, notably in the
enjoyment of the following rights: The right 10 form and join trade wnions.™).

360, ICRMW, supra note 16, at art. 26¢1} (" States Parties recognize the right of migrant workers
and members of theit families: (a} To take part in meetings and activities of trade unions and of any
other associations established in accordance with law, with a view to protecting their economic,
social, cultural and other interests, subiect enly to the nudes of the organiration concerned: (b) To
join freely any trade union and any such association a5 afotesaid, subiect only to the rules of the
organization concerned . . ).

361, ECHR. supra note 8, at azt. 11(1) ("Everyone has the right 10 freedom of peacefil assembiy
and to freedom of association with othets, incloding the right 10 form and 10 join trade unions for the
protection of his interests.”).

362. Convention Concerning Fieedom of Association and Protection of the Right 10 Organise
{No. 87y, art, 2, July 9, 1948, 68 UL.N.T.S. 17 [hereinafter 110 Convention 87) (“Workers and
eraployers, without distinction whatsoever, shall have the right 10 establish and. subject only to the
rules of the organisation concerned, to join organisations of their own choosing without previous
authorization.” {emphasis added}).
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fundamental rights, including freedom of association.”®* Freedom of associa-
tion includes the right to form and join an association, to operate the
association freely and to be protected from undue interference, to access
funding and resources, to take part in the conduct of public affairs, and to not
be subject to unlawful termination.”®* The freedom to join trade unions
applies to workers, not only regardless of citizenship, but also “irrespective
of their migratory status.””®® This right should be read in concert with the
labor rights protected by this Bill in Article 20.

ARTICLE 19
Civi, AND PorITICAL LIFE

(1) Every migrant has the right to participate in the civil and political life
of the migrant’s community and in the conduct of public affairs.

(2) This right shall include the freedom to participate in public affairs of
their State of origin and to vote and to be elected at elections of that State, in
accordance with its legisiation.

Commentary

(1) The right to civil and political life extends from the idea that it is in the
interest of all people to have a voice in the policies that affect them. As
emphasized in the IMBR preamble, “migrants bring special contributions to
their communities, [and] the ability to participate in and influence one's
community is a significant part of human dignity.” Migrants often create new
familial and community roots in their location of residence while still
maintaining similar connections in their State of origin. This Article encour-
ages States to extend civic rights to migrants by providing some avenues for
migrant voices to be heard.

(2) Paragraph I The language “participate in the civil and political life”
alows for a range of interpretations. In practice, States should grant voting
rights for migrants in local elections, but can also facilitate civic participation
by soliciting comments on pertinent proposed laws or policies, soliciting
migrants’ opinions through a representative on deliberative or advisory

363,  International Labour Conference, Geneva, Switz., Juae 1998, ILO Declaration ou Fum
damental Principles and Righis ar Work, art. 3 (June 18, 1998), at http:ffwww.ilo.org/deciarationf
thedecleration/textdeclaration/lang—enfindex.htm [heretnafter IO 1998 Declaration].

364.  Special Rapportesr on the Rights to Freedom of Peaceful Assembly and of Association,
supra pote 353, FF 53.76.

365, Advisery Opinion on Undocumenied Migrants, sypra note 166, § 157 (“The safeguard of
ifreedom of association and to organize and join a trade unionj for migrants has great impornance
based on the principie of the inadienable nature of such rights, which all workers possess, irrespective
of their migratory status, and also the fundamesntat principle of human dignity embodied in Article 1
of the Universal Peclaration, aceording to which “falll human beings are born free and equal in
dignity and rights.™)
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bodies, and providing full information about civic rights and duties.*®®
The right may also be realized in part by facilitating association and
assembly, whether on community or trade-group grounds.”®” Assembly and
association rights will also support migrant participation in the conduct of
public affairs by allowing migrants to exert “influence through public debate
and dialogue with their representatives or through their capacity to organize
themselves,”*®

(3) The right to participate in the civil and political life of the community
builds on ideas in the ICCPR and the ICERD.*® Though these documents
limit civic rights on the basis of citizenship, they serve as evidence of the
importance of these concepts to the full enjoyment of human rights. The
Human Rights Committee explicitly mentions the possibility that permanent
residents might “enjoy [civic] rights on a limited basis, for example, by
having the right to vote in local elections or to hold particular public service
positions.”” While international human rights law does not require direct
electoral participation for migrants, European countries—and the European
Union as a whole—provide successful models of non-citizen participation in
civil and political life, including local elections.”™" In addition, immigrant
suffrage 15 a growing trend and currently available on some level in more
than forty countries.””® This immigrant suffrage trend reflects strong policy
arguments in favor of enfranchising migrants, especially those migrants who
pay taxes, may be drafted into military service, and otherwise bear the
responsibilities of citizenship to the host country,””?

366, See European Convesntion on Ihe Participation of Foreigners in Public Life at the Local
Level, Explanalory Report, Feb. 5, 1992, CE.T.8. No. 144,

38T, See. e.g., Evropean Convention on the Participation of Foreigaers in Public Life s the Local
Level, supra note 366.

368. Human Rights Comm., General Comment No. 25 Arficie 25 (The Right 1o Participate (1
Public Affuirs, Voting Rights and the Right of Egeal Access to Public Service) 98, UN. Doc.
CCPRICI IRev. 1/A4d 7 {Aug, 27, 1996), at http:iecpreentre org/doc/ FCCPR/Generai i 20Comments/
CCPR.C.21 Rev) Add7_%28GC253%29_En.pdf (describing one wuy in which citizens may take pan
in the conduct of public affairs}.

369, HCCPR, supra note 2, at art. 25 ("Every citizen shall bave the right . . . to take pant in the
conduct of public affzirs.”}; ICERD, supra note 4, at ust. 5} (" Political rights, in panticular the right
to participate in elections—30 vote and te stand for ¢lection—on the basis of universal and equal
suffrage, to take part in the Govertiment as weil us in the conduct of public affairs at uny level und to
have equal access to public service.™),

370, Geueral Comment No, 25, supra note 368,94 3.

¥, See, e.g., European Convention on the Penticipation of Foreigaers in Public Life at the Local
Level, supra note 366 (guarantecing freedom of expression, assembly and association, encouraging
the establishment of consuitative bodies to represent foreign residems at focal levels, and guarantee-
ing the right to vote und to stand for election in focal authority eleciions); Maastricht Treaty, art. 8b,
Feb. 7, 1992, 1992 0.0 {C 191) | ("Every citizen of the Union residing in a Member State of which he
is not a national shall have she right t¢ vote und +o stand as a candidate at municipul elections in the
Member Staze in which he resides, under the same conditions as nationals of that State.™).

372, ImmsGrANT Voming Proiict, kitp:/fronhayduk.comfimmigrant. voring/aroend-the-world/ (las:
visited May H), 2014) (updated list of all countries that provide such rights, as wel as extensive
discussion of the topic).

313, See Gabricla Evia, Consent by AH the Governed: Reenfranchising Nouclizeus us Partners
i Awerica s Democracy, 11 8. Cas, L. Riv. 151 {20023 Elise Brozovich, Praspects for Bemocratic
Change: Non-Cittzen Suffrage (n America, 23 Hamung ). Pon. L & Pou'y 403 2000) (arguing in


http:ci1i1.en
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(4) Paragraph 2. Paragraph 2 is derived from ICRMW Aricle 41 and
requires States of origin to allow their citizens living abroad to vote and be
elected.””* The right to vote externally draws support from the principle of
universal suffrage. The UDHR recognizes the right of every person to take
part in government, directly or through freely chosen representatives, and to
have equal access to public service.”” The ICCPR and various regional
instruments grant citizens the right to vote and to stand for election without
unreasonable restrictions;” ® however, the Human Rights Committee and the
European Commission on Human Rights have stated that residency require-
ments are generally considered reasonable requirements for voting.””” While
there is significant divergence in State practice regarding who is eligible for
external voting, and many migrants’ voting rights are effectively suspended
during migration,””® over 100 countries expressly allow their citizens to vote
from abroad.”® The trend in State practice to enable and encourage external
voting is particularly prominent for elections in post-conflict States.”*

ArTiCLE 20
1.ABOR

(1) Every migrant has the right to be free from slavery, servitude, or
forced or compulsory labor.

{2) Every migrant has the right to work, and States shall take progressive
measures to safeguard this right.

favor of pon-Citizen votiag rights in Americal; Jamin B. Raskin, Legal Afiens. Local Citizens:
The Historteal, Convtitutional and Theorerical Meam'ugs of Alien Suffrage, 141 U, Pa. L. Riv, 1391
£1993).

374, ICRMW, supra note 6, at art. 41 {"Migrant workers and members of their families shail
have Ihe right te participate in public affairs of their Stawe of origin and to vote and 1o be eiccted ot
clections of that Stale, in accordance with its legislation™).

375. UDHR, supra nole 1, at art. 21,

376, WCCPR, supra note 2, at art. 25 {"Every citizen shall have the right and the appostunity,
without any of the distinctions mentioned in article 2 and without snreasonable restrictions . . . to
vole und to be elected at genuine perodic elections which shall be by uaiversal and equal suffrage and
shall be heid by secret baliot, guaranteeing the free expression of the will of the efectors.™). See afso
Banjul Charter, supra note 9, ai arl, £3; ACHR, supra note 2, at art. 23; BCHR, supry gote §, at art. 3.

377, General Comment No. 25, supra note 368, § 11 {fe.g. residence requirements that exciude
homeless from voting are not reasonable). See X v. United Kingdom, App. No. 7566/76 Fur. H.R.
Rep. (1976), availuble ar btip:Hechs Retse.conydoo/ 7566 76-en- 19761 21 Hview/ {This right funiver
sai suffrage} was neither absolute por without fimitations but subject to such restrictions imposed by
the Contracting States 5 are nol arbitrary and do not interfere with the free expressior of the peopie’s
opinion.}.

378, JereMy GraCH, CHALLENGING THE NORMS ANR STANBARDS DF ELECTION ADMINISTRATION
3538 (IFES, 2007). available w1 hup:fiwww.ifes.orgi~/medin/Files/Publications/White % 20Paper
Report/2007/593AFE 3% 20Chalienging %20Election® 20N orms %2 0aad %208 tandardsH2OWP.pdf. See
Kia Barry, Home and Away; Tie Construction of Citizensiip in an Emigration Context, 81 N.Y.U. L.
Rev. 11, 51 {2006); NYL! Law School.

379, Barry, snpra note 378,

3BQ.  Barry, supra aote 37B; INTERNATHONAL IDEA, A PREVIEW OF THE FORTHCOMING INFERNA-
ONAL IDEA Hannbook ox EXTURNAL YUTING (International IDEA, 2006} uvailuble at bups/
www.ides intelections/upioad/External_voting_Preview_withlayout_07june06_final pdf. See also
Caroline Carter, The Right to Vote for Non-Resident Citizens: Considered through the Example of
Eust Fimor, 46 Tix. InT'1. L. 1. 635, 673 (20113,


http://www.ifes.org/-/medialFiles/Pub!icationsfWhite%20Paper
http://echr.ketse.com/doc/7566.76-en-l976
http:l.ef!.ul
http:elected.n4

92 Georaerown IMMIGRATION Law JOURNAL {Vol, 28:23

(3) Every migrant has the right to just and favorable conditions of work,
including fair and equal remuneration, minimum working age, maximum
hours, safety and health standards, protection against unfair dismissal, and
collective bargaining.

{4) States shall ensure the effective abolition of child labor.

{5) States shall ensure the elimination of discrimination in respect of
employment and occupation.

{6y Migrants shall be entitled to treatment at least as favorable as that
accorded to citizens with respect to labor conditions and employment.

(7} States should require that migrant workers who are recruited in one
country for work in another receive a written job offer, or contract of
employment that is enforceable in the country in which the work is to be
performed, addressing the terms and conditions of employment prior to
crossing national borders for the purpose of taking up the work to which the
offer or contract applies.

Commentary

(1) This Article reaffirms a number of existing labor rights found in key
international human rights instruments. The nght to work, as provided by
ICESCR, is an inherent part of human dignity. The essence of the right to
work is not an absolute right to obtain employment, but rather the nght to
freely choose employment and to not to be unfairly deprived of employ-
ment.*®’ The right to freely choose work necessarily includes an absolute
prohibition of slavery, servitude, and forced labor. The night to work also
entails arange of rights in the workplace.

(2) In addition to the core human rights instruments, the ILO Declaration
on Fundamental Principles and Rights at Work establishes that all Member
States, even if they have not ratified the appropriate Convention, have
obligations arising from membership in the ILO to respect, promote and
realize the principles and rights in four categories: freedom of associ-
ation and the effective recognition of the right to collective bargaining,
the elimination of forced or compulsory labor, the abolition of child labor,
and the elimination of discrimination in respect of employment and oc-
cupation. The ILO has eight fundamental conventions that cover these
four principles.®® The four principles are addressed in this IMBR labor
article.

384, ICESCR. supranocte 3, at art. 6(1}.

382, 180 Convention No. 28 coaceming Forced or Compulsory Labor, June 10, 1930, 39
UNT.5. 55 [herginafter O Convention 291 Abolition of Forced Labour Convention {No. 103),
Jan. 17, 1959, 326 U.NT.8. 201 fhereinafier H.O Coavention 105} Discrimination (Employment and
OQccapation) Convention (No. LLLY, june 15, 1960, 362 UNT.S. 31 [hereinafter HLO Convention
111]; Equal Remuneration Convention (No. 1003, May 23, 1953, 163 U.N.T.S. 303 [hereinafier H.O
Convention 106} 11O Convention 87, supra note 362; Right to Organise and Collective Bargaining
Cellection (No. 98), fuiy 18, 1931, 96 U N.T.8. 157 fhereinafter IO Convention 98}, Conveniion
Concerning Minimum Age for Admission to Employment {(No. 138), June 19, 1976, available at
http:/fwww.ilo.org/ilolexfegi-texfconvde.pl 7C 138 [hereinafter (LO Conveation [38]; Convention


http://www.ilo.org/ilolex/cgi-lex/convde.pl?C!38
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(3) Many migrants leave their native countries in search of better eco-
nomic prospects. Even those motivated by other factors such as persecution,
discrimination or armed conflict must earn a livelihood upon settling in a
receiving State. Migrants often must overcome significant obstacles in
finding employment, including language barriers, lack of knowledge of the
local job market, non-recognition of qualifications from the State of origin
and poor understanding of local employment laws.

(4) Upon securing employment, migrants face additional challenges,
including discrimination, harassment, poor and unsafe working conditions,
persistent job insecurity and fear of expulsion upon employment termi-
nation. These challenges often persist because local labor laws may be
inapplicable to migrants or governments may simply refuse to apply rele-
vant laws to situations of migrant employment. Migrants also are often
employed in the informal economy, where it is much harder for them to
obtain the protection of the State, particularly when migrants are in an
irregular status.

{5) Numerous migrants arrive in receiving States as the result of smug-
gling or human trafficking operations. Such migrants are typically subject
to highly exploitative terms of employment and are sometimes compelled
into commercial sex work or other forms of forced labor. Migrants are also
often highly susceptible to various forms of economic exploitation and
physical abuse, as their ability to remain in the receiving State may be tied
to continued employment with the same sponsoring employer. This last
problem is particularly acute for those migrants employed as domestic
workers.*®*

(6) One of the reasons States typically restrict immigration is to protect
the domestic labor market, shielding native workers from competition and
atternpting to ensure low levels of unemployment. However, States some-
times encourage the migration of certain classes of workers in order to fill
a lacuna or restructure the domestic labor market. Special categories or
conditions of employment are created to promote the inflow of these
migrants and to regulate their activities upon arrival. However, such mea-
sures may facilitate exploitative or discriminatory practices on the part of
employers,*®

Concerning the Prohibilion and immediate Action for the Elimination of the Wosst Forms of Child
Labor {No. 82} Nov. 19, 2000, 2133 LN T.5. 161 {hercinafter iILO Coavenlion 182].

383, See IM. Ramiriz-Macuapo, DoMEsTIC WORK, CONDITIONS (F WORK AND EMPLOYMENT A
Lagal Prmssrcnive: (L0 2003}, available at hup/iwww o intfwemspSigroups/public/---ed_protect/. -
protrav/---travailfdocuments/publication/wems _travail_pub_7.pdf; UN, Econ. & Soe. Coundil,
Comm'n on Human Rights, Reporr of the Special Rupporieur: Ms. Gabriely Rodriguez Pizarro on
Specific Groups and Individuais: Migrant Warkers, Submitted Pursuant tv0 Commission on Human
Rights Resotution 2003746, U.N. Doc. BICN.4/2004/76 (Jan. 12, 2004), availuble at htp:/idaccess.
dds-ny.un.org/doc/UNDOC/GEN/GO4/ 1 02131 PDFEIGOA 10237 pdf.

384, B:aN-MICHEL SERVALS, INTERNATIONAL LAROUR Law, 226-27 {2005},


http://www.i!o.im/wcmspS/groups/pub!ic/---ed_protect
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(T} Paragraph I The prohibition of servitude, slavery, and forced labor
has long been recognized in international law as one of the first peremptory
norms.*® Slavery is outlawed by the 1926 Slavery Convention, and the
prohibition of slavery and servitude can be found in the UDHR, ICCPR,
ECHR, ACHR, ACHPR and ICRMW.,” Forced labor is defined by ILO
Convention Ne. 29 as “all work or service for which the said person has not
offered himself voluntarily.”®” Forced labor is banned in the ICCPR,
ICESCR, ICRMW, ECHR, ACHR, ACHPR, as well as in ILO Conventions
Nos. 29 and 105.%*®

(8) Paragraph 2: The right to work derives from numerous human rights
instruments, including the UDHR, ICESCR, ICERD, CEDAW, CRC,
ICRMW, ADRDM, and the Additional Protocol to the ACHR.™® The core
elements of the right to work are the rights to freely choose employment and
to not be unfairly deprived of employment.*™ The right to work also entailsa
range of rights in the workplace.

(9) Paragraph 3: The right to just and favorable conditions of work is
detailed in Article 7 of the ICESCR. It is also provided by Arnicle 5 of
ICERD, and Banjul Charter Article 15, which asserts the right to work under
equitable and satisfactory conditions.”’

(10) The right to just and favorable remuneration is enshrined in UDHR
Article 23, The UDHR links this right to the ability of the individual to
provide an “existence worthy of human dignity” for himself and his fam-
ily.*>* This right is echoed in the American Declaration of the Rights and
Duties of Man Article X1V, ICESCR Article 7, ICERD Article 5 and the ILO
Philadelphia Declaration.”® Article 25 of the ICRMW provides that migrant

385, See, e.g., M. Cherifl Bassiouni, feteraationa! Criwes: “Jus Cogens™ und “Obligutio Erpa
Omnes,” 59 Law & Cowtame Pross. 63, 68 (1996},

386, See UDHR, supra note 1, at art. 4, HCCPR, supra note 2, at art. 8; BCHR, supra note 8, a2
art. 4; ACHR, supra rote 12, at art, 6; Banjul Charter, supra note 9, at art. 5; KCRMW, supra nole 16,
at art. | i,

387. 1L0 Convention 29, supra note 382,

388, ICCPR. supra note 2, at an. 8, ICESCR, supru note 3. at ant. 6; ICRMW, supra note 16,
atart. {1, ECHR, supra note 8, at art. 8; ACHR, supre aote 12, at ant. 6; Banju Charter, supru note 9,
at art. 10; H.O Convention 29, supra note 382; ILO Convention §05, supra note 383,

389,  See UDHR, supra note i, at art. 23; 1CERD, suprw note 4, at art. $(e}(3); CEDAW, supra
note 16, at ant. 11; CRC, supra note 6, at art. 32; KCRMW, supra note 16, at art. 11; American Dec-
faration of the Rights and Duties of Man, O.A.8. Res. XXX, adopied by the Ninth international
Conference of American States (1948}, reprinted iu Basic Documents Peraining 10 Human Righss
in the IntesAmerican Systeny, art. 24, OFA/Ser L. VAL82 doc.6 rev. at 17 (1992); ACHR, supra
note 12, Protocol] in the Area of Economic, Socizl and Cultural Rights, art. 6.

396, ICESCR, suprunote 3, at art. 6(1).

391, See uiso Conventior concerning Termination of Emplovment ar the laitiative of the
Employer {No. 138}, Jume 22, 1982, available at hitp:/fwww.iloorgldyn/normlexien/fip=
NORMLEXPUB:2I00:0:NO: 12160:P12100_1LO_CODE:C158.

392, See UDHR, supra note |, at ari. 23.

393, See alvo Convention conceraing the Portection of Wages {No. 93), Sept. 24, 1952, avuiluble
at hupfiwwwiic.org/dyn/rormlexfen/fip= NORMLEXPURB: 1 2100:0:NO:12109:P12100_1L.0O
CODE:CO%S; ILO Convestion 100, supra note 382; Eguality of freatmest {Sociai Secarity)
Convention, Apr. 25, 1964, avaduble ot http:fiwww.ilo.orgfdyn/normlex/en/fPp=NORMLEXPUB:
12300:00 NG 12 F00: P12 100 _INSTRUMENT_ID312263:NO.


http:l/www.ilo.org/dyn/normle~/en/f?p=NORMLEXPUB
http://www.ilo.org/dyn/normlex/en/f?p
http:1,atart.2J
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workers should enjoy treatment not less favorable than that received by
nationals with regard to remuneration.

{11) The right to form trade unions is a more specific application of the
right to freedom of association indicated in Article 18, The explicit right to
form and join trade unions is found in UDHR Article 23, ICERD Article 5,
ICCPR Article 22 and BCHR Article 11, ACHR Articles 15 and 16 do not
mention union organization, hut do recognize the right to freedom of asso-
ciation, a right that has commonly been interpreted to encompass the right to
join unions. Even 50, none of these treaties exphcitly recognizes the right
to coilective bargaining. In mandating this right, the IMBR draws inspiration
from ILO Conventions Nos. 87 and 98, which both provide for the right to
union organization as well as the right to collective bargaming. The coliec-
tive bargaming right is further guaranteed hy ILO Convention No. 154, 1s
part of the 1LO’s Philadelphia Declaration, and is 1mplicit in the ILO
Constitution,”*

(12) States should also follow the standards set in ILO Convention
No. 189 Conceming Decent Work for Domestic Workers to ensure that
domestic workers are protected by and benefit from labor laws.

(13) Paragraph 4. The effective abolition of child labor is one of the
ILG’s four fundamental principles of work and is binding on all ILO
members, regardiess of whether they have signed the comresponding con-
ventions. In addition, the ICESCR protects children from economic and
social exploitation, and requires a minimum age of employment.**® The CRC
also requires States to protect all children “from all forms of economic
exploitation and from performing any work that is likely to be hazardous or
to mterfere with the child’s physical, mental, spiritual, moral, or social
development.”™%®

(14) Paragraph 5: Prohibition of discrimmation in the workplace is
guaranteed by the ICESCR and the ICERD and is one of the 11O fundamen-
tal principles.”” IMBR Article 3 provides protection against discrimination,
including in the workplace. The Committee on the Elimination of Racial
Discrimination explicitly recommends that States “take measures to elimi-
nate discrimination against non-citizens in relation to working conditions and
work requirements, including employment rules and practices with discrimi-
patory purposes or effects.” The Committee also explains that while States

394, Viegivia Leary, The Paradox of Workers™ Rights us Hutan Rights, in 29 Human RiGHTS,
Lagor RiGaTs, ann INTERRanionas, Teabi: 22 {Lance A. Compa and Stephen F. Diamond, eds., 1996),

395, See ICESCR, supru note 3, at art. {0,

396, See CRC, supra note 6, ut apt. 32(1).

397, See Comm. on Econ, Soc. & Cult. Rights, General Connnent No. 18: The Right 1o Work g 18,
U.N. Dac. BICE2/GC/18 (Feb. 6, 2006); Comim. on Econ, Soc. & Cult. Rights, General Comment No.
20! Now-Discrimination in Econmnic, Soeial, and Cudtwral Righes 30, UN. Doc. BICRUGCR0
(fuly 2. 2009) (stating that [CESCR rights apply “to everyone inciudisg son-natiosals, such as
refugees, asviuni-seekers, stateless persons, migrant workers aad victims of internationat trafficking,
regardiess of legul stutys and documentation™): 1L.0 1998 Peclaration, supra note 363,
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may condition jobs upon a work permit, labor and employment rights attach
when an employment relationship is established.”® ILO Conventions Nos. 100
and 111 provide IL.O standards on the elimination of discrimination.

(15) Additionally, the Committee on the Elimination of Discrimination
Against Women has commented specifically on the human rights abuses of
women migrant workers, and the need for specific measures to guarantee
equality.®™®

(16) Paragraph 6; Paragraph 6 is derived from Article 25 of the JICRMW.,
Article 25 stresses that regardless of immigration status, migrants shall
receive treatment at least as favorable as citizens in workplace conditions.
The ICRMW specially lists remuneration, hours of work, rest, safety, health,
termination of employment, and minimum working age. The Paragraph is
also supported by ILO Convention No, 97 and Articles 10 and 12{g) of ILO
Convention No. 143,4%

(') Paragraph T: Paragraph 7 is based on Article 8 of ILO Convention
No. 189 Concerning Decent Work for Domestic Workers, and is supported by
the ILO Multilateral Framework for Labour Migration.*°' The terms and
conditions of employment should include the name and address of the
employer and of the worker; the address of the usnal workplace or work-
places; the starting date and, where the contract is for a specified period of
time, its duration; the type of work to be performed; the remuneration,
method of calculation and periodicity of payments; the normal hours of
work; paid annual leave, and daily and weekly rest periods; the provision of
food and accommodation, if applicable, the period of probation or trial
period, if applicable; the terms of repatriation, if applicable; and terms and
conditions relating to the termination of employment, including any period of
notice by either the domestic worker or the employer.*®

398. See Comm. on Elimination of Racial Dserim., General Recommendation No. 36 Bizcrimi-
nation Against Non-Cirizens § 33, U.N. Doc. CERIVCI64/Mise. ] irev.d (Oct. |, 2004). See aiso
Juridicai Condition and Righty of the Undocumented Migrants, supra note 166 {*{Tlhe migrant
acquires rights that must be recognized and ensured becanse he is an employee, irrespective of his
regaiar or reguiar status in the State where he is empioyed.™}

399, See Comm. on the Elimination of Discrim. Ageinst Women, Generul Comment No, 26 on
Migrant Women Workers, U.N. Doc. CEDAW/C/2009/WP. /R (Dec. S5, 2008).

400, ILO Convention 97, supra note 16, at art. 6 (“Each Member for which this Convention is in
force undertakes to apply, without discrimination 0 respect of nationadity, race, religion or sex, to
immigrants lawfuily withia its territory, treatment ne less favourabie than that which it applies to its
own nationals in respect of the following matters: {remuneration, kours of work, minimam age,
coliective bargaining, secial security, etc.}.")

401, RO Convention 189, supra note 16, al art. §; INTERNATIONAL LABCUR ORGANIZATION, ILO
MULTIEATERAL FRAMEWGRK ON LABDUR MIGRATION: NON-BinpING PRINCIPLES AND GUIDELINES FOR A
RIGHTS-BASED AppROACH T0 Lanoug MIGRATION 13.3 (2606}, available at: hittp fwww.ilo.org/migrant/
information-resources/publications/WCMS 17867 ang--eafindex. htm {"[Goveraments should give
dse consideration to licensing and supervising recruitment by} ensuring that migrant workers receive
understandable and enforceable employment contracts™).

402, See 1LO Convention 189, supra note 16, atarts. 7, 8,


http:/lwww.ilo.org/migmm
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ARrRTICLE 2]
HEeaLrH

Every migrant has the right to the enjoyment of the highest attainable
standard of physical and mental health, including equal access to preventive,
curative, and palhative health services, and the right to an adequate standard
of living and to the underlying determinants of health.

Commentary

(1) The right to the enjoyment of the highest attainable standard of health
is a foundational human right*” Beyond the importance of health to
individual and societal flourishing, it is strongly linked to and necessary to
the provision of many other human rights, such as the right to human dignity
and the right to hfe*® It was first enunciated in the Constitution of the
World Health Organization,”™ and later enumerated in the UDHR,*® the
ICESCR,*” and many other intemational and regional human rights trea-
ties.**® It is understood as the right to health care that is available, accessible,
acceptable, and of appropriate and good quality.*” Additionally, mothers are
accorded special protection during a reasonable period before and after
childbirth. **° An adequate standard of living and the underlying determinants
of health include, but are not limted to, access 1o safe and potable water and
adequate sanitation, an adequate supply of safe food, nutrition and housing,
healthy occupational and environmental conditions, and access to health-
refated education and information, including information about sexual and
reproductive health.*'" States are obligated to respect the right to health,
meaning they cannot limit access for any persons regardless of immigration
status.*'? Legal measures securing access to health care for migrants,

463, Comm. on Eeon., Sec. & Cudt. Rights, Generai Comment No. 14, The Right to the Highest
Attainable Stuadurd of Heaith g 1, UN. Doc, B/C 127200044 (Aup, 11, 20003,

404,  See General Comment 14, supra notg 403 9 3; see also Purchit and Moore v. Gambia,
African Comm’s on Human and People’s Rights, Comm. No. 241/2001, § 84, Sixteenth Activity
Report 2002.2003, Anrnex Vi, (“enjoyment of the human right to health . . | is crucial to the
reajization of all the other fundamental hamasn rights and freedoms™).

405, World Health Organization Constitution pmbi, Apr. 7, 1948, 14 UN.T.5. 185,

406, UDHR, supra row 1, at ant, 25,

447, ICESCR, supru note 3, at ast. 12{1).

408, CRC, supra note 6, at art. 24; CEDAW, supru note 16, atan. 12; 1CERD, supra sote 4, at
art. 5; Banjui Charter, supra note 9, at art. 16; African Chartes on the Rights and Weifare of the Child,
supra note 161, at ant, 14; European Social Charter, art. |}, opened for sigaciure March 3, 1996,
C.E.T.8. 163 {entered ianto force Jan. 7, 1900}

400,  General Comment 14, supra note 403, § 12. Though the ICRMW only explicitly grants
cmergeacy medical care and access to health services contingent on participation in reguiatory
schemes, Article 81{1) states that more favorable rights from other instrumesnts {like the general right
to health} are retained, ICRMW, supra note 16, atart. 81(1).

410, CRC, supra nowe &, atart, 24{2); CEDAW, supru note 16, atart. 12(23; 1CCPR, supra note 2,
atar. H0(2); HDHR, supra note 1, at art. 25,

411, General Commenl No. {4, supra note 403, 4 11.

412, General Comment No. [4, supra note 403, § 34; vee alvo Bur, Comm. Soc. Rights, int’] Fed.
of Human Rights League v. France, Complaint No. 1472003 § 32 {Nov. 3. 2004} (stating “legislation
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particularly irregular migrants, are lacking in many countries and where they
exist, migrants and health providers are often unaware of them and the laws
remain unimplemented.*'” Administrative, financial and linguistic barriers
exacerbate this lack of access, as does a fear of being reported to police or
immigration authorities.*'* Due to these widespread difficulties in accessing
health care, many migrant populations are particularly at risk of violations of
their rights to health.

ARTICLE 22
Ebucanon

(1) Migrants and their children have the right to education.

(2) States shall make primary education free and compulsory for ali
children including migrants and their children. Access to public pre-school
educational institutions or schools shall not be refused or limited by reason of
the irregular situation with respect to stay or employment of either parent or
by reason of the irregularity of the child’s stay in the State.

(3) States shall encourage the development of secondary education and
shall make it accessible to all, including migrants and their children, on the
basis of equal treatment with nationals.

(4) States shall make higher education equally accessible to all, including
migrants and their children, on the basis of capacity.

Commentary

(1) This Article clarifies that the well-established right to education
applies to migrants and their children regardless of their legal status. The
Article provides paragraphs corresponding to the three stages of education
that are covered by various human rights treaties. Paragraph 2 clearly
expresses that migrants and their children are encompassed in the obligation
to provide free and compulsory primary education as well as preschool
education. Paragraph 3 reiterates the international law obligation of all
States to provide secondary education to migrants and their children on the
basis of equality of treatment with nationals. Paragraph 4 duly treats higher
education.

or practice which denies entitlement to medical assistance to foreign nationals, within the territory of
the State Party, even if they are there itlegally, is comrary 1o the Chantee™): Federal Constitutional
Court (2612, in German), | Byl 16710 vom 18.7.2012, Absatz-Nr. (F-14D), press refease availuble
at: hutp:fivww bundesverfassungsgericht defpressentitteungen/bvg 1 2-056en. htmi {finding that Gey-
mae Asyium Seekers Benefit Ac) viokstes hurnan sight to a minimom existence because the benefis
had not been updated in 19 years).

413, U.N, High Comm'r for Human Rights, Right to Health Fact Sheer No. 31, as 19 {June 2008},
available ut http/fwww.ohchr.org/Documents/Publications/Factsheet31.pdf.

414, Right 1o Heafth Fact Sheet Nu. 31, supra aote 413, at 18, WorLp Huacrs Ora.. INTER-
NATHGNAL MIGRATION, HEALTE AND HuMmAN RicuTs, 21-23 (2003}, available at mtp:fwww.who.int/hhr/
activities/enfint_migration_hhr.pdf.


http://www.who.int/hhr
http:HtiAI.TH
http://www.ohchr.org/Docornems/Poblica!ions/Factsheet31.pdf
http://www.bundesverfassungsgericht.de/pressemitteilongen/bvg
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(2) Paragraph I The nght to education is well established in intema-
tional and regional human rights instruments.*’”> In spite of the numerous
international conventions that recognize and reiterate the right to education
for all people, this right 1s not always practically accessible to migrants and
their children. The maccessibility of education is particularly acute for
migrants and for children whose parents are not lawfully settied in the host
state.

(3) Paragraph 2. The right to education, and specifically the right to free
and compulsory primary education, is formally recognized in the UDHR,*'®
the ICESCR,""” the CEDAW,*'® and the CRC.**® This right to education has
also been mcorporated into regional organizations such as the Charter of the
OAS and the ECHR **° The Committee on Economic, Social, and Cultural
Rights has explicitly interpreted the right to education to extend “to all
persons of school age residing m the terrtory of a State party, including
non-nationals, and irrespective of their legal status.”**!

(4) This Article highlights the non-discrimination principle and provides a
universal floor by guaranteemng primary and secondary education for all
children on a basis of equality of treatment with nationals.** Because

415, ICESCR, supra pote 3, at arn. 13, ICERD, sapra note 4, ut an. S{e}v), CEDAW, supra
note 16, at ant. 1Q; CRC, supra note 6. at arts. 28, 29, ICRMW, supru note 16, at arts 1243, 30,
43( a3, 45¢1 )(a}, 454); CRPD, supra note 7, at art. 74; Banjui Charter, supra note 9, at ant. 17,
ECHR, supra note 8, at art. 2; African Charter on the Rights und Welfare of the Child, supre note 161,
aturt. i

416, UDHR, mpra note |, at art. 26(1) {"Everyone has the right to education. Education shall be
free, at least in the elementary and fundamental stages. Elementary education shall be compulsery.”);
see Filartiga v. Pefia-Iraia, 6306 F.2d 876, 883 (24 Cir. 19803 (using the Universsl Declaration of
Humar Rights as evidence of customary internationad fsw norms).

417, JCESCR, supra note 3, at art. 13 {"The States Parties to the present Covenant recognize the
right of everyone to educution . . . Primary education shall be compuisory and available free to all.™),

418, CEDAW, supra note 16, at an. 10 ("States Parties shall ke zll appropriate measures to
climinate discrimination agaisst women i order to ensure to them equal rights with men in the field
of education and in particular 10 ¢nsure, on & basis of equulity of men and women . . "%

419, CRC, supru nowe 6, at art. 28 ("S1aws Panties recognize the right of the child o education,
ard with a view te achieving this right progressively and o the basis of equal opportunity, they shali,
in particular . . . {miake primury education compulsory and available free to ath.™)

420. Charter of the Orgasization of American States, supra note 182, at art. 49 {"The Member
States will exert the greatest ¢fforts, in accordunce with thelr constitutional processes, to ensure the
effective exercise of the right 10 education . . . Blementary education, compulsory for children of
schoot age, shait also be offered to all others who can benefit frorm it. When provided by the State it
shall be without charge.”}; ECHR, snpru note 8, at Protocet |, ant. 2 (*[n]o persor shall be denied the
right 1o education”™). Urlike the OAS Charter that creates an affirmative obligation o provide
compuisory elementary education, ECHR, Protocel | ereates a "negative” right under which States
muy not deprive peeple of cducationzl opportunities, Publicists have interpreted this negative
construction of the right us deriving from the fact that thy EU Member States did not think about the
necessity of gstablishing a public education system, since each of the Member States aiready had a2
system in place. Further, since the adeption of Article 28 of the CRC alt signatories have an
affirmative obligation to provide free primary education 1o all children.

42t Comm. on Econ., Soc, & Cult. Rights, The Right to Educatien, § 34, E/C.12/1999/10
(Dec. B, 19991

422, ‘While the language from the various treaties does not specify that primary education shali
be grarted on 2 basis of equatity of treutiment, the greater reguirement is that it be sot only Free, but
compulsery. Based on its fundamentai suture, it should be argued 2 fortiori that primary education
should be granted on the basis of equality of treatment with natienals,
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linguistic barriers can further disadvantage migrants and their children, the
IMBR incorporates the right to preschool education from the ICRMW.**
States should also refrain from using school lists as a way to find and remove
irregular migrants. Such a practice would force migrant parents to not send
their children to school because of the threat of expulsion, rendering the right
to education a nullity for migrant children lacking sufficient legal status,

(5) Paragraph 3. The right to secondary education is likewise provided
for in international treaties and legal instruments. The UDHR,*** the
ICESCR,*® the CEDAW,*”® and the CRC provide for the right to sec-
ondary education.”” The human rights bodies that monitor and interpret
these treaties reaffirm that the principle of non-discrimination applies 1o all
migrants, regardless of status.**® On the national level, Article 13 of the
French Constitution says that the organization of free and secular public
education at all levels is a duty of the state.**® While France is a leading
example of constitutional guarantees, in countries such as Canada, the
United States, and Germany, the right to education is not explicitly recog-
nized. Nevertheless, courts in these countries have effectuated a right to
education for all classes of people within equal protection principles.**

(6) Paragraph 4. International law instruments also protect the right
to access to higher education, The UDHR,®' the ICESCR,** and the

423, ICRMW, supra note 16, st art, 30, | Access to public pre-scheol educational institutions
or schools shail not be refused or limited by reason of the irregular situation with respect to stay or
employment of either parent or by reason of the irregularity of the child’s stay .. .7,

424, UDHR, supra note 1, at art. 26(1) {implying that the right to edocation is not limited to
elementary education).

425, ICESCR, supra note 3, at art. 13 {"Secondary education in its differcnt forms, including
technical and vocational secondary education, shali be made generally available and accessible 1o 2l
by every appropriate means."}

426. CEDAW, supra note 16, at ant, 10 {"Staics Parties shall take all appropriate measures to
eliminate discrimination against women in order to enrsure to them eqgaal rights with men in the field
of education and in particniar 10 ensure, on a basis of equality of men and women . ),

427, CRC, supra note 6, at art. 28 {"States Parties recogrize the right of the child to education,
and with a view to achieving this right progressively and on the basis of equal opportunity, they shall,
in particular . . . Envovrage the development of different forms of secondary education, including
general and vocational education, make them available and accessible to every child, and 1ake
appropriate measures such as the introduction of free education and offering financial assistance in
case of need .72

428, Comm. on the Rights of the Child, General Comment No. 1 The Aims of Education § 10,
LN, Doc. CRC/GC061/] €Apr. 17, 2001Y, General Convment No. 6, supra note 128, 94 12, 18;
Comm. on Econ., Soe. & Couit. Rights, General Comment 13: The Right ro Educadion, UN. Doc.
EfCA2A199971G (Dec. 8, 1999} General Comment 30, supru note 398, ¥ 30-31.

429, 1946 Constitution Oct, 27, 1946, pmbl. (Fr.}.

430, For example, although the United States Constitution does not discuss the right to education,
the Supreme Court of the United States in Plyler v Doe held that States conld not use the lcgal status
of migrants as grounds for denying migrant chiidren the educational resources that arc available to
citizens, Plyer v, Doe, 457 U8, 202, 205 (1982).

43k, UDHR, supra note 1, at art. 26{1) {"Evcryone has the right to education ... higher
education shall be equaily accessible to 2l on the basis of merit.™}.

432, MCESCR, supra note 3, at art. 13(2) {"The States Parties to the present Covenant recogaize
the right of evervone to education . . . . Higher education shall be made equally accessible to all, on
the basis of capacity, by every appropriate means, and in particular by the progressive introduction of
free cducation.”).
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CRC** all guarantee the absolute right to access higher education on the
basis of merit. This right to education has also been incorporated into fhe
CEDAW** and the charters of regional organizations such as the OAS and
the ECHR.**

ArTicLe 23
CuLrure

(1} Every migrant has the right to enjoy the migrant’s own caltures and to
use the migrant’s own languages, either individually or in community with
others, in public or private.

(2) The right to cultural enjoyment includes the freedom of migrant
parents to ensure the religious, cultural, linguistic, and moral education of
their children, in conformity with their convictions, by choosing for their
children schools other than those established by the public anthorities.

(3) States shall mot impede, but should encourage and saupport, mi-
grants’ efforts to preserve their cultures by means of educational and cultural
activities, including the preservation of minority languages and knowledge
related to a migrant’s colture. Nothing in this Article shall mean that States
may not adopt measures to promote acquisition and knowledge of the
majority, national, or official language or languages of the State.

(4) States should take appropriate steps to promote public awareness and
acceptance of the caltures of migrants by means of educational and cultural
activities, mclading minority languages and knowledge related to the mi-
grant’s own culture.

Commentary

(1) Article 23 asserts the fundamental right of migrants to enjoy their own
coltres. Accordingly, the Article proposes a framework for respecting,
protecting and promoting migrants’ caltural rights that derives from both the
civil and political rights regime as well as the economic, social and caltoral
rights regime. This framework, in recognition of the many ways in which
culture may be manifested, is expansive in order to effectively promote
respect for the cultures of migrants.

{2) The UDHR states that “[e]veryone has the right to freely participate
in the cultural life of the community.”**® The UDHR also protects cultural

433, CRC, supra note 6, at art. 28 {"States Parties recogrize the right of the child to education,
and with 2 view to achieving this right progressively and on the basis of cquat opportunity, they shall,
in particular . . fmiake higher education accessibde to all on the basis of capacity by every
appropriate means.').

434, CEDAW, supra note |6, at ant. 10 (“States Parties shaki take all appropriate measures to
climinate discrimination against women in order fo easure 10 them equal fights with men in the Geld
of education and in particelar to ensure, or a basis of equality of men and wemen .. . ")

435, OAS Charter, supra note 182, atart. 49; ECHR, supro note B, atan. 2, note 7.

436, UBDHR, supra note §, at art. 27.
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rights that may be “indispensable for [a person’s] dignity and the free
development of [the person’s] personality,”™” The ICCPR recognizes the
right of migrants, as “ethnic, religions, or linguistic minorities . . . to enjoy
their own cultare . . . or to use their own language.™® Article 27 of the
ICCPR also recognizes minorities’ right to “practice their own religion.”**”
The IMBR promotes a framework that respects the communal nature of
cultural development and practice. This docoment, following the ICCPR,
applies to all persons, without regard to nationality or status.**® Conse-
quently, this Article reaffirms States’ obligation to provide equal protection
for the cultural nights of all people, including migrants, Drawing from both
the UDHR and the JCCPR, this Article affirms that migrants may participate
in and contribute to both the national culture of the State in which they reside
and the minority culture of a migrant community or communities.

(3) Paragraph i. A migrant’s right to a cultural identity includes the
right to reject—as well as accept—in whole or in part, association with a
particular gronp identity, as emphasized by the phrase “individually or in
community” in Article 23(1) of the IMBR. Thus, neither the State nor a
cultural group should assume that a person’s caltural background antomati-
cally demonstrates adherence to particular loyalties, beliefs, or practices. The
right 10 a cultural identity is rooted in the individual right to self-
determination and does not by itself provide a right t0 make decisions on
behalf of others without their consent. Protecting cultoral rights should be
seen as opening doors and never as coercive.

{4) Paragraph 2: This Paragraph promotes parents’ rights to educate their
children in conformity with their beliefs as a universal human right with
special bearing on migrants. Human rights instruments recognize a parental
right to direct the moral upbringing of one’s children.**' The ICESCR
recognizes that the right derives from “respect for the liberty of parents."**
This right takes on additional practical importance when considered in
the context of migration. This Paragraph should be construed to permit the
education of temporary migrant workers’ children in the language of the mi-
grants’ State of origin and, as far as possible, in accordance with the
educational standards of that State of origin. In the case of settled migrants,
migrant children’s interest in preserving their culture and maintaining a

437. UDHR, supra note |, atan. 22,

438, WCCPR, supra note 2, gt art. 27,

439, I

440, ICCPR, supra note 2, st art, 2{ih

44k, BCCPR, supra note 2, at art, 18(4y, UDHR, supre note i, at ant. 203); ECMR. supra note 8,
at Protocot |, art. 2; HCESCR, supra note 3, at ant, 133}, Declaration on the Elimination of Al Forms
of Intclerance and of Discriminasion Based on Religion or Belief, G.A. Res. 36/535, ART, (1),
LN, Doc. AMRES/IS/S5 (Nov. 25, 1981); BCRMW, supra rote 16, at art, 12; UNESCO Conventios
against Discrimination in Edecation, art. 2¢b}, Dec. {4, 1960, 429 UN.T.5. 93 (entered into force
May 22, 1962).

442, ICESCR, supro aote 3, st ant. £33
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culturally-based support network may be in competition with their interest in
successful integration in the host State. States should take measures to ensure
that such balancing decisions are left to the discretion of migrant parents.
States with an objective of educating all children within the State system
should pursue this objective not through compulsion, but through balancing,
such as providing meanmngful alternatives to elements that infringe on the
rights contained herein.

{3) Paragraph 3: Paragraph 3 clarifies the obligations established in
paragraph 23(1) of this Article, and underscores the importance of State
support for migrants’ efforts to preserve their cultures and languages. Under
Paragraph 3, States are not obligated to allocate resources to language and
cultural preservation, hut such a practice is encouraged and resources that
are available shouid be distributed on a non-discriminatory basis.** Official
support for such activities should complement the activities of stake-
holders from within relevant migrant communities. Paragraph 3 also encour-
ages efforts by signatory States to promote the social, cultural, andfor
linguistic integration of migrants. This recognizes the fundamental impor-
tance of understanding and communication in fostering tolerant relationships
between migrant and non-migrant communities. However, integration must
be balanced against respect for migrants’ rights. For example, the European
Court of Human Rights has suggested that “pursu[ing] an aim of indoctrina-
tion . . . might be considered as not respecting . . . {the] religious and philo-
sophical convictions [of migrants].”**

(6) Paragraph 4. According to the UDHR, “recognition of the inherent
dignity and of the equal and inalienable rights of all members of the hu-
man family is the foundation of freedom, justice, and peace in the world.”***
States” obligations to respect, protect, and promote the human rights of
migrants suggests that States should encourage understanding and tolerance
of migrants’ cultures through appropriate cultural activities because tolerance
and respect for migrants will depend in part on knowledge of minority
cultures. The ICRMW affirms, “States Parties shall ensure respect for the
cultural identity of migrant workers and . . . may take appropriate measures
to assist and encourage efforts in this respect.”**® These efforts may include,
inter alia, incorporating the study of migrants’ culture or history in public
education, providing funding for museums, teaching minority languages in
public school systems, facilitating the organization of cultural fairs, and
supporting public broadcasting in minority languages.

443, See ICRMW, supru sote 10, at ant. 45(4).

444. Folgers v. Norway, App. No. 15472/02, 46 Eur. H.R, Rep. 47, 1187 (2007).

445, UDHR, supra note |, at pmbl.; se¢ alse WCOPR, supre note 2, at art. 27; ICERD, supra
note 4, atar. 7.

446,  1CRMW, supra note 16, as arnt. 34,
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PART ONE: INTERNATIONAL LEGAL COMMITMENTS

ParT ONE SAMPLE FIELDS

1. ‘Fhe indicator & Yes I None
z:::' fort is asked £iNo 5 Signed
FINA {7} Ravified
{8 Reservations

Rexernvathny,

ex. The vountry will spply the
definision lisied under existing
domestic nw-—rather than
appiying the defiriion

Hsted wnder Article 4

of the Convention

Mertey:

ex. The scope of 1he
domesic defininior
funder Public Law
104-167) is greater
thaw the definition
under Article 4

of the Convention.

INTERNATIONAL CONVENTIONS

1. Has the state ratifed the {1 ¥es £ None Reservatiny: Notes:
Internationat Covenant on .
Civit and Political Rights? LINo L3 Signed
INA [} Ratified
{7 Reservations
2. Has the state ratifed the E3Yes {73 None Reservations: Nestes:
Inter i | C th ..
an the Rights of Migrant LiNo L1 Signed
Workers? CINA [ Ratified
{3 Reservations
3, Has the state ratified the E3Yes I Nome Reservations: Niowes:
1nternations] Covenant on .
Eeonomsic, Social, and CiNo {3 Signed
Culteral Rights? INA ] Ratified
{3 Reservanions
4, Has the state ratified the I¥es {1 None Reservations: Newes:
Conventivn on the .
Elimination of Racial ONe (3 Sigacd
Diseriminntion? CINA FlRatified
Tl Rasorvations
3. Hax the state ratified the {1 VYes £ None Reservaning: Nines:
Cenvention on the )
Elimination of ONe Ll Signed
Biserimination Against INA 'l Ratified
Wemen?
[} Reservations
6. Has the siate ratified the {J Yes 23 None Reserminims: MNines!
Convention Against .
Forture? 8 OINe L3 Signed
{INA ] Ratifiedd
7] Reservasions
7. Has the state ratifled 3 Yes {1 None Reservatians: Nazes:
the Convention en the A
Rights of the Child? [iNo {3 Signed
INA {7 Ratified
{7 Reservasions
B. Has the state ratified the Fl1Yes {71 None Reservetions: Notes:
Corwention on the Rights "
of Persons with {INe {7 Signed
Disabilities? CINA I3 Ratified

El Reservaions
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9, Has the stafe ratified the {F¥es i1 None Reservanions: Nistey:
1951 Ref Cenvention?

Xt ugee Lldadntiilic {:3 Ng a S;gﬂed
{INA £ Raified
£ Reservations
10. Has the state ratified {3 Yes FI None Reservations: Nates:
the P57 Protocol io the "
Refugee Canvention? ONo [ Sigaed
CINA 3 Rasified
{5 Reservations
t1. Has the siate eatified 3 Yes {J None Reservapons: Nogex:
the Palerme Protocol?
? INo T} Signed
{INA U7 Ravified
{7 Reservalions
12, Has the stote ratified 3 Yes 3 None Reservations: Notes:
the 1941 Statelessness "
Cenventien? Gvo {1 Signed
Ina T} Rutified
{} Reservations
13. Has the state ratified {FYes I None Reservativns: Notes:
HLO Convention 9717
v {INo [ Sigaed
{INA { Ratifiedt
{7} Reservations
14, Has the state ratified {1 Yes I None Reservafions: Mises:
L0 Convention 1437 ,
{INo £18igned
INA 3 Ratified
£ Rescevations
15, Has the state ratified £} Yes £ None Reservations: Notes:
ILO Convention 1897 )
ElNo Tl Signed
INa [ Ranified
[} Reservations
AMERICAN CONVENTIONS
1. Has the state ratified the {}Yes {TiNone Reservations: Nates:
Ameriean Caonvertion on -
Human Rights? {No L Signed
{INA {7 Ratified
{7 Reservations
2. Has the state ratified the FlYes 71 None Reservationy: Notes:
Cartagena Declaration?®
o TN £3 Signed
[INA £ Rarified
73 Reservations
3. Has the state ratified the [} Yes [} Nona Reservations: Notes:
Protoce] of San Salvador? i
{INe {}Signed
{INA {7 Raified

{71 Reservations
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4, Hns the state ratified the {1 Yes {1 Neone Reservationy: Notes:
Inter American )
Convertion to Prevent and fINo £ Signed
Punish Torture? FINA ] Ratified

] Reservations
5. Ias the state ratificd the 1 Yes £1 Nene Reservarions. Norwes:
Convention of Belem deo i
Parz? FiNo 1 8igned

EINA £ Ratified

£71 Reservations
6. Hus the state ratified the 3 Yes I None Reservations: Notes:
Pratocok to the ACHR o .
Abulish the Death Penalty? LiNo £ Signed

INA £ Ratified

73 Reservations
7. Hasthe state ratified the 3 Yes 3 None Reservarfons: Nowes:
Ieter American 3
Convention on Foreed OINo 3 Signed
Disappesrances of ONA £ Raified
Persons?

{1 Reservasions

B. Has the state ratified the "1 Yes I None Reservations: Nowwes:
Inter-American .

Convention on the TiNo {3 Signed

Elteniention of All Forms of :

Discrimination Against ONA {3 Ratified

Persons with Disabifities? ] Reservations

EUROPEAN CONVENTIONS

§. Has the state retified Lhe {}¥es {3 None Reservations: Notes:
EY] Charter? e £ Signed
EINA "} Ratified
{73 Reservations
2. Hus the state rotified the f3Yes {JINone Reservations: Notes:
girf:z;agmmﬁm o [iNo {3 8igned
EINA {3 Ratified
] Reservations
3. Hos the state ratifled the 3 Yes {INone Reservatinns: Notes:
European Social Charter? CINo £ Siged
£INA [} Ratified
] Reservations
4. Hasthe state ratified the {3 ¥es {1 None Reservations: Nases:
Baropens Convntonon. 1 gy
{INA EIRatifiex)
{3 Reservations
5. Has the sate fafiﬂed the T Yes {1 None Reservations: Motey:
o EINe C3Signed
walmhamn r g G Dt

{7 Reservations




2013] Tue IMBR Drarr INnoicarors Coping PROCEDURES 16}
AFRICAN CONVENTIONS
L. Hus the state ratified the ACHPR £l Yes [ Nene Rexervations: HNetes:
{Banjul Charter}? FINo O Signed
INA {3 Rutified
"] Reservations
2. Hasihe state ratified the 1965 £ Yes [ Nene Reservations: Notes!
0AL} Convention” [INo [ Signed
INA {3 Ranified
] Reservations
3. Has the state r.atiﬁcd the African {3 Yes 1 None Reservations: Newes:
ocfh;::'gh‘;;!d;m Rights aod Welfure CINe [ Signed
{INA 7] Ratified
£ Resesvations
4 Has the state ratified the {-'mfncu! I ves F1None Reservations Notes:
::: :::’ ;t;ﬁ:an Chart‘er on the Righls FINo £ $igned
{INA £ Raified
[ Reservations

PART TWO: DOMESTIC LEGAL COMMITMENTS

Part Two SampLe FIELDS

1. Theindicator question
is usked here,

M Yes

Statute

Ref: Public Law

Noter:

Although constitutional and

04- 167 {{995)
{ONe ) Regulation Reft Executive

Oreher 89-96 (1996)
B Conflict | 3 Constivation Reft Amendment 5,

Section § (1789}
[INA # durispradence | Ref In re Bymes

(8. Cr. 19983

protects this right for akt
migrants, Exec, Order
89-96 and I re Byrmes
Bave significantly limited
this right in practice

y law generally

ARFICLE 3: EQuaL PROTECTION

Article 3(1): Ali persons, including migrants, are equal before the law, Every
migrant has the right, without any discrimination, to the equal protection of
the law on the same basis as nationals of any State in which the migrant is

present.

1. Does the government explicitly
guarantee equal protection of
rights for citizens and migrants?

[3¥es [ Siatnte Ref: Nortes:
EinNe £ Regulation Ref:
(3 Conhict £1 Constitution Kef:
N £1 Junsprudence Ref:
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Ha) Does the governmen {1 Yes (3 Suinte Ruf: MNotes:
f;ﬁlti:;tly guarantee an cgual right CINo T Regutation Ref

[JConflict (3 Constitntion Ref:

{INA {3 hurisprudence Raf:
Hb). Does the goverament (3 Yes (3 Satnte Ref: Nistex:
marL o el I T BT
snd setigionelief? {3 ConRict (3 Constitution Ref:

INA ] Susispradence Ref
). Does the government {3 ¥es 3 Swatute Ref: Nertes:
f; ﬂ:;;{;guw&m an equal right {TINe (] Regnlation Ref

3 orflict I Constitetion Ref,

{INaA £ inrispradence Ref:
I(d),‘ Pues the goversment ) {F¥es 3 Statnte Ref Notes:
ool garnes mneawi i [ |

I ConRict £ Constitntion Ref:

fINA £ Jurisprudence Ref
2, Poes the government {JYes [ Statute Ref: Nutes:
s alposlontedt || D | o
between migrant eategories? I Confict (3 Constitntion Ref

INA {1 Jurispradence Ref:
Hny Does the government IYes 3 Statute Ref Notes:
iu;::;?;:g:;]?mwuon foradl CINe (3 Regrlation Ref:

3 Contlict (3 Constitntion Raf:

MINA 3 furispradence Ref.
b Does the govesnment F1Yes 3 Sratute Ref: Notes:
f::f,:ﬁ?z;f,mgfg? tion for o fZiNo {3 Regulation Ref.

£3 Conict {ZFConstitution Ref:

MINA 3 innispradence Ref:
24} Doesthe government I Yes {} Statute Ref: Notes:
ﬁﬁﬁfgﬁi&; prolection for al CINe {3 Regulation Ref:

(3 Condtict {JConstimtion Ref:

INA (4 inrisprndence Ruef:
3. Does the gavernment {1Yes {3 Statnte Ret! Nales:
rhinspsttuin e ol IO [T Regatation e

{iCondtict {7} Constitution Ref:

[INA {7} Jnrisprudence Ref:
3n). Does the government {3 Yes { ] Statnte Ref: Nates.
Eziﬂﬁf:f,ﬁ:f;;,ﬁ;if enminat iNe [} Regutation Ref:

{7 Conflict £ Constitntion Ref:

{INA 73 Jusisprudence Ref:
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3. Does the government 3 Yes £ Sratute Ref Notes,
guaranive equal access w civil *
complaint michanisms? EINe [ Regiasion Ref:

£ Conflict [} Constitation Ref:
INA L Jurisprudence Rer:
3{c). Does the government fiYes C} Same Ref Nurtes:
guarantes equal 2oCess W X
adrimstrative mechanisms for Fine "1 Regnlntion Ref:
diserimination complatms? [ Cantiict ] Constitation Ref:
fINA {3 Jnrisprudence Ref:

Article 3(2): The present Bill of Rights applies to all migrants without
distinction of any kind, such as sex, race, color, language, religion or
conviction, political or other opinion, national, ethnic or social origin,
nationality, age, economic position, property, marital status, disability, birth,

gender, sexual orientation or gender identity or other status,

Article 3(3): In this respect, the law shall prohibit any discrimination and
guarantee 1o migrants equal and effective protection against discrimination
on any ground such as sex, race, color, language, religion or conviction,
political or other opinion, national, ethnic or social origin, nationality,
property, marital status, disability, birth, gender, sexual orientation or gender

identity or other status.

. Does the government prohibit I Yes 1 Smtwme Ref: Notes:
discrimination against migrants?
ag & INe {21 Regulation Ref.
3 Conflict [} Conrstitution Ref.
INA [Hurisprudence Ref:
1} Does this prohibvition include £3 Yes [ 1 Smmie Ref. Notes:
discrimination based on sex?
£INe [1Regulation Ref:
1 Conflict [l omstitution Ref:
INA Eurisprudence Ruf:
by, Poes this probibition include FdYes L] Siame Ref: Notes:
discrimsination based on race? -
EINo [ Regulation Ref.
£3 Conflict [ Constitation Ref:
INa {3 durisprudence Ref:
Hch Does this prohibition include {7 Yes {73 Starate Ref: Notes:
diserinmnatdon based on color? -
{CiNo £} Regulation Ref.
{1 Confiiet .1 Constitution Ref:
Oina [ inrisprudence Ref
Hd). Does this prohibition include G Yes 1S mtute Ref: Nores:
discrimination based on fangeage?
geag [INo [T Regalation Ref:
{ZICongicy [ Consgitution Ref:
{Ina {Horisprodense Ref:
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i‘(e}, ‘I}‘oes‘tbis pm&zibhien‘iz%c}uée 3 Yes {3 Satute Ref: Notes:
j:;l:n‘fictim? based on religion of Mo I Regulation Ref

{1 Conflict {1 Congtitation Ref:

CINA 3 hurisprodence Ref:
Hf). Does this prohibition include 3 Yes {3 Statute Ref: Nertes:
iﬁ;gﬁnﬁiﬁxwd on politica INe {3 Regulation Ref:

£ Conflict 3 Constitution Ref:

INA Ul lusisprodence Ref.
g} Does this probibition inchide DYes 1 Swtute Ref. Notes:
discriminaion based on national,
ethnie, or social origin? CINo [ Regutation Ref:

73 Conflict [ Constitution Kef:

CINA £3 Jurisprudence Ref:
i{h}. Does this probibition uclude £ Yes 23 Stamse Ref Nates:
discrimination based on
nationality? MNa 73 Regulution Ref:

{3 Canfiict {3 Constintion Ref:

CINA {Z} Jusisprudeuce Ref:
i{§). Does this prohibition iaciude {3 Yes [ Stanne Ref: Netes:
discrimination based on groperty? {INo 1 Regulation Ref:

3 Conflict £ Constitution Ref:

{INA {7 Jurisprudence Ref
%‘(;'), ‘D(_)cs !his prohibitien inciude {IYes 73 Statute Ref: Notes:
oy nation based on masmal {INo £J Regulation Ref:

3 Conflict 3 Constitation Ref:

INa {1 Jurisprudence Ref.
2!}:},‘ [)‘ws‘mts proi’:ibitiop include I Yes I Smtate Ref: MNoes:
discrimination based on birh? Py T) Regulation Ref

£} Conflict 3 Consgtimtion Ref:

INA 7] Jurispradence Ref.
(51 Dows this probibition include THYes 73 Statute Ref. Netes,
diserimiastion based on gendes? & Ne O Regulation Ref

3 Conflict 3 Constitution Ref:

ETN [ Jurisprudence Ref:
iy, Doesthis prohibition £l Yes 1 Suatute Ref: Note:
;:i:ﬁe::;::;ngzgmn based on EINo 3 Regnintion Ref:

£ Conflict 1 Constitution Ref:

INA {3 Jurisprugence Ref:
1(n}. Bloes this prohibition inciude i Yes T Statute Ref. Noes:
?;:ff;[;‘*;‘ atlon based on gender CiNo I Regelation Ref:

3 Confict {1 Constitution Ref:

{INA {3 Jurispridence Ref:
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2. Dwes the government I Yes £} Semtute Ref: MNerew:
guarantee equal pr P -
against threats to personal safety LI No [J Regutation Bef.
or securily? I Contliet T Constitntion Ref:
INA {Hunispradence Ref:
2z). Does the government iYes 3 Staute Ref MNotes:
guaranes equat protection agal -
pubic incitement 1o viokence, Line [ Regnlation Ref:
hatred, or discrimination on the £l Conflict T Constiution Ref:
basis of racefethnicity, or religion, !
belief. or nationatity? InNA £ furisprudence Ref:
2ibh. Dioes the government OYes 3 Suatute Ref: Nezess
goarantes equn! protection aga -
racidly or refigiously motivated L3No [ Regutation Ref.
public insults, threats or “onfi et .
defamation’ {JConflict {Constinstion Ref.
TINA {Z13urisprudence Ruf:
He). Boes the government FiYes 73 Sutute Ref: Mrstey:
guaruniee equal projection aga y
instigating, aiding, abetiing oF Cine LI Regulation Ref.
atempting 10 comirt such Confli et -
identity-based threats? 1 Conflict 1 Constitmtion Ref:
£INa [ durisprudence Ref'
dy. Does the goversment { Yes D Senute Ref: Notes:
guarantee egnal profection agat !
raciat profiling by public OINe L3 Regutation Ref:
authorities? {1 Canfitee {3 Congtitution Ref:
TINA {3 Jurisprudence Ref:

Article 3(4): Distinctions in the treatment of migrants are permissible,
including in the regulation of admission and exclusion, only where the
distinction is made pursuant to a legitimate aim, the distinction has an
objective justification, and reasonable proportionality exists between the
means employed and the atms sought to be realized.

L Does the gover t prohibit diseriminath {3 Yes {1 Sotue Ref: Nates,
against mi ts?
& gran {INa ElRegulntion Ref:

{1 Confiiet £ Constitution Ref.

fAINA ) jurisprudence Ref:
i{a). Does 1he government make asbitrary £ Yes 7 Statuse Ref: Netes:
distinetions based on skill fevel? -

£INe I Regnlution Ref:

{FConflict {3 Constitution Ref:

{INA -} durisprudence Ref:
1¢b). Does the government make arbitrary Ives £ Statute Ref: Nutes:
distinctions based on nadonadity? -

{INo £} Regulation Ref:

L 1Congict I Conatinyion Ref:

INA {3 Jusisprudence Ref.
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te) Does the government make arbitrary I Yes £ Saatute Ref: Nores:
: 5 based an kanguage? {INo £ Reguiation Ruf:

{ZF Confhict £ Constittion Ref:

{INA {1 Jusisprudeuce Ref:
2. Boes the governmen! limi! lubor market {7 Yes 1 5mue Ref: Niowes:
participation” EINo £ Regutatio Ref:

73 Couflict [} Constitstion Ref

£INA £ Jurisprudence Ref.
Ha). Does the government make arbitrary £lYes £3 Statuze Ref: Naotes:
distinctions based ou skill level? I Ne £ Regulation Ref

£3 Conflict £ Constitution Ref.

TINA ] hurisprudeuce Ref:
ng)‘, Z)‘aes the government m;ai:c artritrary O3 Yes {1 Swue Rt Mates,
distinctions based on nationality? Eing ) Regalation et

3 Couflict L} Coustitution Ref.

{INA T} hurisprudence Ref:
2tey. Does the governmeut make arbitrary {1Yes {7} Stuse Ref: Neses:
distinctions based on anguage? e 1 Regatation Ref

{1 Couflict I Coustitutiou Ref:

{INA T} urisprudence Ref
3. Boes the government limit migrant access to £} Yes {7} Ssutie Ruf: Neiges:
public services and social welfare benefits? EINe T Regetation et

I Conflict £ Coustitatiou Ref:

INA H Jusisprudence Ref
3a). Does the governmeut make arbisrary £3¥es 7 Stamne Ref Nenes:
distinctious based ou skilf levei? CiNe £ Regulation Rof

{3 Conflic £J Constitution Ref:

INA 3 urisprudence Ref
3b). Boes the governmeut make arbitrary {3 ¥es TSt Ref: Newes:
fistiuctious based on fi? iNo {1 Regulation Ref:

{3 Couflict {3 Coustitution Ref

[dna Hurispradence Ref:
3¢cy. Does the government make abitrary E1Yes {18wtute Ref: Merres:
distiuctions based on language? Cing I Regatation Ref

1 Cenflict L3 Coustitution Ref

{INA {1 hurisprudeuce Ref.
4. Poes {he governmen! limi! migrant { Yes (I Sttue Ref: Meites:
fne:‘gtr:ﬁi:;c?se!mmem and Freedom of NG [ Regulation Ref

{1Conflict [ onstitatiou Ref:

{Na £ Jurisprudence Ref:




2013} Tre IMBR Drart INDicaTORS CODING PROCEDURES 167
#a). Does the governmenl make arbitrary {I¥es £l Statute Ref: Notes.
distinctions hased on skill levet? I Ne Tl Regulation Rer

[ Couflict [} Constitulion Ref

{INA {7} sweisprudence Ref
d¢h). Does ihe government make arbitrary {3 Yes [T} Sianse Ref: Notes:
distinciions based on nationality? CINe 1 Regutation et

 Conflict 1 Constitution Ref

{INA 7] jurisprudence Ref:
4{e), Doces the government sk arbitrary {1 ¥es 1 Sitee Ref. Notes:
disiincticns based on language? e  Regulation Ref

[ICenflict 9 Constitution Ref:

{TINA [} Jurispradence Ref:
5. Poes the government muke ‘urbiimry {2 Yes 7] Sataste Ref: Newes:
a1 een migrants  expuls LN I Regulation Ref:

£33 Conflict £ Constitution Refs

INA {7} Jurisprudence Ref.
5(3} Dpes the govermneal make arbilrary flves ] Sintute Ref. Nostes:
dislinetions bosed on skiil jevel? e 1) Regolation Re

1 Conflic [T} Constitulion Ref:

EINa T} hurispradence Ref.
S{h}. Does the government make asbitrary {7 Yes £ Statute Ref: Motes:
distinctions based on ustionality? o [T Regulation P

1 Conflict T Consttution Ref:

ENA 73 sarisprudence Ref:
S{c). Does the govemnment imake wrbitrory {ZF¥es [} 8miute Ref Notes:
distinctions based on language? Fine T Regulation Ref

T Conflict T Constitution Ref:

INA 7} Jurisprudence Ref:
6. Does the government make admission and 1 Yes T} Sratute Ref Musres:
Ex?uisf?n;f?ﬁ;c‘tiom j}u‘!'jsal:t tc: ex';;ﬁcit T Ne T Regulation e

£3 Cenflict {3 Constitution Ref:

£INa £3 Jurisprodence Ref:
Glay Does the goveenment make an arbitrary £l Yes L1 Siamte Ref Nenes:
distinction based on an explicit foreign-based -
security theeal? e 7 Regulation Ref.

{7} Conflict 1 Consiitulion Ref

EINA £1 jurisprodenes Ref:
6{b}. Does the government make an arbitrary £l Yes £l Satgle Ref Mastes:
distinetion based on an explictl domestic-based "
security threat? TN [ I Regulntion Ref:

73 Confiict ] Constitation Ref:

EINA £ Jutisprodence Ref:
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6{c). Does the governmen muke an arbitrory £ ¥es {1 Seatate Ret: Notes:
distinetion based on a0 explicit economic crisis? [INo [T Regulation Ref

3 Conflic) 3 Constirution Kef:

{INa {7 durispradence Ref:
6{d). Does the governmen make an arbirary £ Yes I Stmute Ref: Nates:
distinction based on an explicit anurat disaster? FINo Tl Regatation Rer

73 Conflio {FConstitution Ref:

EINA {1 furispredence Ref:
6‘{3)‘, [)f:es the gavenment ?nfziw a0 arbi‘zrgr)f [} Yes [ Statwe Ref: Notes:
ﬁ::]l el;‘l;‘l::;’t kased on an explici foreign policy CINg T1 Regatation Ref

£3 Conflic I Consiiution Ref:

{NA T} surisprudence Ref
6(f}. Doe§ the goverameny mzumm & £3 Yes T} Stwute Ref: Notes:
;ﬁ%ﬁﬂ:?ﬁiﬁig jusiificaion or provide no CiNe ) Reguiation Ref

{1 Conflies I Constisation Ref:

EINA {} jurisprudence Ref:

ArTICLE 4: VULNERABLE MIGRANTS

Article 4(1): Every vulnerable migrant has the right to protection and
assistance required by the migrant’s condition and status and to treatment
which takes into account the migrant’s special needs.

1. Dues the government’s national {7 Yes £l Statmie Ref. Niwes:
faw explicitly recogmize or name " "
potential valnerabifity and {INo L] Regutation Ref.
s:t::;;!:is\;umemme migrant {3 Conhict {3 Constitarion Ref:
Na 3 Jurisprudence Ref:
t(a). Does the nationat law provide 2 {}Yes £ Starute Ref: Netes.
mechanism by which the country -
dergrmunes whether a potential [iNo L] Reguiation Ref:
xizz:f.’: iy should be taken ima EXConRict M Constitation Ref:
£Ina £} furisprudence Ref:
{¢b). Does the national jaw provide a lYes 1 Swarae Ref: Mrites:
mechanism to ensure that porentially ‘ :
vislnernble migrant's particular needs [ine {1 Regulaion Hef.
i[:t;:lahs;‘?m they der not becore E3Contist A Constitution Ref:
£InNa £ furisprodence Ref:
Hey Does the paional taw recognize FlYes £ Swamte Ref: Niles:
migran s with irrepaiar status as o "
potensially vainerabie group? [iNo [ Regulation Ref:
£ Condlict {3 Constitution Ref:
£INA {1 lurispradence Ref:
#{d). 1s valnerabitity taken inio accoumn 3 Yes CiSiatwe Ref: Mates:
as & moderating facior, or as . X
somes hing which can change a [1Ne U Regulaton Ref.
narrral apphication of the law? { Conflicr {3 Constitugion Ref:
Na D lurisprudence Ref
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Article 4(2). In all actions conceming child migrants, the best interests
of the child shall be a primary consideration. States shall undertake to ensure
the child migrant such protection and care as is necessary for the child’s
well-being, and assure to the child migrant who is capable of forming the
child’s own views the right to express those views freely in all matters
affecting the child, the views of the child being given due weight in ac-
cordance with the age and maturity of the child.

1. Does the national law explicitly {1 Yes {1 Siae Ref Neres:
provide that the best interests of - -
the chitd migrant be s primary [JNs 1 Regularion Ref:
ctmsadea:allon_in alt acfions {7 Conflics T onstinion Ref:
concerning migraat chifdren?
TINA {1 Jusispradence Ref:
#a} Does the naional faw 3 Yes D Sawe Ref Notes:
explicilly provide that the bess -
interes)s of the child migrant be a LI No LJ Regalaion Rt
paramoun t:onslldemllmu inall ' Conflict "I Consisution Ref
acions coneeming migront
ehildren? INA T} jurispradence Ref:
L. Poes the nationad law provide £l Yes I Smae Ref: Notes:
speeial profections (o migrant "
children which change the nermal LiNo LI Regulaion Ref:
application of the law? £1 Conftic {}Censtitation Ref
INA {}iwrisprudence Ref:

Article 4(3): States shall take in all fields all appropriate measures to ensure
the full development and advancement of women migrants for the purposes
of guaranteeing them the exercise and enjoyment of human rights and
fundamental freedoms on the basis of equality with men, including the
provision of special protection during pregnancy.

b Does the nationat bew provide a [Yes 3 Stanuse Ref: Notes:
mechenism e ensure migrant - "
women's needs are met so that {2 No £ Regulation Ref:
they do not become vulnerable? {3 Conflics {21 Constivmion Ref:
ONa {2 Jurisprudence Ref:
2. Does the national law provide {2} Yes {A8ame Ref: Notes:
speciut protections to migrant -
women whe are vuinersble which [INo £ Regulation Ref.
:;l;t:;g:ﬁ:he normal appiication of {1 ConBicy {1 Constingtion Ref
{Ina {1 Jurispradence Ref:

Article 4(4): States shall undertake to ensure and promote the full realization
of all human rights and fundamental freedoms for all migrants with disabili-
ties without discrimination of any kind on the basis of disability, including
through taking appropriate measures to enable migrants with disabilities to
live independently and participate fully in ail aspects of life.
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1. Does the nutiona] law provide Jyes 73 Statue Ref Noites:
a mechanism to ensure that "
migrants with disabilities’ needs {INo [} Regulmion Ref,
are et so that they do not i ritssti
becorme valnerable? T Contlict lConstitution Ref:
INA {1 iurisprudence Reft
2. Dwes the national law provide 1 Yes 7} Statuse Reft Netes:
special protections to migrants N -
with disabitities which change £INo 3 Regulation Ref.
;::’:’wms! application of the 1 Canglict [} Constitution Ref
EINA £ Jursprudence Ref:

ARTICLE 5: LiFE

Every migrant has the inherent right to life. This right shall be protected by
law. No migrant shall be arbitrarily deprived of life.

1. Does the government's national low {FYes [ Statate Ref. Notes:
protect mlgraets” dight to fe? Mo ET Regalation Re

{HConflict {7} Constitution Ref:

{INA CHurisprudence Ref:
2.. Does the government altow att {3 Yes £l Sutute Ref: Nrtes:
ine govermmenvs ations o and | | OINo T Regularion Ref
pedicy? [} Canhict [T Constitution Ruf:

[TINA FlHursprudence Ref:
&) Are migrant children allowed to [ Yes {3 Sawte Ref: Naotes:
access health care? FJINe I Regulation Ref:

3 Conflict {1 Coastintion Ref:

INA [ jurisprudence Ref:
2b). Do provisions specify £ Yes {3 Sratute Ref: Naotes:
ron-diserimination? £iNo {] Regulation Ref

{3 Conflict {3 Constitution Reft

INA T urisprudence Ref,
24ey. Do pravisions specify equal £ Yes {3 Statute Ref: Notex:
protection’? fINo {1 Reguiation Ref:

{1 Conflict [ Constitution Ref:

INA [THurisprudence Refl
2y, Are detained migrants provided {dYes £} Statute Ref Neortes:
health carc? {INo £} Reguiation Ref.

I ConRie T Constitution Ref.

{TINA U1 justsprudence Ref.
3. Does the government provide O Yes £3 Smute Ref: Notes:
Ffe-saving assistance to migrants? Py £ Regutation Ref

{7} Conflict [ Constitution Ref:

{INA €1 surisprudence Ref:
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Ha). Is emergency health care provided £} Yes 1 Statue Ref Nearps:
a the border? -
i No T} Reguiation Ref:
C1Confiet {71 Constitution Ref:
EINA £} furispradence Ref:
3(h). Does the government allow access 3 Yes £ Stmate Ref. Nowex:
1o emergency health care regardless of
ﬂmmﬁmzn? & iNo [} Regulaion Ref.
FHConfict 7} Constitution Ref:
LINA £ Jurispredence Ref!
3c). Does the governmeni provide £} Yes £ Statute Ref: Notey:
wirier 10 migranis whose Bves are af risk -
of dehydration? [lNo 7} Regulmion Ref.
HConfict £} Constitution Ref:
EINA £} Jurispradence Ref:
3d), Does the government's life- saving Fives ) Stamte Ref: Notes.
i iy e on?
A £iNo {} Reguintien Ref
ElCouftict {Z} Constitation Ref
nNA L urisprodence Ref:
4. Does the government aliow all £ Yes T Statue Ref Newres:
mHgrents socess o social benefits? -
[INo {7} Regulztion Ref:
HConfiey THConstition Ref:
EENA {1 furisprudence Ref
Ha). Does the government provide £ Yes {1 Statmte Ref: Nosery:
secess 10 sociud benefiss for p )
residents? ino J Regulation Ref:
i Conflict T Constitution Ref.
CINA "} surisprudence Ref:
b}, Does the government pravige [lves {F8mtme Ref Notes:
access to sociai benehis for tempor:
residents” pary Ll No I Regulation Ref
E 1 ondto {HConstitution Ref:
£INA T Jurisprudence Ref:
#ed. Docs the government provide £} Yes 1 S1mtute Ref Notes:
secess o sociat benelits for migrams -
who do not have legat stams? [ No [} Regutation Ref:
M onftict £ Constitation Ref.
[InaA £ Jurisprudence Ref:
4(d) Are there doe process procedures {3 Yes ] Sutute Ref: Notes:
in place ted allow equal aceess 1o sociat - "
benefits not based on migration stdus? CINo [ Regulation Ref:
[T Conflict 1 Constituion Ref:
ANA, {1 Jurisprudence Ref:
5, Does the gavermment probihit [JYes £ Statuie Ref: Notes:
herder officials and police from " -
sheoting migrants who attempt te [INo [’} Reguiation Ref!
cross 3 border? I Conflict [ Constitution Ref

INA {73 furisprudence Ref:
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6. Does the gavernment provide water T1Yes {1 Sasute Ref: Norey:
to all migrants in detention centers? CINo 17 Regulation Ret

SlConftict {1 Constitution Ref:

TINA {1 urisprudence Kef:
7. De the potice have a responsibility i Yes {3 Surme Ref: Notes:
te protect atl eigranes? FiNe T Regulation Ref

{1 Confiict T Constingtion Ref:

{INA {3 Jurisprudence Ref:
'_?{a). D the po!if:e have an ?bliga{inn Ie 3 Yes {3 Swatute Ref: Nutes:
:;:::,:‘:'?e when violence agasast mig (Ne {7 Regulation Ref:

£1 Contlict {3 Constitation Ref.

INA {7 Jurisprudence Ref:
Teh). Do migranis bave access to due. ) I Yes {1 Statuie Hef: Notes:
g st o bl oot | | ay

[ Conflict M Constitation Ref:

EINA [ Jurispradence Ref
&, Poes the government have an {1 Yes £ Statute Ref: Notes:

Bligation to atlow tur officinky

nmtomﬁgrants {who are putionals of the CINe [ Regulation Ref
:m’::;‘;’::’f;ff::;ﬁ;‘e nder {71 Contlict [ Consizution Ref
Article 35 of the Vienna Convention EINA {3 Junispradence Ref.
o Consuler Relations?
9. Does the government prohibit E1ves £ Seatare Ref: Notes:
refouternent in cases of & substantial "
grounds for helieving the migrant £INo £J Regulation Ref.
:g:ﬁx::?bieﬂed ts violations of the M onflict Henstinugion Ref:

INA Husispradence Ref:
10. in the government’s natural {3¥es £ Stasute Ref. Noes:
Inchuded In plans for duster velef? | DINo [ Reguiation Ref

{1 Conflict 1 Constisusion Ref:

{INA EHurisprudence Ref
1. Daoes the government prehibit {3 ¥es £ Statute Ref Notes:
;“:;?’::,,i’;ﬁ Being charged with the CINo [} Regutation Ref

{1 Conflict [} Constisution Ref.

{INA Hurisprudence Ref
12, Daes the government criminalize {1 Yes 1 Sryute kef. Notey:
ﬁff,;;f m:f:f;g' takes partin CiNo £ Regutarion Ref.

HConflict EXConstinution Ref

{INA [} durisprudence Ref:
3. Does the government have policies {Yes 1 Sugute Ref. Notes:
to regulate smuggling? {"INo £} feguiation Ref:

{FConflict I Constiwtion Ref.

EINa T Jurisprudence Ref:
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ARTICLE 6: LIBERTY AND SECURIFY OF PERSON

Article 6(1): Every migrant has the right to liberty and security of person, No
migrant shall be arbitrarily arrested, detained, or otherwise deprived of
liberty.

. Does the government’s national jaw I Yes £3 Stature Ref Ny,
Fecrty o persant et TR Dl Regolation Ref.

{3 Conflict {FConstitution Ref:

TINA {1 Jurisprudence Ref
2. Does the pavernment allow for the {N¥es £ Stamte Ref: Mutes:
freedom of movement of all migrants? e T Regaintion Ref

£ Conflict { Constitation Ref

FINA ] hurispradence Ref
E'o. Does the governme.nt.pmhib.i{ [3Yes {1 Statute Ref. Norgs:
:;-dg:;:il;?::;z:;fgwng A migrant [N {1 Regulation Ref.

CiConflict £ Conssitution Ref

£Ina {3 Jurisprudence Ref
4. Do police have an chligation to £} Yes £3 Seatute Ref: Notes:
F;l;i’e::st:zsr;igmnts regardless of Elno [ Regutation Refs

T Conflict [ Constitsion Ref

INA [T surisprodence Ref:

Article 6(2): States shall ensure that deprivations of liberty occur only ia
accordance with and as authorized by law and only when determined to be
necessary, reasonable in all the circumnstances, and proportionate 10 a
fegitimate objective. States should cease the detention of children on the
basis of their immigration status.

1. Does the gavernment provide 3¥es 7] Sratue Ref: Notes:
the right for migrants to rot be "
arbitrariy arrested and LINo L3 Regulation Ref:
detoined? 3 Conflict 3 Coustitution Ref

INA [ Jurisprudence Ref:
o). Does the government I Yes 3 Stauge Ref: Nutes:
prohibit the detention of childreu? -

{INe £3 Regutation Ref

£ Conflict £ Constitution Ref

INA {71 jurisprudence Ref:
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H(b). Does the government £3Yes 1 Stmtute Ref: Nafey:
Eﬁlﬂ;@l:l;f;;;zzimher CINe £ Regniation Ref:

{3 Conflict [ Constitution Ref:

FINA £ Jumisprudence Ref:
2 i}oes fhe government require {3 Yes ] Statute Ref Notes:
oy when i accordmmeswith. | DI LT Reguiation Bef
and authorized by law? I ConRict Ll Constitation Ref:

{INA ] Jurisprudence Ref:
3. Do the police have fimits {3¥es {3 Stature Ref: Nozes:
e e L A
immigration enforcement? FHConic 1 Constitution Ref:

£INa £ surispradence Ref:
4. Does the government require 1 Yes ) Sratote Ref: Notes:
g;?; ::::H:N“;;Z:;‘i,:; oeesr fINe (I Regulution Ref:
reasonahle? 3 Conflict {7} Constitution Reft

CINA {1 Jurispredence Ref.
5 B?e? ahe: government i3 Yes {3 Statuse Ref: MNotex:
?,ﬁlzz,;;:‘;::i ;:zr;fzm {Ne {3 Regutwion Ref:
consequences? 1 Conflict £ Constitution Ref:

TINA D Jusisprudence Ref:
Sta). Does the government I Yes F] Stamte Ref: Watey:
m't“ {Er‘il‘l‘l‘l'!;l‘ﬁi v:o?a‘.!:agn for {INe £ Regnlution Ref.
permanent sesidenis? [HConfict £ Constitution ReF:

INA 7] urisprodence Ref:
5tb). Does the government £ Yes ] Statuse Ref: Nesex:
o il ioor |G| Civepiion | #
temporary residents? {3 Conflict £ Constitation Ref:

INA [ Jurisprudence Ref:
5t} Does the governmen: {1 Yes ] Stavute Reft Newes:
Frigraion consequences for DN £ Regulaiion Ref
migeants with no legal status? 7] Conflict "I Constifution Ref:

NS 1 Jurisprudence Ref:
6, Are cposs-national Ives {1 Statiue Ruf: Notes
;Ta‘;:g?:;?r?: ti:;ﬁ:iﬁng I No £ Regutation Ref.
deprivations of liberty? [ Confligt £ Constitution Ref:

EIna ] Jysisprdence Ref.
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Article 6(3): Detention shall occur only as measure of last resort and shall
last no longer than required by the circumstances. Detention shall occur only
pursuant 1o an individualized determination of the need to detain, and the
migrant shall have the right to appeal the conditions, legality, and length of
detention,

1, Draes the gaverament allow {3 Yes {1 Smture Ref. Nores:
m;:zﬁs;gz::ﬂ;f © CINe £ Regulgion Ref

23 Conflict I Constitution Ref:

LNA L3 Junsprudence Ref:
Y. Boes the government allow £ Yes [ Smtute Ref: Nees:
:nof;;":;::::?g‘::;:ii:t? INo {3 Regulation Ref:

3 Cenflict {3 Constitugion Kef:

iNA £} lurispradence Ref.
3, Does the government allow {3 Yes £ Statute Ref Notey:
emrig:?:nt:i;i;ppeai fhe length {Ne 1 Regulation Ref

{FConflict {7 Constitution Ref:

INA {1 surispradence Ref:
4. Daes the government have {}¥es {1 Siatume Ref; Nores:
ﬁ;m:gf;?a:};}:x ¢ length (e L} Regulation Ref:
;:;;’::i’::;ﬁ:’::; :::’!w I Conslict T Constinusion Ref:
cirenmstances? CINA {1 hurisprudence Ref:
4{z). Does the government {1 Yes 7} Katuge Ref: Netes:
fegally m?:;flf Eg ipm &;1? Ng i1 Regulation Ref:

{3 Conflict 3 Constitution Ref:

anA {1 Jusisprudence Reft
Aiby. Does the government £1Yes F 1 Smtute Ref: Notes:
if;hd;?;g{teni’:::ﬁcaﬁi then £INe £ Regulation Ref:
;;iﬁ;i“g%g:’:fii;he same [} Confict [T} Comstitation Ref:

INA {7} jurisprudence Ref.
4(c). [I)ecs the government 1 Yes {1 Statute Ref Netey:
?;::::I;i :f;i?;,:;n for fonger I Ne {} Regutation Ref:

{3 Confliet I Constinion Ref:

{ana T hurispradence Ref:
5 Does the government {dYes {3 Statue Ref: Nowes:
utillze alternatives to "
detention in its immigration [No L3 Regufation Ref:
enforcement policy? {71 Conflics {1 Constitstion Bef:

CINA 73 Jurisprodence Ref:




176 GEORGETOWN IMMIGRATION Law JOURNAL [Vol. 28:157
6. Isdetenstion used as 2 {1 Yes £ Statate Ref: Notes:
measure of bust resort by the -
government in its O No 1 Regulation Ref:

g‘!’_"‘g"‘*“‘ enforcement {7 Conflict £ Constiation Ref
Ona [ durisprudesce Reft
. Does the government {3 Yes £ Stanute Ref: Nartes:
require an individuatized - .
determination for the [INo ) Regutation Ref.
detention of o migrant? CHConftier [ Constitution Ref:
{INA £ Jurisprudence Ref
8. Buos the government {1} Yes 15w Ref. Notes:
guarsntee that detained -
migrants receive minimum LINo L3 Regaiation Ref:
procedural guarantees? {3 Confict £ Constitution Ref.
Eina 3 Jurisprudence Ref:
B(a}. Does the government £1Yes {73 Sttute Ref: Notes:
inform: migrants who are "
detained 1 the time of arrest or E1No £J Regutation Ref:
detertion the reasans for thei [ Conflict [} Constitation Ref
EINa 3 Jurisprodence Reft
8p}. Does the government £ Yes {3 Ssarute Ref Notes:
inform detained migrants of -
their right to legal counsel? [N [ Regulation Reft
7 Conflict I Constitution Ref:
fiNa T surisprudence Ref:
8c). Are migrants who are FlYes {1 Siatute Ref: Notey:
detained entitled to be brought -
prompsly before & judicial or CNo [J Regulation Ref
ather independent authority (o Confi Constitisti Ref:
have the detention decision U Conflic £l Constition ef
reviewed? CINA {1 turisprudence Hef:
Y. Does the government {F¥es ] Statute Ref. Nutes!
rohibit discriminato
ﬂetmm.r“ imery O No {} Repulation Reft
{3 Conftict {3 Constitution Ref.
TiNA {1 Jutisprudence Ref:
1£h. Duoes the government {} Yes {1 Statute Ref Noter:
require that decisions to ' -
detain or extend detention are LInNo {1 Regulation Reft
subject to mindmum ; -
" o wral safeguards? {3 Conttiet [ Constiution Ref:
{INA £ Junisprudence Ref
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Article 6(4): Every migrant deprived of liberty shall be treated with human-
ity and with respect for the inherent dignity of the human person.

1, Does the government require {3 Yes £ Suaare Ref: Notes!
that conditions of detention are .
hexmane and dignified? CINe L1 Regulation Ref:
[Condict {7} Constitntion Ref
Ina [} Jurispradence Ref
2, Are there procedural {3 Yes £3 Statute Ref: Noles:
requirements to ensire that .
detention conditions are CINo L3 Regutution Ref!
humane and digoified? {7 Conflict 7] Constitution Ref
{7INA {3 Jurispradence Ref:
3. Are the government's {7 Yes £ Statute Ref: Motes.
detention facilittes and _
conditions subject to INe {3 Regulation Ref
independent rmonitaring and ™ Conflict ] Constiution Ref:
inspection?
INA {1 Juzisprudence Ref
4, Dues the government provide 3 Yes {71 Ssatuie Ref: Notex:
that migrants have a right te be -
free fmi, torture? £ Ne {71 Regulation Ref:
31 Conflict {}onstiration Ref
INA {1 furisprudence Ref

Article 6{5): Every migrant who has been the victim of unlawful arrest or
detention shall have an enforceable right to compensation.

1. Does the government provide {ThHes [T} Statute Ref. Notes:
that migranés whe have heen N
uniawhully arrested or detained {INe [ Regulation Ruf:
have o right te remedy? {HConfict U7} Constitution Ref:
{INA £} surispradence Reft

ArticLe T: LEGAL PERSONHOOD

Article 7(1): Every migrant has the right to recognition everywhere as a
persen before the iaw.

Article 7(2): To give effect to this right to migrants and migrant families,
every child shall be registered immediately in the country of the child’s birth.
A child shall be provided with a birth certificate that provides permanent,
official and visible evidence of a State’s legal recognition of the child’s
existence as a member of society.

1. Does the law of the i Yes £ Statute Ref: Notes:
government require "
registration of the births of GNe [} Regutation Ref:
migmnt children, regardless of " Conflict I Constitagion Ref
their statos?
ana £ urispradence Ref
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2. Poes the law of the {73 Yes I Ssatute Rufs Newes:
government provide -
docmentution of the births of [ENo [ Regutwion Ref:
x'fi:’:;:;‘:ﬁ““‘ regardiess of EHContfict £ Constitwion Reft

INA T urispradence Ref:
3. Does the law of the [F¥es 1 Statate Ref: Motes,
government roquire "
registration of births of citizen Line I Regulation Ref:
::a::ii:::;bom outside its [FCongict 1 Constitution Ref.

[INA £1 Jurispradence Ref,
4. Boes the government ] Yes E 1 Statuse Ref: Notes.
provide birth certiticates ; "
recagnizing the births of {INa £} Reguiation Ref:
E‘:';;’:;?:f“n horn outside {Z}Conflict 1 Constitution Ref:

{INA 3 Jurisprudence Ref:
5. Does the government {3 Yes £ Stanute Ref: Nozes:
recognize all childeen horn "
wii?:?n its borders as citizens? {INe 3 Regulation Rof:

] Conflicy [ Constingion Ref.

TINA £} furisprudence Ref:

Articie 7(3): Every migrant has the right to all documents necessary for the
enjoyment and exercise of their legal rights, such as passports, personal
identification documents, birth certificates and marriage certificates. It shall
be unlawful for anyone, other than a duly authorized public official, to
confiscate, destroy, or attempt to destroy identity documents, documents
authorizing entry to or stay, residence or establishment in the national
territory, or work permits.

L. Daes the government issue {3 ¥es £ 8 Ref: Nesse:
documonis thal recognize " N ”
migrants’ residency status, {TIno .1 Reguiation Ref
work status, and identity? {1 Conttica £ Constitution Ref
CINA £ Jurisprudence Ref
2. Decsthe government law ¥es 3 Sunute Ref. Notes:
make i{ itegal for 2 -
government agent to desiroy [No 3 Regulation Ref
'rj::;;?':::?ritm?l ::;ﬁ::s’ {1 Conttics £ Constitation Ref
work status, and identity? INA £ Junisprudence Ref
3. Does the government law {3 ¥es 3 Statute Ref. Notes:
make i{ itegal for anyone to -
destroy dacuments that {Ne {1 Regulanon Ref
recapnize migrants’ e - Ref
residency stafus, work status, ClConflict £} Constisution f
and idertity? INA 1 Jurisprodence Ref
4. Does the goveynment {3 Yes {3 Statme Ref: Notes:
previde a remedy for -
viokitians of these rights? LINo LI Regulation ket
{1 Couflics 71 Constitation Ref
NA 1 Jurisprudence Ref
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ARTICLE 9 Dur Process

Article 9(1): Every migrant has the right to due process of law before the
courts, tribunals, and all other organs and authorities administering justice, as
well as those specifically charged with making status determinations regard-
ing migrants.

1. Poes the gavernment pravide OYes ] Sttuse Ref: Notes:
migrants a right to due proeess? TNe T Regntarion Ref

3 Cenflict L 1Constitution Ret

CINA [l surisprudence Ref
% Dows the government allow FiYes Ll Sratmie Ref Notes:
;::‘:F;’z;;::i?ms aceessta the Flne £} Regalation Ref

3 Conflict [ Constitution Ref

EIna [urisprudence Ref
A Does the gavernment require 1¥es {1 Suunte Ref: Nores:
a migrant to state his or her - " -
Jegal status when accessing the [INo {1 Regniatios Ref
Justice system? 7] Condtics £ Constistion Ref

{ANA £ Inrisprudence Ref
4. 1F a migrant’s due process {3 ¥es 7 Ssatue Ref: Nutes:
rights are vickted, does the -
government provide him or her LINe £ Regulution Ref
aright to remedy? ] Conflict [} Constitution Ref

CINA [} usisprudence Ref
5, Is inguiry sbhowt a migrant’s 7 ¥es L1 Statnte Ref. Netes:
:is:s::::;ozg;;:?eﬁ:? for CiNe {JRegulntion Ref

CHConfict ] Constintion Ref

CIna {1 Jurisprudence Ref
6. Does the government atiow F¥Yes {77 Sranse Ref: Notes:
:;-i 33::;:,?,{?""%’ the legality {INo {3 Regukuion Ref

[ Conghict £3 Constitution Ref

INA £3 inssprudence Ref
7. Does the government aliuw {3 Yes £3 Statnte Ket Notes,
zf;n;j;:;? sfz:it;? £INe £ Regulation Ref

£3 Conflict {3 Constitation Ref

FINA 73 lusisprodence Ref
8. Boes the government alow i Yes {7} Statmie Ref. Natex:
;f&:ﬁ:;o appeal the Jength of [ZENo {"} Regnlation Ref

CIConfict {1 Constitution Ref

INA {71 jurisprndence Ref
9. Boes the government reguire {Zh¥es {1 Stute Ref: Noey:
?hat iy ﬂ:f:;:z? be ativisetf‘az;he ZINo {}Reguiztion Ref
their Iegal proceedings? I Conflict {7 Constitusion Ref

TINA [ lurispradence Ref
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Article 9(2): States shall provide legal aid and representation in criminal
proceedings. States should provide legal representation to migrants in all
proceedings related to their legal status as a migrant,

1. Do migrants kave a vight to {1Yes £ Stanste Ref. Notes:
counsel 8t govermment "
expense in eriminal O Ne [ Reguiation Ref.
proceedings to the same extent {3 Contiict I Conssitution Ref:
a5 non migrants?
INA {71 Jorisprudence Ref:
i(z}. Do permanent residents {3 Yes {3 Stmtute Ref. Nares.
have u ripht o counse) & - -
government expense in criminal LInNe L1 Regutation Ref.
procuedings t0 the same extent T} Conflict I Constitugion Ref
25 non-migranis?
[INA T urispradence Ref,
(3} De temporary residents £ Yes {8 mtnte Ref: Noter.
have a fght io counse! at )
governmeni expense in cAminat ONo {1 Reguladon Reft
proceedings 1o the same exient £ Conflict {7 Consritution Ref
s non- migraas?
£INa {7 furispradence Ref:
e} Do migrants with ao legal {IYes {1 Samie Ref: Naies:
status have a right to counsel at - )
government expense in criminal OINa ElRegulation Ref.
proceedings to the same extent 3 Conflict 21 Constitution Ref
a8 pon-migrany?
INA £ Inrisprudence Ref:
2, Po migrants have a right to {1 Yes £ Statnte Ref Noples:
counse] at gavernment -
expense in proceedings related DONo {J Reguiation Ref
1o thelr legal status as @ I Conflict £ Constitution Ref.
migrant?
{INa ] Jurisprudence Ref:
3, Do migrants have o right to {1Yes £ Stamze Ref. Notes:
sot be detained without ?
having received access to O No [ Regulation Ref!
cornsel? £ Conflict T Constitution Ref
fINA T Jurisprudence Ref:

Article 9(3): Every migrant shall be entitled to interpretation in a language
the migrant can understand in criminal proceedings. Migrants should be
entitled to interpretation in a language the migrant can understand in all
proceedings.

1. Does the government provide {3 ¥Yes £ Stanute Ref. Notea:
:;%r?nna?mr;? tnall [nNo £ Reguiation Ref:

£l Conflies 1 Constitation Ref:

£ina [ Jurisprudence Ref
2. roes the government provide {3 Yes £3 Sratme Ref: Notes:
m?m;:ﬂ;?“m tn el [iNa £ Regnlation Ref

£ Conflics I Constitytion Ref.

LINA {3 Jurispradence Ref:
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Article 9(4): The migrant shall be informed of the availability of such
interpretation, aid and representation upon receiving a civil complaint,
administrative summons, or upon arrest,

1. 1f the government provides ] Yes {3 Seatute Ref Mestex:
eigrands bterpretation in afl -
proceedings, sre migrants CinNe {IReguiation Ref:
informed of their right to ; O
interpretation? [ Conftict Tl Constitution Ref
CINA £} furisprudence Ref

Article 9(8): Migrants should be free from disproportionate penaltics on
account of entry, presence or status, or on account of any other offense which
can only be committed by migrants.

L Do migrants have & right to [ Yes 1 Suatute Ref: Noptes:
not he disproportionately "
persubized for [no L1 Regulation Ref:
migration-related offenses? 3 Confiict £ Constitution Ref

ONA L] Jurispradence Ref:
2. Boes the povernment ] Yes I 8mtute Ref: Notes:
reqgrire that cases related to a -
migrant's immigration siatus CINe [J Regulation Ref.
?:gmmny ugamte T Consict [ Constitution Ref

CINA {1 Jurisprudence Reft

ARTiCLE 10: VicTims oF Crams

Article 10(1): Every migrant victim of crime has the right to assistance and
protection, including access to compensation and restitution.

L 1s law enforcement required {3 Yes 73 Statute Ref Notes,
to sk whoet imendgention -
status for expulsion purposes Eibe L1 Regutation Ref.
when taiking to victims of £ Conflict £ Constitution Ref
EINA {7 Jurisprudence Ref:
2. 1s law enforcement allowed {£iYes [] Statute Ref Notes:
10 repert the immigratian -
status of a victim of crime to LINo [ Regulation Ref.
immigration enforcement for {TConfiet {JConstitmion Ref
expulsion purposes?
{ONA {1 Jurisprudence Ref:
3. Do migrant victims of erime {} Yes {1 Statute Ref: Notes:
have equal rights to access the
cwn:qm cmf:’m? {INe {1 Reguintion Ref
[ Condict {73 Constituion Ref.
INA {1 surisprudence Ref:
4. Blo migrant victims of crime {3 Yes £ Statate Ref Notes:
have equat rights to cngage in -
the criminal justice process as LiNe L Reguintion Ref:
citizens? [ Confliet I Constinstion Ref
[INA {Furispradence Ref
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5. Po migrant victims of crime {3 Yes 73 Statute Ref: Notex:
have equoat rights to access - N
victim ussistance progrims uy CINo L Regulation Ref:
eitizens? [ Conflict £4 Constitution ReF
£INA [ urisprudence Ref:
6. Do migrant victims of crime {7} Yes £ Starute Kef. Notes!
have equal rights to be - -
veasonzbly protected from the LiNe [ Regulation Ref:
accused as citizens? [ Conflict £1 Constitution e
Cina 1 Jurisprudence Ref:
7. Do migrant victims of crime £ ¥es £ Statute Ref. MNatex.
Bave equal accesste .
compensation as itizens? [No £J Regutation Ref:
T Conflict F] Constitution Ref:
EiNa {4 Jusisprudence Ref:
8. Are migrant victivs of F1Yes £ Sentute Ref: Netey:
erime provided with a :
meaningf] form of protection CINo ] Regutution HRef:
from expulsion after reperting £ Conflict [} Constitution Ref
the erime?
TINA {3 Surispredence Ref:
9. Are Family members of {1 Yes {3 Statute Ref Nesten:
migrant victims of crimes - X
provided with a meaningfel LiNe I Regulation Ref:
form of protection from {3 Conttict {1 Constitution Ref:
expulsion similar to the victirm?
{INA T} surispradence Ref.
1. Do migrant victims of {JYes 7} Stature Ref: Notex:
trafficking have the right to -
family reurification? CiNo L Regulation Ref.
I Conflict {3 Constirution Ref:
ENA {1 Jurisprudeace Ref:
FE. Arethere provisions [lyes £ Statute Ref Nates:
ensuring the existence of child
and gerﬁier sm:iﬁ,,e Zino £ Regulation Ref:
procedures at court for Conftlic Constitut Ref:
migrant victims of ceime (such LJ Conflict L Constitution ok
as designated, adupted INA £3 Jurisprudence Ref:
interview rooms, video
siatements to avaid direct
confrontation with the
perpetrator, and forensic
interviewers)?
12, Aremigrant victims of {}Yes £ 1Statute Ref. Notes.
vrime entitied to witness -
protection services? {ONo {7} Regulation Ref:
T Contics {3 Constitution Ref
INA {1 durisprudence Ref.
13 Are migrant victims of EYes {7} Statute Ref. Netey:
crime provided with as much N
privacy as reasonably possible LINo [ Regulation Ref:
when reporting a crime? F1Conflict 23 Constition Ref:

INA {1 turispradence Ref.
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14, Do migrant vietims of Uives {1 Stanste Ref: Hotes:
crime have access to -
interpretation serviees? Line 1 Regolation Ref:
{3 Conflict 1 Constittion Ref
FINA £ farisprudence Ref
15, Dees law enforcement 3 ¥es £ Statnte Ref Nenes:
engage in outreach/rust -
building programs te migeant LiNo [} Regulation Ref.
cemmunities? C}Conflict 1 Constitation Ref:
InNa £} inrisprudence Ref:
16. Are there hate crime laws {THYes {1 Statnte Reft Notes:
in place?
F {INe T} Regulation Ref:
{ICensict TConstitution Ref:
{TINA {Hnrispiudence Ref
taia). 1s nationniuy incinded as {}Yes i} Sumate Re: Nores:
# progected groand nnder these .
Bate crime lws? {TThe ] Reguistion Ref:
' Confict {3 Constitation Ref,
INA [ Jusisprodence Ref
16ibY Is immigtation switas ] Yes ] Statute Ref Notes:
included as a protected grouad )
nnder these hote crime lows? 3 No [ Regulution Ref.
£ Conflict [} Constitntion Ref
INA L fnsisprudence Ref:
#6(ch. is roce included as a 3 ¥es {73 Starnte Ref Netes:
protected groned nader these "
hate erime laws? Lo [ Reguiation Ref:
£1Conkict I Constitution Ref:
£INA DHurisprodence Ref
7. A% asending ceuntry, docy £} Yes T Stanue Ref Mapes:
the gavernment provide N
assistance, threugh consular CINe {1 Regnlation Reft
nffices. to ?ts_nmem who are [ <onfic {3 Constitution Ref
migrant vietims of crivse while
abroad? INA {} Inrisprudence Ref
18, Does the countey {whethey {3 Yes £3 Sratnte Ref Notes:
sendieg, transit or destination} iy
Rave a mechanismn to pursue LiNe O Regulation Ref.
ceimtinal iaw enforcerment e Hasti ]
actions on behalf of the T3 Conflict 1 Constitution Ref
rsigrant victine of crime, INA {3 Inrisprudence Ref:
regardiess of where the crieme
toek place?
19, Doy the country (whether CiYes 7} Stanute Ref Notes:
sending, transit or destination) N : :
have 3 mechanism fe pursue Do I Regnlation Reft
civik law enforcement actians - : iyeasd .
on behall of the migrunt victim L1 Conflict LJ Constitution Ref
of crime, regardioss of where FINA {] Jurisprudence Ref
the ¢rime took place?
20, Are effective cross horder Iyes 7} Statnte Raf: Nertes:
communication and
coaperation, such as begal [INe L1 Regulation Ref:
assisiance treaties, between M. .
national authorities on matiers L] Confict L Constitstion Ref.
refated 1o migrant victims of {TINA 7] Jurisprudence Ref:
crime required?
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21. Are effective cross-border CH¥es i Statme Reuf: Notes:
commundcation and .

cooperation between national {INo (I Reguimion Ref:

authorities on matters related I Contlict £l Consgrution Ref:

to transnational crime

required? EINA 1 Surisprudence Ref:

22, Are there independent {1Yes £l Ssatute Ref. Nuotes:
monitoring or oversight bodi .

1o ensure thut law enforcement EiNe [ Regulation Ref:

is protecting migrant victims of Hict Consgtuti .

crime and not playing the role L1 Conflic (3 Comstitution Ref.

of immigration enforcement? {NA { ) surisprudence Ref:

Article 10(2): States shall provide assistance to ensure the physical, psycho-
logical, and social recovery of victims of crimes, especially where such
individuals are victims of trafficking in persons.

1, 1s law enforcement trained on O Yes {1 Smame Ref: Notey:
icderstiFying amd assisting victims -
of knbor and sex traffcking? LINo [ Regutation Ref.
[ Conflict I Constitution Ref:
INA { Hurisprudence Ref:
2. Are migrant victims of crime £ Yes {1 Swatute Ref. Notes:
provided with counseling, — -
medicat, psychotogicnl and £No LI Regulation Ref:
‘_ . nitarian tance equal to F1{onflics {ZHConstitation Ref
citizens?
TINA 7] jurisprudence Ref:
Z(a}, Are children provided with 3 Yes [ Statute Ref Naes:
specialized counseling and seppon -
by trained professionals, which is LinNo LIReguluion Ref.
adapted o sseet the age, Capacity “anfli Constituth .
and finguistic needs of the child? [ Conflict Ll Consitution Ref
{INA {Hurisprudence Ref:
2(bY. Are victims of irafficking 3 ¥es 7] Statpe Ref: Notes:
andl sexus! violence provided with -
speciatized oo "p?m op [iNo £ Regulation Ref:
by wrained professionals, which is 1 Conflict 1 Constitution Ref:
adapted to meet the aceds of the
vigtims? CINA {7} Jusispradence Reft
3 Are support sepvices available £ Yes ] Swatute Ref: Nates:
to migrant vietims of erime -
regardiess of where the crime [INo L] Regutation Ref
was committed? {Confict I Constitation Ref:
{INaA {"} Jurisprudence Ref:
4. Are migrant victims of crime Yes {1 Stmtute Ref. Notes:
ecessing or aftempting te aceess - 4
these support services provided OwNo (I Regulation Ref:
with reasonable degrees of [ Conflict CiConstitation Ref:
privacy?
£INA [ Jurisprudence Ref:

ArTicLE 11: EXPULSION

Article 11(1): Every migrant has the right to protection against discrimina-
tory or arbitrary expulsion or deportation, including collective expulsion.
States shall expel a migrant only when justified by the specific facts relevant
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o the individual concerned and only pursuant to a decision reached in
accordance with and authorized by law.

Article 11(2): Migrants have a right to an effective remedy when expulsion
would give rise to a violation of human rights.

Article 11(3): Except where compelling reasons of national security other-
wise Tequire, a migrant shall be allowed to submit the reasons against
expulsion and to have the migrant’s case reviewed by, and be represented for
the purpose before, the competent authority or a person or persons especially
designated by the competent authority. Pending such review, the migrant
concerned shall have the right to seek a stay of the decision of expulsion.

Article 11(4): The decision to expel a migrant shall be communicated to the
migrant in a language the migrant understands. Upon request where not
otherwise mandatory, the decision shall be communicated to the migrant in
writing and, save in exceptional circumstances on account of national
security, the reasons for the decision likewise stated. The migrant shall be
informed of these rights before, or at the latest, at the time the decision is
rendered.

Article 11(5): Expulsion from a State shall not in itself prejudice any rights
of a migrant acquired in accordance with the law of that State, including the
right to receive wages and other entitlements due. A migrant shall have a
reasonable opportunity before or after departure to settle any claims for
wages ard other entitlements due and any pending labilities.

Article 11(6): In effectuating the expulsion of a migrant from its territory, a
State shall ensure the respect of the rights guaranteed to the migrant by
relevant domestic and international law, including those rights or freedoms
herein recognized.

1. Boes nations] law ban refonlement? £ Yes "} Sratute Ref Nowtex:
£iNe " Regulation Ref:
[T} Confifct CHConstisution Ref:
{TINA {3 Jurisprudence Ref:
1a). Pows the definition of refoulemen {3 Yes L] Staute Ref Notes:
mttude the nisk of sortuse and cruel, -
inhuman, and degrading seaiment? LINo U Regulation Ref:
1 Conflict A Constitwion Ref
CINA 7} durisprudence Ref
1{b}. Do migrants have the right to sibmi) {3 Yes £3 Siatate Ref: Notes:
reasens aganst their expulsion before an .
indepeadent tribunat? L3 Na £1 Regulation Aef.
1 Confiic I Constitution Ref:
INA [Hurispradence Ref
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HPY) a m‘igl np prowesis expulsion, mus) {}¥es I Sawe Ref. Notes:
m?;;ﬁ:?;iﬁ::g:ﬁ: complete before the {Ono {3 Regulation Ref,

{1 Conflict T Coustimion Ref:

{3NaA [ hurisprudence Ref:
1¢b}ii). Do migraws have a sight (o I¥es O S%ame Ref: Notes!
represeula icu iu1hese proceedings? FiNe T Reguimion et

3 Conflicl {7 Consitution Ref:

INA {} Jurispradence Ref:
Vebgiiiy is there 2 foram Lo appes] an indlial F1Yes T Siae Ref Netes:
finding in favor of expulsicu? FiNe T Repuiation Ref

£ Coutiio {Constition Ref:

FINA [ lurispradence Ref:
LebHiv). A there snfcgua{r.is under naional {JYes T Statue Ref. Newes:

D Conflio 3 Consituliou Ref:

£INA 73 dwisprudence Ref.
1{b)v). Is there 2 mechanism for iuvoking FiYes £ Staute Ref: Notes:
ssylum doriug expaision? TN 7 Regotation Rer

£ Contlict A Constitution Ref:

{OIna £ hwrssprudeuce Ref:
% Is there explicit reconition that the [1Yes CSawe Ref: Notey:
S sl e e et | O g | i
and duri:::’x;::;;im:! taw g = {Confic I Constigtion Ref:

INA {3 Jurisprudence Ref:
2{a). Do non-detained persons have a legal {3 Yes ISawe Ref. Notes.
Ihemseives o reseve st peud DN DRegolaios | ke
expaision under nionyl law? 7} Conflict 1 Constitution Ref

aNa {3 furisprudence Ref:
). Is there o presumplion of non-detention {JYes I Suae Ref. Nates:
wilh exeeptions explicitly defined? e [T Regutation et

£ Conflict C1Constitution Ref:

EINA £ Jurisprudeuce Ref:
ey Ave cases expedited under aalional law ] Yes £3 Swatwe Ref. Mg
whes a person has been detained? T T Regatation Ref

£23 Conflict 2 Constinlion Ref

EINA {hmisprudence Ref
2(dy- )3 there natioua) law protecting the ] Yes {ISwiwe Ref: Notos:
emtemeus a1 owed aher expulson? DN DRegolaion | Bef

{Conflict I Constition Ref

INA {1 Jusisprudence Ref
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2e). Is shere a mechanism for voluntary [ Yes ] Statuie Ref: Nortes:
2&;;:101:2:3:: ;tn aliernntive to expulsion under Cine [l Regutasion Ref

I Confte U Constimtion Ref:

{ZINA [ Jurispradence Ref:
266y Is fomly unity saken into consideration {1 Yes 72 Statute Ref Notes:
when deciding whether o expel & migram? NG T Regutation Raf

{3 Conflics {F Constitution Reft

{INA {73 urisprudence Ref.
g Are there safeguards to cacournge Yes {1 Statute Ref Mores:
coniinuity of care for migrants wiil: physicat -
or maniat health needs? LiNo 7} Regulmion Ref

3 Conflict {T}Constituson Ref

INA {3 Junisprudence Ref:

ARTICLE 12: AsyLUM

Article 12(1}: Every migrant has the right to seek and to enjoy in other
countries asyhum,

Article 12(2): States shall ensure access, consistent with relevant interna-
tional and regional instruments, to fair and efficient status-determination
procedures for migrants seeking asylum within their effective control,
whether or not they are within the State’s territory.

Axticle 12(3): No state shall expel or return in any matter a migrant who has
been granted asylum or other international protection,

1. Boes the law ensure fale and [} Yes ] Stotute Ref: Mertes:
efficient status deier | -
procedures for migrants FiNo 1 Regulstion Ref:
seeking asylum within thetr [ Conflics {7 Constirution Ref
effective controf?
[InaA (1 Jurisprudence Ref:
ita). Do people convicted of {Z1¥es 7] Statute Ref. Norws.
crimes have a right 1 seek -
asyhum, save A naTow exempion {nNo [ Regudation Ref:
for ngtienal security and public "] Conflict 71 Constitution Ref
order?
{INA {"} furisprudence Ref:
Ha)iy. H the answerio l{adis OYes {77 Suntute Ref. Motes:
“No,” wre the types of erimes that _
bar asyhem specified in the kaw, [INo L] Regulgiion Ref.
as opposed 10 & biasket bar {3 Confiet I Constinstion Ref:
wgenst ali erisenal applicanis or
wrbiirary diseretion? EINA T Jurisprudence Ref:
I{ts}, Are people barred from [l ¥es {23 Seatue Ref Notes:
asylurn under nationd law if shey - "
dor not sequest asyhim within a LiNo £ Regalation Reft
certain time of entering 3 [} Contict [ Constittion Ref:
country?
INA {3 Jurispradence Ref:
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). Ate there any other " Yes {3 Stature Ref: Notey:
procedural bars to asylum? FNe T3 Regulation Ref
1 Conttict {1 Constitution Ref,
CINA {1 Jurisprudence Raf:
L), Is access to asylam Hmited £l Yes {7 S Ref. Nutes:
based on diseriminatory grounds’ CiNo "} Regulation Ref:
£ Conflics {3 Constirution Ref:
FI1NA {} Jurisprudence Ref:
1(dxi). Race? FlYes {1 Starse Ref. Notes:
£I1Ne {1 Regulation Ref:
£1Conflict {7} Constitution Ref.
CINa (T} surisprodence Ref
1(d¥ii). Religion? [ Yes {3 Starute Ref: Neres:
{INg {"I Regulation Ref:
{1 Conflics {1 Constilution Ref:
{INA 1 urispradance Ref:
I (d¥ifi). Nationality? £ Yes {1 Statute Ref: Motes:
e { "} Regulation Ref:
I Conflics {7 Constisution Ref
INA 1 urispradence Ref:
l{d¥iv). Sexual orieniation and ] Yes {1 Statuse Ref: Notes:
gender idendiy? {INe {"J Regulation Ref.
{3 ConRics 7] Constisution Ref:
{INA £3 Jurisprudence Ref
Ha)v). Disability? {1Yes £ Sratune Kef: Nowy:
iNo £.1Regulatien Ref.
T¥ConRict {1 Constitution Ref:
Cina {3 Jurisprudence Ref:
HdMviy Other grounds? £1Yes {3 Statue Ref: Nores:
CiNe {1 Regulation Ref.
3 Conflicy I Constitstion Ref
EINA {1 jurispradence Ref
ey Car g stateiess person {1Yes {7} Sratote Ref. Nowtey:
receive asylum? £3Ns [ Regutation Ref.
{23 Conttict 3 Constitusion Raf:
INA £3 furispredence Ref.
1(E). F & migrant’s clabm for {1 Yes £} Sratute Ref: Nites:
asylam under one of the "
protected grounds fails, can they LiNe [ Regulation Ref:
:@g:{;:?::;ﬁ :}:?ums I Contlicy 1 Constitution Ref:
gomplimeniary or subsidiary MNA 3 Jurisprudence Ref
protections?
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Hgh l13)here an appeats process £ Yes 3 Ssmue Ref: Nees:
before an independent tribunal
for denials? o [} Regulation Ref
THConflict 3 Constiwnion Ref
LINA £} Jurisprudence Ref:
i), Is there 3 mechanism for {3 Yes {1 Sme Ref: Nertes:
reverking asyhss once the N I Regulat o
expulsion process has already L3 efulution of:
been inbinted? {1 Conflicy {Z] Constitution Ref:
£INA {1 furisprudence Ref:
2. s there a probibition on 1 Yes ] Sranie Ref: Notey:
expelling migrants seeking -
asylum to a third country likely LN {J Reguiaion Ref:
to deny !Iserr_: 4 fair nnd just FiCoaflio I Consthwion Ref
asybeen: bearing?
INA 1 Jurisprudence Ruf:
1. Daes nationad law require a 1Yes RETE Ref Motes:
person ta be advised of the "
passible availabifity of asylum LiNo L3 Regulmion Reft
before being expelied, E3 Conflio £ Consiigwiion Ref:
prevented eniry, or
interdicted? INA [} Jurisprudence Refs
4, Can families file joint QYes 1 Statwe Ref: Nates:
apphications for asylom?
o e {INe £ Regulion Ref:
{3 Conttic {3 Consibwion Ref:
fINA [} urisprudence Ref
&, 1% there o presumption £ Yes {7 Staute Ref. Notes:
sgainst detrining asylem -
seekers beyond the perted {iNeo [} Regutation Ruf:
mecessary to zde‘!’slzfy thm.'w:ﬂ: 1Conflict O Conninmion Ref:
o BAPFGW extep for patl
security and public order? TInNA 3 Jurisprudence Ref:

ARTICLE 13: NON-REFOULEMENT

Article 13(1): Every migrant has the right against refoulement.

Article 13(2): No migrant shall be expelled or returned in any manner to
another State where there are substantial grounds for believing that the
migrant would be subjected to torture or cruel, inhuman or degrading
treatment or punishment.

Article 13(3): No migrant shall be expelied or returned in any manner to the
frontiers of territories where the migrant’s life or freedom would be threat-
ened on account of race, religion, nationality, membership of a particular
social group, or political opinion.

Article 13(4): No migrant shail be expelled or returned in any manner to
another State where there are substantial grounds for believing that the
migrant would be subjected to a serious deprivation of fundamental human
rights.
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Article 13(5}: No migrant should be expelled or returned in any manner to
another State where there are substantial grounds for believing that the
migrant would be subjected to other serious deprivations of human rights.

Article 13(6): States shall respect the non-refoulement rights of all migrants
within their effective control, whether or not they are within the State’s
territory.

1. Does nationat law ban refos! t? 2} Yes {71 Stme Ref: Notes:
ZINe { Regriation Ref:
HConflia Canstizwtion Ref
ina {1 Jurisprudence Ref,
Hay Poes the definition of refoulement {3 Yes {1 Siainte Ref: Netes:
include the risk of woreure and cruel, -
inhaman, and degrading treatment? {ine I Regulation Ref.
T Congtict T Constiwtion Ref:
{INA {1 turisprudence Ref.
1ihy. Boes the definition of refmsdesment 1 Yes [} Stagte Ref  Notes:
inchude 1he sisk of serious deprivations of -
fusndamental human sighis? CINo 1} Regulation Ref:
£ Conttict £ Constitusion Ref:
£INa £ tnrisprudence Ref:
1), Does the definiion of refoutement £} Yes 1Sumete Ref: Mutes:
inchade the nsk of ciber serious -
deprivaions of human rights? [INa [ Reguiation Ref:
£ Contlict {3 Constisstion Ref:
[INA { Insisprudence Ref:
#{d). Are there exceptions thi allow {TYes "} Salage Ref: Notes:
refoulement in some cases, outside the -
seape of 2 sarrow exemplion for national CiNo ] Regulation Ref
security and public order? I Conflinn £ Constitetion Ref:
{INA £ Jurispradence Ref:
2. Does nationa] taw ban expulsion to IYes [} Sme Ref. Notes:
any iransit country Bkely to nlimately - -
result ke refoutement through a series [No [ Regulation Ref
of expulsions? £ Conflict {21 Constitution Ref:
FiNA £ Jurispradence Refs
3, Does the law require or allow a £3Yes I Saue Ref: Nortes:
tribunal {o rely on diplomatic y
assurances from the receiving conntry LI N [ Reguiation Ref.
that the migrant will be safe withowt anfli Constitati
weighing the likelthaod those 3 Conflict {1 Constizaion Ref,
assurances will hold troe? INA { Inrisprudence Ref:
4. Does foul tinclud £3Yes {1 Statute Ref: Neres:
te withi'n a State’s castody, but
ﬁg‘;fe‘;'s E:m'ders? ¥ iNe {71 Regulation Ref
{1 Conflial EIConstitnsion Ref
{INA £ surisprudence Ref.
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ArTICLE 14: NATIONALITY
Article 14(1): Every migrant has the right to a nationality,
Article 14(2): Every person has the right to the nationality of the state in

whose territory the person was born if the person does not have the right to
any other nationality.

1. Does the goversment’s nationaf law protect {FYes {7} Seatute Ref: Notes:
migrants’ right to nationality? TINo ] Regutation Ref

{3 Conflict {3 Constimtion Ref:

{INA ] Jusisprudence Ref:
2. Does the government provide ifs nationality O yes 3 Statuste Ref. Nutes:
te those born within its bordess if they do not - -
have a right to another nationality? [INo L3 Regultion Ref:

FConflict £ Constitution Refs

{INA £3 Jurispradence Ref:

Article 14(3): States shall provide for, and should encourage, the naturaliza-
tion of migrants, subject to limitations and conditions that are non-arhitrary
and accord with due process of law.

Axticle 14(4): States shall recognize the right of expatriation and renuncia
tion of citizenship, subject only to conditions and limits based on compelling
considerations of public order or national security.

L Does the government’s mationaf byw protect £ Yes I Semmte Ref NMostex:
migrants’ expatriation and renuncistion of )
citinenship rights? C1No {3 Regutation Ref:

[ Conflict {3 Constitution Ref:

EINA L1 Jurisprsdence Ref:

Article 14(5): Neither marriage nor the dissolution of marriage shall automati-
cally affect the nationality of either spouse or their children. States shall not
remove the nationality of a citizen who marries a non-citizen unless the
citizen takes affirmative steps to renounce citizenship. States shall gramt
women equal rights with men with respect to the nationality of their children.

L. Does the state have faws regarding I ¥es £ Sture Ref: Nates:
automatic seguisition or restission of -
nationality based on marital status of [N [} Regulation Bef.
1he individuel? {1 Confticr L} Constitution Ref:
EINA {} surisprudence Ref:
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Eay if Yes, do the laws prohibit £3Yes 3 Statue Ref: Notes:
discrimination by gender? I No £ Regnlation Ref

7] Conflict [ Constisution Bef:

LINA £ Inrisprudence Ref:
2. Does the state have laws regarding FiYes 3 Statnie Ref: Notes:
mationaity based om masknt tatwsof | CINO LI Regularion ket
the individunl’s parents? {JConflict 3 Constitation Ref

INA 3 burispradence Ref:
Ha). I Yes, do the kaws prohibit {3 Yes {7} Sarate Ref: Notes:
discrimination by gender? FINe Tl Regatation .

3 Conflic [ Constitution Ref:

OINa £ furwprudence Ref.
3 Under sational law, nre wamen {IYes £} Stanute Ref Notes:
1:;::::1:03:‘:: m;?,:?;?%;:?h CiNo 73 Regulation Ref.
children? £ Conflict £] Constitution Ref:

INA £} Jerisprudence Ref:

Article 14(6): No migrant shall be arbitrarily deprived of nationality nor
denied the right to change nationality. States should not consider a migrant’s
acquisition of foreign nationality to be an automatic or implied basis of
renunciation of the nationality of the State of origin.

L. Does national law alfow migrants to retain
their original nationality while scquiring
others?

{3 ¥Yes £ Stanse Ref
{no [ JReputation Ref
onflics [T Constitnlion Ref:
INA £1 furisprudeses Ref:

Metes:

Article 14(7): States should allow children having multiple pationalities
acquired automatically at birth to retain those nationalities.

1. Dees national law atiow children who have iYes £ Statne Ref. Wares.
:;z;:‘i;ed multiple nationnlities to retain CING Y Regnlation Ret

£3 Conflict {3 Constiletion Ref:

CINA U3 lurispradence Ref:
I{a). 1f Yes, does the national aw probibiz 3 Yes {7} Summe Ref: Moy
discriminasion? {INe {7} Reguimion Ref:

O Confict {3 Constimtion Ref:

{Ina [} Jurisprudence Ref:
by H Yes, i there an age vt which the child {qYes £ Statute Ruf Notey,
st clwose between nationalities? T ©) Regutation R

£ Confhic: I Constitation Ref

INA ] Jurisprudence Bef:
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ARTICLE 15: Famiry

Article 15{1): Every migrant family is entitled to protection by society and
the State.

1. Are there effective protections te ensure [l Yes £ Statate Ref: Mertes:
that detention practices de net disrupt a *
migrant’s right to family? EINo LI Regutation Ref:
£ Conflict E}Constitution Ref:
CINA {1 Jurisprodence Ref:
1(a). 1f 2 parent or legal guardian is detained, [ Yes {1 5tmue Ref Nores:
et e s o | Gt | 7
they are in detention? {ZHConftial £ Constitution Ref
N £ durisprudence Ref:
Ithy. i a parent, legal guardian or earegiver £ Yes '} Statate Ref: Notex:
b 54 ol relave bl tocare | CIND DORegolaion | Ref
for the chitdren? FlConflict [Honstiwtion Ref:
INA {2 Jurisprudence Ref:
1) 1 no qualified relative is availzble 1o [I¥es {3 St ute Ref: Maotey:

care for Lhe chitdren of a detadaed migrond, is

the migrant released? . [iNe L3 Regutation Ref.
{3 Congtial E 3 Constitution Ref.
ONa [ jusisprudence Ref.
iy Are alternatives 1o detention jor T1¥es [} Stawute Ref: Mores!
ulternative forms of detention) used in place "
of deuiining 4 migrant parent, legni guardian ONo [ Regulation Refl
or caregiver? 3 Conflict I Constitmtion Ref:
FINA {3 Jurisprudence Ref:
1{e). Are Lhe besl interests of children o [T ¥es 3 Sratute Ref: Notes:
ip:i::;:_}fﬂt::{jﬁe:ﬁun when [!.‘iakingafeclswtns EiNe T Regolation Ref
of a parent. fegal guardian or caregiver? {FConfict {7 Constiution Ref:
INA I} iurigprudence Ref.
2. Is family unity # substantive refief from 1 Yes {1 Srause Ref: Notes:
expulsion? £1Ng {3 Regedation Ref:
£ Conttict T3 Conslitution Ref:
£INA 1 Burispradence Ref:
3. Are the best interesty of pational I Yes h Siatute Ref. Notes:
chiidren taken inte considerntion in X -
expulsion proceedings for migrant CiNe {3 Regulation Ref:
parents? DiConfliet | [3Constilution Ref.
{INa {3 Jurisprudence Ref:
4. Can expulsion precesdings be {3 Yes 3 Stusate Ref: Notes:
terpinated if expulsion weeld resultin -
hardship to the migrant's right to family? ONo {3 Regulation Ref.
73 Confbict {23 Constilution Ref:

[ENA £} Jurisprudence Ref.
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§. Do all migrants, regardiess of status, {1 ¥es £} Stamte Ref: Natex:
have the right to marry a citizen or -
resident of the host government? CiNo L1 Regutation Ref.

{J Conftict 3 Coustitution Ref

TINA 3 Jurispradence Ref:

Article 15(2): States shall take all appropriate measures to facilitate the
reunification of migrant family members with nationals or citizens.

L e migmms have the right to family £ Yes {1 Smme Ref: Notes:
reanification? {INo 2} Regulation Ref:

O Canitie £ Constitutiou Ref:

TINA {1 hurisprudence Ref
2. Are there possible adverse {1 Yes Tl Smtume Raf: Nates:
¢ &5 For the submission of -
appicistions For farily veuniReation? LNe L Regulatiou Ref:

{3 Couftict £ Constinmion Ref

{INA {1 durispradence Ref:
3. Is there a process o chatlenge u {7 Yes £l Smatute Ref: Notes:
refusat by the authorities {0 aftow -
family reunificativn? CiNo [] Regutotion Ref.

{3 Confliet [l Constitution Ref:

{INA £ surisprudeuce Ref:
4. Are defacte family members T} Yes L) S Ref: Notes:
g dedepahaitciv B I T =TT
biologieak cannection? {JConflict T Constitution Ref:

CINA £} furispradence Ref:
5. Are same sex marital relationships {2} Yes 3 St Ref Noex:
:mﬁ;ﬁ:ﬂ?‘:@?;@ [ino I Repulation Ref:

Dl onfier Dl Constitution Ref:

£INA 3 furisprudeace Ref
6. Daes the state attow family FiYes £ Smiate Ref Notes:
vmited froms wiie e countey? Ore DRegalasion Re

£ Conflict I Constitution Ref:

[INA L3 furisprudence Ref

Article 15(3): Children with no effective nationality have the right to retum
to either parent’s State of origin and to stay indefinitely with their parent or
parents regardless of the children’s citizenship.

L. Does the government®s nationnt law facilitale £ Yes 7] Statute Ref. Notes:
the integrath o paturatieation of state)
p:r;r r:igra an and paluratiation o e T Regalation Rof

3 Confiict {JConstitution Rof

TINA {1} furisprudence Ref
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2. Does the government’s national law require 1 Yes {1 Sratute Ref: Notes:
cooperation with ¢fforis by the UN and other .

NGOs to pssist upaccompanied minors trace LINo L} Regulation Ref.
their parents or c_nher‘famﬂy members i erder £} Consict T Constitetion Ref:
to facilitate reonification?
{INA THurisprudence Ref
3. Do unaecompanied miners in immigration {7} Yes {2 Statute Kef Neges:
procecdings have independent and ongeing "
tegal representation theoughout the process? LiNo L Reguiation Ref:
{3 Confitet 1 Constitution Ref:
INA {1 surisprudence Ref:
4 Are vnaccompanied minors pravided with I ¥es 1 Statute Ref: Newes:
inforetion e thelr rights, incheding social and "
civik rights? . e {ZINo £} Regulation Ref:
3 Coniliet £3 Constitation Ref
CInA Husisprodence Ref
5. Areindividuals representhog the rights and £l Yes 1 Sumtate Ref. Nuotes:
needs of unaccompanied minors provided -
specific training on working with this {INe [t Regulation Ref.
community? TFConflier {J Constitution Reft
{INA {3 Jurisprudence Ref:
6. Is financial and other support provided to {3 Yes {3 Swtue Ref: Nowes:
assist children in accessi f representation?
g tegal rep {ONeo i Repulation Ref:
£3 Conflict THConstitution Reft
INa {1 furisprudence Ref.
1. Does the government’s nationat law fYes £} Siatute Ref Neares:
determine how apd where family reenification .
can be achicved in the hest interests of the CiNo L1 Regulation Ref.
chitd? {3 Conflict O3 Constitution Reft
£Ina THarispradence Ref
8. Does the government's pativaal law provide 3 Yes I 5tatute Ref Nt
for a full risk and security assessment before -
regeifying an upaccompanied miner? OINe {FRegulation Ref.
{THCongict £ Comstitution Ref
INA £} hurisprudence Ref:

Article 15(4): States should grant derivative immigration statas and timely
admission to dependent family members of migrants who are lawfully settled
within the State. States should consider extending derivative immigration

status (0 non-dependent family members of lawfully settled migrants.

1. Are dependent family bers granted {Yes 3 Statuse Ref: Notey:
derivative immigration status from fawfally -
settled migrants? ONo [} Regutation Ref

T3 Conflict {7} Constitution Ref:

FENA {3 jurisprudence Ref:
2. Are pon-dependent family bers granted [ Yes {3 Statute Ref: Nutes:
derivative immigration status to lawlully -
settled migrants? {INe 3 Regulation Ref:

{3 Contlict I Constitution Ruf:

INA £ Jurisprudence Reft
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3. Are recipients of derivative immigration {3 Yes .1 State Ref Netes:
statuy eventually granted independent status? -

e £ Regolation Ref.

£ Conslict {3 Constitntion Ref:

INA 73 Jurisprisdence Ref:
4, Are recipients of derivative immigration £l Yes 3 Statute Ref. Nustes:
stat itted to work?

1 permi @ wo INo 71 Regutation Ref:

7} Contict [ Constitution Ref:

INA £ Jusssprudence Ref.
5. Does the country require resonrce MYes £ S Ref: Notes:
conditions For family resniScntion? "

£iNe [ Regulation Ref

3 Conflios £ Constiration Ref.

{INA 73 Surisprudence Ref:

ARTICEE 16: FREEDOM OF TrOUGHT, CONSCIENCE ANP RELIGION OR BELIEF

Article 16(1): Every migrant has the right to freedom of thought, conscience,
and religion or belief.

. Boes the povernment guarnntee the freedam O Yes {7 Statwie Ref: Nastes:
of thoughi, conscience and religion or betief? . ET Regalation Ref

3 Confict 71 Constitution Ref

CINA [ Jusisprudence Ref.
I(a). Boes this Jaw include a prelerence for an £3Yes £ Sunwe Ref. Notes:
official faith or belief system? e T Regulation Reh

THConflict I Constilution Ref.

{3INA {THurisprudence Ref
I{b). Droes this law plalae restrictions or i Yes ] Suute Ref. Nowes:
conditions on these beliefs? T 55 Regataion Ref

7] Conflict {7} Constitution Ref:

fINA {7} hurisprudence Ref
H{c). Are certain careers or professional licenses I Yes {3 Sraute Ref: Nentes:
restricted based on religion? e ET Regwimion Ref

THConRict 1 Constitalion Ref:

{INaA {7 Jurisprudence Ref
ks discrimimiifm by the‘g?vemmen‘t based {Iyes {3 Statute Ref: Notes:
?,':,:,mf;’-} conscience, religion, or befief ONe [ Regulation Ref.

{3 Confict {7 Constitution Ref.

£INA {0 Jusisprudence Ref:
2(z). Are here religion or beliel based preferences 1 Yes {3 Statue Ref: Notes:
o bars to receiving public benefits, including -
certain types of immigration siatus or citizenship? CNo {JRegulation Ref.

£ Conftict FIConstitation Ref:

INA £ surisprudence Ref:
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). 15 the ability to obtain sedress for a legnt £33 Yes {7 Sratute Ref Norey,
e pers of certain religi

;v;:)a:;i ‘!'lmll&é to mem of certain religions Mo [ Regulation Ref

EConfiiet {7 Constitution Ref

EINA {3 Insispradence Ref:
24c). |s the evidentiory weight of witness £3 Yes {1 Sratnte Ref: Nofes:
testimony made dependent on the religions beliefs
of the wi::uess? P £ EinNo [J Regulation Ref:

[ Conftict I Constitution Ref:

£iNA I Insispradance Ref:
2¢d). 1s religion or belief taken into acconat in the £l ¥es {7 Suatnte Ref: Notes:
enforcement of contracts or other matters - -
involving the imposition of legul tights of duties? [iNo [ Regulation Ref:

7 Conftict 3 Constitution Ref:

LINa {3 Jurisprudence Ref:
1. Does the government ensure that facially £l ¥es £ Statnte Ref: Notes:
neutral laws or policies are pod wsed to - :
invidiously discriminate against certain [INe L Regnlation Reft
religious beliefs? {JConfict {1 Constitution Ref:

Ina [ jurisprodence Ref:
3ay Does the govemment eosure that dictary ) Yes 73 Saatute Ref: Mares:
sesoicticns are not used to prevent membess of -
certain religious groups from benefiting from CNo £ Regnlation Ref.
§:‘s’t§f§n’*‘;§“¢h as school Junches or food C1Conflict | £3Constitution Ref

INA £3 Jurisprudence Ref:
3th). Does the government ensare that restrictions 1 Yes 3 Statute Ref Notey,
on public attire are not nsed to invidionsly -
discriminate against cersain tedigions of beliefsF [1No [} Regutation Ref.

{7 Conflict EEConstitution Refi

{INA L furisprndence Ref
4, Does the goveroment have lnws against ) Yes £l Srente Ref: Nate:
private disceimination based on thought, "
conseience and religion or belief? LiNo LJRegulation Ref

{3 Conflict £3 Constituticn Ref:

TINA ] rurispridence Ref
4a). [roes the government enfore private C1Yes ] Statute Ret Notes:
covenants or legal instruments that invidionsl - -
discrimi baﬁed on reigions belief? Y fiNa {1 Reguiation Ref:

{23 Conflict {FConstimtion Ref:

£INA I nrisprudence Ref:
4¢h). Does the government permit private £33 Yes {}Statute Ref: Notey:
refigions discrimization in employment, housing, -
or pnblic accommodation’? [iNo ] Regulation Ref.

{3 Conflict 7] Constitution Ref:

EINA {JInnisprudence Ref:
5. Does the host government allow migrants to £3¥Yes {7 Statnte Ref: Worey,
seeh mearingful redress for violations of their -
freedom of thought, conscience mrd religion or CiNo D Regnlation Ref:
belief? I Conlict 7] Constitution Ruf:

[Tna A urisprudence Ref:
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S{5). Can the government or government sgents ] ¥es S Ref, Newes:
be held liable for religious diserimination? SNo 1] Regutation Ref

IConfiict I Constitution Ref:

CINA {3 Jurisprudence Ref
S¢h). Can private parties be held Hable for {3 ¥es {3 Sianue Ref. Notes:
religious discriminption? o ) Regutation Ref.

{3 Conflict {3 Constitetion Ref:

A {3 Jurispradence Ref:
Ste). Does unlawiu] religious discrimination {3 Yes I 5mue Ref: Mostes:
g:zlt::j; iia:gj;yi :;k:gl faws or acts that have Cing I3 Regutation Ref

{3 Conflict {3 Constitution Ref:

{INA [Husispradence Ref:
Sdy. Does unlawful religious discrimination {3 Yes [71 Seatute Ref Notes:
inclede faciatty newtral faws or acts thit have a " -
disparate impact on religious groups? [ No [ Rogulation Ref.

[} Conflict [ Constinstion Ref.

CEnaA £} Junsprudence Ref:
§. Can migrants who are only in a country . [ Yes 3 Staune Ruf. Netes:
ity e bortem e sl [ i |
::;::;z; ;?:::?m'?:::s:g“! redress for £3 Conflict 1 Constitution Ref:

FINA £ Jurispradence Ref:
6(3.)' Are migla_mis perimisied 10 pursue egal FlYes ] Statute Ref: Mooy
action and obtain awards from another country? TN I Regalation R

£ Contict £23 Constitution Ref:

INA 1 furisprudence Ref:
7. Does the government eosore that ﬂz? Yes i} Statute Ruf: Nutes:

{3 Conflict 3 Constitution Ref:

wa 3 Jurisprudesce Ref:
Tiay Doesthe government pmvi?tc spaces and {1 ¥es {5 Ref: Nestey:
;i:ifz :!:(I:i:;:::.‘; hc:;itfi‘:cd £ allow_‘mg M EFAHS 10 CINo Bl Regutation Ref

{3 Conflict {3 Constitution Ref:

ONA {3 Jurisprudeace Ref:
Hby, f)oes fhc £ _mvia g in {JYes {3 Siniute Ref: Nestes:
maesiols of e choiee? ONo [lRegulaion | Ref

£ Conflict [ Constitution Ref:

£Ina [T Jusisprudence Ref:

Article 16(2): This right shall include freedom to have or to adopt a religion
or belief of one’s choice, and freedom, either individuatly or in community
with others and in public or private, to manifest one’s religion or belief in
worship, observance, practice and teaching. Migrants shall not be subject to
coercion that would impair their freedom to have or to adopt a religion or
belief of their choice.
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1. DPoes the government allow miprands to practice 1 Yes £ Statute Ref: Moter:
their relighon? {iNo "} Regulation Ref,

I Conflict [ Constitution Ref:

TINA {1 Jurispradence Ref:
Ha). Are migrants permmitted to practive their religion 1 Yes {1 8naue Bef: Mestes:
publicty? RN {1 Regulation Ref

FIConflict M Constitugion Ref:

fIna {Tlurisprodence | Ref
14b). Are migrants permitied to overtly show thei: [ ¥as {7 Sratute Ref: Motes:
religious affiliation” T ) Regalation R

3 Contlict O Constitution Refs

FIna 7} Jurispradence Ref:
iic;p. Are roigrants permitted (o Dmpant their religious [l ¥es [} Statue Ref Motes:
beliefs 10 athers? ina £} Regutation Reft

[ Condter £ Constitution Ref:

£INA 1 3erisprudence Ref:
2. Dot the goversement allow migeants (o adopt {1 Yes 1 Seatue Reft Notes:
or eanvert te a different religion? e T Regataton Rer

[ Confier {TFConstitution Ref

{INA {3 surisprudence Ref
2¢a). Are there penaltes associated with converting {71 Yes {1 Stane Ref Nerers:
13 OF renouncing a partcalar faith? HNe Y Regatation Ref

{Z1Canflict {1} Constitution Ref:

TINA T} hunisprudence Reft
2. does the government have laws that prevent the 1Yes [T} 8tatate Ref Narex:
eonstruction or designation of places of worship "
for certain religious groups? iNo {7 Regulation Ref.

{3 Conflict {3 Constitation Ref

ina [Durispeudence | Ref
3{a). Broes the government nse facially nestral laws, £ Yes T} Snuute Ref Newres:
sach as zoning or height restrictions, 1o prevent the - -
constnuction of designation of cenain places of Eino £3 Regulation Ref
worship? ClConfict | 3 Constitation Ref:

FINa Lllussprudence | Ref
3(b}. Does the government refuse aocess 1o areas £l Yes £3 Saatnee Ref Notes:
designated as holy sites to members of cenain -
religious groups? {Ino [} Regutation Ref

T Conflicy [ Censtitution Ref

Ina F1 Jurispradence Ref:
4. Does the government ensure that all migrants {T¥es ] Stmmte Ref Nokes:
cap practice their religion? INo £ Regutation Ref

{JCenttict | [JConstitwtion Ref

INA [} furisprodence Ref:
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Aa). Dees the governmen provide spaces for £ Yes {1 Sigtute Ref: Nrites:
religions ceremonies, gaherings, or other events for - "
religious groups thy do nor have ax official place of [Ne {} Regulation Ref.
worshipin the communily? CIConfict 1 T1Constitution Ref
FINA £ furispradence Ref:
5. Poes the government provide reasonable 1 Yes [} Statwe Ref. Notes:
exemptions from civic duties or responsibifities -
that would conflict with certain migeants® heliefs? | LA No L Regulation Ref.
7 Ceaflict £} Constitwion Ref
CINA O dusisprudence Ref
S¢a). Does host government provide ime off for s ] Yes £3 Shatute Ref, Notex:
employees refigions helidays?
ployee ¢ 4 ONe {71 Regutation Ref:
I Confic 1 Constitution Ref:
{INA £ Junsprudence Ref:
Sh). Does the government mandate that private Qves DiSante Ref: Mures:
employers provide time off for religious heliday and -
exemptions from duties that would conflict wirh CNo L3 Regulation Ref.
religious beliefs where reasonable? Honflict I Conmitution Ref
{INA {"} hurisprudence Ref:
6. Boes the government protect migrants from {I¥es {3 Siatute Ref Nuses:
ceercion that would impair the exercise of their
reiigicm or belief? P f} No 3 Z-lcgu!ation .ﬁ’e’ﬁ
1 Conflic £ Constitution Ref
ONA {7} Jurisprudence Ref.

Article 16(3): States shall undertake to have respect for the liberty of parents
and, when applicable, legal guardians to ensure the religious and moral
education of their children in conformity with their own convictions.

1. Arc migran! parents and guardians permitted to {1 Yes {1 Sruute Ref MNerwy:
:;::t’:ir; :::e refigions and morat education of their TINo T3 Regutation Ref.

{7} Conftict {1 Constitution Ref

{INA DHurisprudence | Reft
I(a). Does the governmen mandate & particular form £ Yes ElStawe Ref. Notes:
of religious instruction for children? I No E1 Regutaion Ref

1 Consticr {1 Constitution Ref:

TINA O urigpradence | Ref
2. Does the government permit religious schools {3 Yes {3 e Ref 1 Notes:
for the children of migrants? e Tl Regolnrion Ref

{iConRict | {3 Constitution Ref:

CINA Dlinrsprudence | Ref
a). Does the govemment give preferences in £ Yes ElSmwe Ref: Notex:
accreditwion to schools of o particular faith? [INo E1 Regutarion Ret

THConfiet [} Constitwion Ref:
INA [Hurisprudence | Ref
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ARTICLE 17: FreepoM oF Oraon anD Expression

Article 17(1): Every migrant has the right to hold opinions without
interference.

b Daes the government provide migrants the {3 Yes £1 Stature Reft Nates:
freedom to hold epinions? e & Regatation ReF

{F Conflict 3 Constitntion Ref:

{INA £ durisprudence Ref
{{a). Are mig:‘&:ms forced to take oaths of {Tyes £} Stustate Ref Notey:
onlors o by P paienas Do DRegnlation | Ref

{3 Conflict {1 Constitution Ref:

{TINA T} arisprodence Ref
1{b}. Are there provisions that wonld perrait T Yes I Siagte Ref Nestes:
deregation of the freedom to hold opinions .
under certain sircusnstances? LiNo L} Regniation Ref.

£ Contlict [} Constitution Ref:

FINA {1 Jusisprudence Ref:
2. Does the government ensure that private F1Yes M Sintuse Ref Nores:
:;;;al-:;::pecl migrants” freedom to hoid [iNe 1 Regulation Ref

3 Conflict £1 Constitntion Ref

EINA £ furisprudence Ref
Hay Dows the government probibit employers E1Yes £l Sintate Ref Notes:
Ei lr;ﬁf;?:::nf:gm interfering with the freedom @ T ] Regolation Ref

{J Conflict [l Constitution Ref:

INA {3 hrisprudence Ref

Article 17(2): Every migrant has the right to freedom of expression; this
right shall include freedom to seek, receive and impart information and ideas
of all kinds, regardless of frontiers, either orally, in writing or in print, in the
form of art, or through any other media of the migrant’s choice.

1. Does the government provide migrants with full OYes £ Statute Ref: Nows:
frecdom of expressian?
xpressian I Ne £} Regulation Ref:
{Z Conflict F 1 Constitution Ref
CINA £} urisprudence Ref:
{#) Can the freedom of expression be deregaied i1 Yes {7} Seatase Ref Notex:
under cermin chrewmstanees? "
INo (I Regulation Hef:
£l Conflict | JConstitnsion Ref:
£INA [iunsprudence | Ref
i(b). Are the limits on this expression other thaa Fl¥es 73 State Ref: MNees:
e limits for def ton of ordee pablic? - .
[INa £3 Regutation Ref:
{JConftict | LI Constitution Ref.
INa Ellurisprudence § Ref
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J{e) Can migrants obtain meaninghul redress for {1 Yes {1 Sratute Ref: Notes:
govermmental violations of their freedom of " -
expression? {ine T} Regulation Ref:

O Coenfier | THConsthutian Ref:

INA {1} furisprudence Ref:
2. Buoes the gover ¢ include all tanguages nad T} Yes {} Statute Ref | Nows:
media in its definition of protected expression? - .

Dno {FRegulation Ref:

A Conflict {3 Congtitutien Ref:

{INA Turispradence | Ref:
Ha). Are works of art or assentive acts inchuded inthe | £ Yes £3 Statute Ref: Notes:
deftaition of expression? -

[INo [T} Regulation Ruf:

{3 Conflict £ Censtitution Ref

INA Dllurispradence | Reft
2b). Does the host government consider vse of Ed Yes 1 Stuute Ref: Moty
another fanguage 1o be suspicious o grounds for -
fuzsher investigation by law enforcement? ElNo £ Regutation Ref:

) Condlics [ Constitution Ref:

ZINA £ Jusispridence Ref
3. Does the gevernment punish migrants for £ Yes £ Statute Ref: Natey:
expression? -

CINg 3 Regulation Ref:

7} Conflict 3 Congitution Ref:

{Ina {3 Jurisprudence Ref:
3a} Conmigrants’ status be adversely affected in £ Yes {21 Senture Ref: Notes:

tafiation for thei ssion?

fefaianoen ior their EXPIE 100 E:E No {3 Regu]ﬂ[ign Rgf

1 Conflict {1 Constitution Ref:

{ana {Hurispradence | Reft
My, Can migrats” expression in other countrigs {3 Yes £3 Stature Refs Notes:
serve a5 o basis 1o bar them from entry? "

I Ne {F Regulation Ref.

M Conflict [} Constitution Ref:

{ANA [} durisprudence Ref
MHed s prosecutorin] nd faw enforcement discretion £ Yes 1 Starute Ref. Newes:

subject 1o oversight to ensure that migeants are not
selectively targeted in retalistion for their expression? £INe

£3 Conilict £-1 Constitution Ref.

£ Regutation Ref

ANA 3 Jurispradence Ref.
3. Does the government guirsnies that migrants in Tl ves {3 Suzoge Ref. Nowes,
tetemion are not punished for reporting b rights ] -
abuses in detention facilities? ClNo £ Regulation Ref.

{7} Conflict J Congtitution Ref:

I NA T} risprodence Ref:
4. Does the government gusrantee the freedom o 1 Yes {7 Seatute Ref Nenes:
seek and receive informution? -

{No {IRegulation Ref:

{AConflict | [} Constitution Ref:
{INA {urispradence | Ref
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4¢a}. Proes this guarantee encompass informadon in ] Yes {71 8tainte Reft Notex:
all media? £ No {IRegnlation Ref

(3Contticr | [ Consthution Ref:

INA 3 Jurisprudence Ref:
4thy. Does tiis gnarantee encompass information in ] ¥es 1 Stutue Ref. Notes:
all anguages? £INo 2] Regniation Ref:

£3 Conflict £ Constitusion Ref:

FINA [T hurisprudence Ruf:
fi{c}, Doles ihi§ guarantee incinde an gD\-‘emr:‘K:!\i_r ) 3 Yes {7 Braute Ref: Noppes:
;;i}r;‘;:i;;; :;ﬁ fi?r::xﬁ?:it:’? exceplions for © B o I3 Reguiation e

ElConflict | 13 Constiution Ref:

Ina 71 Inrisprudence Reft
5, ees the government protect migrants against FdYes {3 Stame Ref: Netes:
viptations of their freedom of expression? Bve £ Regutadion Rer

£ Contlict [ Conatizusion Ref:

InNa [ udspradence | Reft
Sia). Dows the government probibit employers from ] Yes [} St Ref: Nozes:
punishing migrants for voicing grievances? INo I Regulation Ref

{L3Cenflict | L1 Constitution Ref:

{INA [ jurisprudence | Reft
3{b}. Does the governmen prohibis empiovers frqm EYes ] Sewure Ref Notes:
tremseves i s pasionis vgngat o T Ne | ClRegalaion | 8t

FiConfliet | £ Constitution Ref

EIna 3 Jusispridence Ref:
5(¢) Does the government ensurg ihat employers do £ Yes [} Stanse Rep Netey:
ittt TP BT e

{Conflicts | L} Conatitntion Ruf:

INA {3 Jurisprodence Ref:
5d). Can migrants obtain meaningént redeess for T3 Yes {1 Statute Ref: Notey:
private viokations of their freedom of expression? & Ne [ Regotaton R

£ Conflict {1 Comstitntion Ref'

CINA £ indsprudence | Ref
6. Does the government protect migrants’ freedom [} Yes £ Smtute Ref: Nentes:
to seek information? T 77 Regalation Ref

{1 Conflict i Constitntion Ref

fana {Jlurisprudence | Ref
G{a}. Does the government ensnre that migrants arc O Yes {1} Statuze Ref. Nates:
informed of their legnt rights and obligations? T ] Regulation Ret

3 Conflict THConstitution Ref'

£ina "}indisprudence Ref:




204 GEORGETOWN IMMIGRATION LAW JOURNAL [Vol. 28:157

H(by, Does the government ensure Ihat private parties £ Yes £l Ssmme Ref: Notes:
do not impede migrants from secking information? -

1 No I Regutvion Ref.

£ Conflict £1 Constitwion Ref

INA Ul Jusisprudence Ref:
6{c), Does the governmen proted) migranis from IYes {73 Statuse Ref Nowes:
fraud? "

CNe [ Regulation Ref:

{0 Conftic 3 Constitution Ref

INA ) Jurisprudence ReF
1. Does the government effrmatively promote {1 Yes {3 5tame Ref: Nostes:
migrants’ expression? -

{INe I Regutation Ref:

CICenSio CIConnimion Ref:

INA {3 Jurisprodence Ref:
7a). Doesihe povernmen provide a forum for {yes £1 Statute Ref Noges.
migram s 1o express | hemselves?

& ? [ No [ Regulation Ref

{ConBict | [ Constitution Ref:

INA 3 Jurisprudence Ref
7¢b). Boes the host govermment ensure tha migrants [ Yes {3 Staute Ref: Notes:
are represented when it seeks public « t on
m]gmm? ? {Ine {3 Regulation Ref:

I Contlicr T Constnation Ref:

{INA {} fusisprudence Ruf
8. Poes the kost government sffrmatively {1 Yes {3 Statwe Ref: Naotes:
promote migrants’ necess te information? -

{Ine T} Regulation Ref:

CHConfliey {3 Constitution Ref:

INaA {7 surisprudence Ref.
S(u3. Doesihe goverment provide official aonces FYes 7} Bmataie Ref: Notes:
and information In Janguages and media mog "
accessibie 1o migrants? Do {7} Reguiation Ref:

TiConfies ;| [THConsthution Ref

Ina {7} surisprudence Ref:
B(b}. Does the governmen actively promote groups {JYes {7} Starste Ref. Netes:
and entities that provide migrants with information? "

{INo {7} Regulation Ref:

{IConfies | T} Constitation Ref:

LINA £l Sunisprudence Ref
8(¢). Does the government provide infrastructere in " Yes £l Starmte Ref: Notes:
migran communites ) ¢ ensare that economic and "
goographic bariers do not hinder migrants’ ahility to LI Ne DI Regulwion Ref.
access information? [1Comflict | [JCosstamion | Ref

{INA {Hursprudence Ref:
%, Does the host government provide education or Ul Yes £l Simute Ref: Nestes:
Famgonge instrietion rams For migrants?

neuRes prog 8 £INe I Repuiation Ref:
£1 Contlio 7} Conssitution Ref
CINA ] Junsprudence Ref:
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Sa). Does the goversment ensure that official £3 Yes £ Sratute Ref. Meees:
fanguage faws do not imerfere with these prog: by iy
banniug muitilingual education? [iNe £ Reguiation Ref:

1 Confligt {1 Constitution Ref:

FINA O urisprudence Ref:

ARTICLE 18: FREEDOM OF PEACEFUL ASSEMBLY AND ASSOCIATION

Article 18(1): Every migrant has the right to freedom of peaceful assembly
and association.

1. Does the government gmlmmee migrants the Freedom | 1 Yes £ Stature Ref. | Nows:
of ty and i )
EiNe £ Regulation Ref:
CConflicy | ) Constitution Ref
FINA Pliugisprudence § Ref:
142} Cau these freedoms be derogated under particuiar {3 ¥es ) Statete Ref: i Notes:
frcumstances?
e {INo ) Reguliou Ref:
€3 Conflict | £3Coustilutiou Ref:
{Ona EX burisprudence | Ref
(b} Does the government grant permits or consent for £ Yes {1 Starse Ref: 1 Notes:
public gatheriugs held by migrants' associations whenever -
feasibta? UiNo {JRegulnticn Ref:

{IConfiiet | [0 Constitution Ref:
{INA Durisprodence | Ref

t(c). Does the government ensure that proseculorial umi law | £3 Yes 3 Satuse Ref: | Notes:
enfarcerment discretion is not used 1o impede migraurs” -
freedom of assembly and sssociation? CINe L Regulation Ref:
EdConfliar | E]Consdtution | Ref
£INA £l junsprudeuce | Ref:
2. Does the government profect migrants’ exercise of £ ves 7] Statute Ref: | Notes:
their right te Freedom of assembly and association? X
Mo {} Reguiation Ref.
3 Canflict | {2 Constitutiou Ref:
INA {1 jurisprudence | Ref
Ha). Boes the govemment provide law enforcement £3 Yes {71 Staute Ruf | Notes:
1ion 1o nEgrauts’ associaions when necessary?
protee & ¥ £iNo 3 Regulation Ref:
ElContict | [ Constitution Ref:
FINA ] Jusisprudence | Ref:
?(b} Dm the government ensure tlm privae actors do ot 3 £ Yes £ Stanste Ref 1 Nows:
D graus' freedom of and association? -
ly £INo {3 Reguiation Reft
3 Conflict | [ Constiturion | Ref
{INA D iwsisprudence | Reft
2{cy. Does the go prohibit discriminagon based on | )} Yes {21 Statute Ref | Notes:
migrants’ exercise of their right to freedom of assembly zad
:;.ssici:nion? £ Y {iNo {71 Regulation Ref

£ Coufliet | £ Coustitistion Ref:
INA £ Jurispradence | Ref:
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3. Does the government encourage assembly and 1 ¥es 7] Swtute Reft | Notex:
association ef migrants’ greups? -

£inNo {1 Regulation Hef:
C1Confict | {7 Constitution Ref:
EINA {liunspredence | Heft
3y, Does the government provide the spaces and F1Yes [T} Statute Refs | Notes:
infrastructere necessary for migrants’ associations to gather? .
£ No 1 Regulation Kef'
FiCaenflict § £ Constiwtion Ref:
EINA Chburisprudence | Reff
4. Does the government ensure that law enforcement do | £ Yes £ Sratete Refe | Nores:
not pndermine migrants’ ability to assemble and .
associpte? 3 Ne i Regulation Ref:
D Contier 1 O Constittion | Ref
LInNaA £ Jurisprudence | Ref
AHay Docs law enforcement supp pewceful by {1 Yes L] Statute Reft | Noes:
with ctowd control technigues such as “kestling,” mass - - y
arrests, of excessive physical Torce? CiNe {1 Regutution Ref.
I Conttiar | LIConstivation Ref
InNa {7 Jusisprudence | Reft
&b}, Can an arest at a protest be wsed as grounds fur T ¥es 7] Statate Ref 1 Notes
expuision of loss of staws? -
{INo {I Regulation Hef
I Conflice | I Constitution Ref:
{INA [} urisprudence | Ref:

Article 18(2): These rights shall include freedom to form associations and
trade unions in the State of residence for the promotion and protection of the
migrant’s economic, social, cultural, and other interests.

1. Broes the povernment aftow migrants to form {1 Yes £1 Satute Ref: Notes!
assuciations? CINo £] Regutation Ref

3 Conflict i Constitution Ref.

INA 1 Jurisprudence Ref.
Hal Dows the government permit migrants to {1¥Yes 3 Stanne Reft Netes:
mionize? TINo {3 Regulation Ref

{3 Comflict {7l Constitution Ref

INA {Hlurispradence Ref:
I¢h). Does the government permit migrants © [ Yes I Satmte Ref Noes:
form civil society associstions? MINa S Regatation Ror

3 Contiict [} Constitution Ref:

£INA £l durisprudence Ref:
Her Does the govesnment permit migrants to [} ¥es £3 Statute Ref Netey,
Torm pofitical groups? o T Reguiation Ref

EHConfic {7 Comstitation Ref.

INA {3 Jurisprudence Reft
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Hdy Does the governmens allow migrants to form ] Yes 3 Sumute Ref Newtes:
asseciations that promote their cnkure(s)? E1No 3 Regniation Rer

I ConRict £ Constisution Ref:

{INA {3 farisprudence Ref
2. Poes the government allow migrants {1 ¥es {3 Statnte Ref: Notes:
:’s;.;i:;;‘:signs to promote migranis’ interests of EiNe E] Regutation Rer-

CIConflict FlConstioion Ref:

INA £ Furispradence Ref
2@} Do migrants associations have legal standing {1 ¥es £18atute Ref Notey:
:i)::;;}zig;:::s;ig{s interests in court oRd in {:] No {3 Regu!agign Rgf'

{1 Conflict 3 Constinntion Ref

TINA ] hurispradence Ref:
2By Doesthe government have laws that pravent 1 Yes i Satute Ref: Netes:
the proraogion oF waching of migrants’ culture(sy? Mo I3 Regatation Ko

1 Conflict {J Constitntion Ref:

EINA [ lussprudence Ref:
Z{er Does the govemment ensire have broad “aid £3Yes T Btaue Ref Nestes:
and abet” prohibitions that would deprive -
associations of the right to fnrther the interests of [ No [IRegulation Ref:
certain categores of groups of migrants? 73 Conflict ] Constitution Ref

CINa {HInrisprudence Ref
3, Does the gu:vemmen! ensure that , {7} Yes 3 St Rap Newtew:
rr:::;esls are ;E’:::z?d’; igrants LIno [ Regutation Ref.

{IConfict D Conssitution Bef:

INA ] furispradence Ref:
35:1}, . E)pes Ithc government prohibis pri}«a:e ] Yes Fl18mtate Reft Nutes:
ilf;;f;:f::: re:i;;:: ?lmpedcs the promotion of T [ Reguiation Ref

{1 Confitet [J3Constitntion Ref:

INA £2 hurispradence Ref:
4. Docs 1ke government envaurage migrands’ £3 Yes (I Stasow Ref. Notes:
associations’ promotion of inferests? FINe [ Regalation Ref

{3 Confltct {TICanstitution Ref:

CiNa {1 Indisprudence Rt
A¢a). Does the government provide migrints £3Yes ISt Ref. Noves:
asseciations with NECEsSry Suppor, FESOHICES, -
and! informution te p migronts’ i ? Elno [ Regutation Ref.

£ Conflict N Constisution Ref:

[N {2) Jurisprdence Ref'
d¢h). Dees the government eaconrage the eaching ] Yes {1 8atute Ref: MNetes:
and promotion of migrants’ cultnre(s)? P £ Regotatton Ref

{3 Conflict 1 Comtitution Ref:

[TINA I furisprudence Ket:
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ARTiCLE 19; Crvir aANp PovLsricaL Livg

Article 19(1): Every migrant has the right to participate in the civil and
political life of the migrant’s community and in the conduct of public
affairs.

L. Does the government allow migrants to vote in I Yes {7} Statute Ref Nuotes:
national elections? Ino {} Regulation Ref:

Honfict I Constitution Ref:

CINA {3 burisprudence Ref:
2. Daes the government allow migrants fo vote in £ Yes 1 Sase Ref Notes:
focal ekestions? [¥Ne {1 Reguintion Ref:

£ Conflics £ Consgtation Ref:

EINA {3 Jurisprudence Ref:
3. Does the government affow migrants to stand 3 Yes [ 8ue Ref. Notes:
for elective office? FING T Regotation Ref

{3 Conflict 7] Constitution Ref:

{ina urisprudence Reft
4. Boes the government altow migrants to take {1 ¥es {3 Stanute Ref! Notes:
partIn political parties? o {} Regulation Ref:

{Conflict | {JConstitugion Ref:

InNA 7] durispradence Ref
5. Docs the government allow migrants to create I ¥es {3 Stante Ref. Nuges:
media (newspaper, radio, TV, ete.)? {Ino £ Regulation Ref:

{J Congtict 3 Constitution Ref:

LINA 3 Jurisprodence Ref

Article 19{2): This right shall include the freedom to participate in public
affairs of their State of origin and to vote and to be elected at elections of that
State, in accordance with its legislation.

1. Does the government allow is citizens I Yes {7 Suuse Ref. Nores:
to vote while they are living abroad? FiNe £ Regutation Ref.

I Conficy ] Constitntion Ref:

TINA 3 Jurisprudence Ref
2. Daes the government aliow its citizens {1¥es £ Statute Ref: Nees:
to vote starnd for elective office while they -
are living abroad? {INo [ Regulation Ref:

3 Conflics [ Constistion Ref.

INA £ Jurisprudence Ref:
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ARTICLE 20: LABOR

Article 20(1): Every migrant has the right to be free from slavery, servitude,
or forced or compulsory labor.

L. Does the government grohibit sluvery? £ Yes {1 Staunee Ref: Notes:
£InNo [ Regutation Ref:
F1Confict [ Constitstion Ref:
FINa £ Inzispradence Ref:
2. Does ke gover t prohibit indentured [} Yes {1 Ssatnte Ref Noges:
servitude?
! {INe {Regalation Ref:
{Ionftict {3 Constitution Ruf:
TINA E urispradence Ref:
3. Does the povermment prohibit coercive or {JYes [} Statute Ref Nutes:
rampuls Fatray?
puisey {INe {1 Regulation Ref:
FConflict {1 Constitntion Ref:
{INA {3 inrisprugence Ref:
4, Poes the pover have s 4 i¢ law or 3 Yes {1 Statute ket Notes:
ticy that combats human trafficking?
polficy & {No "1 Regulation Ref:
{XConflict I Constitition Ref:
CINA [ Jurispredence Ref:
4{a). Does the government criminatize sex [} ¥es 1 Statnte Ref: Norey:
trufficking, including ¢lements of indneing or "
compelling ancther through force, fraud, or [iNo L1 Regnlation Ref.
coercics (0 engage in 2 commercial sex agt or [ Conflict £ Constitndon Ref:
engage in prostimtion?
N ElJurisprudence Ref:
4¢ht. Does the government criminalize labor {3 ¥es L Statute Ref: Noes:
trafficking or trafficking in persons, in which a -
person is compelled or induced through force, fraug | TINO [} Reguiation Ref.
of costcion inte providing labor or services? '} Confict {3 Constitntion Ref:
INA {3 Inrisprudence Ref:
4(c). Dogs the goverament ensuze that minor 3 ¥es {3 Siatnee Ref: Notes:
victigns of sex trafficking or commercial sexual -
exploitation cannot be prosecnted for prostitution? LiNo {1 Regulation Reft
' £ Conflict 3 Constitution Ref:
InNa £ Jurisprudence Ref:
4d). Does the government ensure that minor Fves £3 Statnte Ref: Nostes:
vietims of sex wafficking or commercial sexnal ’
exploitation are placed in chifd protection system LINe {1 Regntation Ref:
andfor victim service programs rather than criminulf " Conflics "1 Constitytion Ref.
Juvenife detention programs? .
CINA {1 durisprisdence Ref:
#e). Does the government allow vicims of hnman 3 Yes {73 Statute Ref: Nowx:
trafficking w seck civil damages fror their
tr&fﬁc&erf? B CiNe {1 Regniation Ref:

O Contlict {I<onuitntion Ref:
{NA {}Inrisprudence Ref:
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Article 20(2): Every migrant has the right to work, and States shall take
progressive measures to safeguard this right,

b Do gover isafentry programs distinguish FlYes {1 Stotute Ref: Notes:
;J:::':;?n migrants for ihe purpose of labor market T [T Reguiation R

I Conttict £ Constitation Ref:

{InNa 71 surisprudence Ref:
{a). Do government visa/entry programs distinguish {J¥es £ Stute Ref Nates:
between migrants with different skill lovels? Froee E Regutation P

{(Conflict | [ Constitution Ref:

INA {Hurisprudence Ref:
[{b). Do govermment visafentzy prograss distinguish £} Yes £ Sratuie Ref Notes:
between migrams from different countties or regions? FiNo T Regutasion R

E¥Confiict | £ Constitution Ref

£ NA £1 Jurisprudence Ref:
2. Dues the government allow immigrands who Fl¥es T} Siatate Ref: Matey:
arrive viz entry/viss programs fe change jobs? e [ Regulation e

ElConficr ;| LIConstiwtion Reft

{INA {“Hunspradence Ref
3. Does the govermment alfew immigrants who [1Yes T} Sratuee Ref: Notes:
:::;:s :;‘a entry/visa pregrams to change job FINo [ Regulation Ref

£ Conflict {TFConstitution Ref

ZINA {3 turispradence | Ref
4, Doey the povernment sllew immigrants whe do 7} Yes £ Statate Ref: Notes:
3?;:?;:“ \I';: ;mry.r‘\'iss pregrams to apply for TN [ Regatation Ref

{DConttics | ElConstitution Ref:

{INa £l Jurisprudence | Ref
5. Boes the government require employers ko ] Yes {7 Statute Ref Nrates:
verify the legad status of prospective employees? TINo [} Regatotion Rer

ElConfiict | £l Consthution Ref

£INA {3 Junisprudence Ref:
6. Does the government provide protections FlYes {1 Statuie Ref: Notes:
against unfair deprivation of employment? M Ng [} Regulation Ref

{dCeafict | E1Consttution Ref:

{INA £ urisprodence Ref
7. Does the goversment pa_-ovide ] ?eri‘od of at {dYes £} Statate Ref Nutes:
e e = = T

{IcConflict | FiConstitution Ref:

EINA ) furispradence Ref
8. Does the gmrea:nfnem h‘aw a ﬁcm?est%c tuber FlYes {1 Sumtute Ret: Nertes:
;l::::!::;:;:;’“m;::;{ with jurisdiction over FINo I Regutation Ref

£ Contiiet T Constitation Ref:

OINA £ Jurisprudence Ref
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By, Does the -:ﬁc;?artmem of ministry h_ave a mandate I ¥es £33 St Ref: Neper:
:g;ﬁ;i;ess vomplains related to labor suigration I Ne T Regulation or

{2 Conflict {7 Constitntion Ref:

INA i3 Jnrisprudence Ref:
Biby Does the deparment or minisity have a I Yes {3 Seatnte Rt Newes:
mandste to research and publish reports? e 7 Rogulmion Ref

{2 Confiict ] Constinstion Rep,

INA Ellurisprodence | Ref
£(c). Does the depariment or ministry have 2 mandae yes 71 Statue Ref Netes:
w0 conduect i ndependent audits or investigations? TINe £ Regniation Rer

{ZFConttiey £ Constitation Ref:

{nNa [ jurisprudence | Reft
8id). Duoes the dt?panmez?:lor ‘m‘inis:ry have a O Yes 73 Saaange Ref: Meex:
pnom!?:l;egﬁ L{;g;:;c;sc gnasi-Judicial powers enforee TN 5 Regatation Ref

{1 Conties £ Constitution Rof:

{ZINA [Jjudsprudence | Reft

Article 20(3): Every migrant has the right 1o just and favorable conditions of
work, including fair and equal remuneration, minimum working age, maxi-
mum hours, safety and health standards, protection against unfair dismissal,
and collective bargaining.

f. Dees the government establish a minimum I Yes £ Statnte Ref: Notes:
working age? {One L1 Regulation Ref:

[ Conflict {71 Constitusion Ref:

INA [} surispradence Ref:
HEEDD ‘Dues the government eslablish a minimum {Yes INEIETEE Ref: Newes:
indocumened worters o TN ORegulotion | &

{3 Conflict O Constitution Ref:

INA ) hurispradence Ref:
|(!J)I. Does the government eszabllish‘a ) Oves ] Sususte Ref Mooy
znm:::;ﬁn:'u warking age in a non- diser Wy FiNe [ Regutation Ref

TCondticr {1 Constitntion Kef:

[INA {1 Insispradence Ref:
2. Does the government establish maximum {¥es £ Same Ref Nostes:
working hours per week? CiNe T3 Regulion Ref

{1 Conflict 3 Constisation Ref:

{INA £ Jnrisprudence Ref:
2a). Does the government limit the maximum I ¥es {71 Starnte Ref Newey:
working honrs for documented and "
undocamented workers? CiNo CIRegutation Ref!

T3 Conflics {3 Constimtion Ref

INa {2 Jurisprudence Ref:
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2(b}. Does the governmest limit the maximum {3 Yes 1 5taute Ref: Nutes:
working hours in & aon-discriminatory 7 Fine £ Regutation R

{FConlict 3 Constitusion Ref:

CINA £ Inrisprudence Ref:
3. Does the government establish health snd {1 ¥es [ Satute Ref: Nustes:
safety standards for the workplace? Fire T Regalation ket

"} Conflics £ Constitation Ref:

OINA £3 hurisprudence Ref
3¢a). Does the government establish health and £ Yes {1 Smtate Ref Nates:
safely standards thas apply io documented and -
undocumented workezs? [INe {3 Reguiation Ref:

£3 Conflict 3 Constisnion Ref

MINA £ Jurisprudence Ref
3h). Boes the government establish health and f1Yes [ Stawe Ref: Notes:
safety standards in a non-discrisinatory -
manner? I No 3 Reguiation Ref.

£ Conflict {3 Constitution Ref:

INA [ hurispradence Reft
4. Does the goversment establish protections CYes ] Stamse Ref: Nespery:
agoinst anfair dismissals? FiNe B Regutadion Rer

M Conflict {33 Constitution Ref:

{INa [ surisprudence Ref.
4a). Does the goveranient establish protections OYes 1 Smmne Ref: Nestes:
:ﬁmxﬁ,&;‘ﬁdﬁ&sjﬁ: fot documented and {INe £1 Reguiation Raf

{"}Conflict £} Constisution Ref

INA £} urisprudence Ref:
4{b}. Dices the goverament esiablish protections [ Yes CSmue Ref: Notes.
ﬁ:ﬁ r;mfair dismissals in a non-discriminatory . T Regatamion Ref

E3Conflict {3 Constitution Ref

INA {1 Jutisprudence Ref:
5. Does the government guarantes colleetive £ Yes {F3tatuge Ref: Nuotes.
bargaining rights? £INo {3 Regulation Ref:

{3 Coaflict {3 Constitation Ref

INA urisprudence Ref:
5(x). Does the govermment guarantee collective {3¥es "} Statute Ref: Notes:
Eﬁﬁhﬂgﬂiﬂi&%ummd and {JINo L1 Regulation Ref

1 Conflict £ Constitation Ref

{3NA [ Jusisprudence Ref:
3¢0). Does the government guarmniee collective 3 Yes £} Statute Ref. Notes:
2::3&:32?3 rights in 3 non-discriminatory FINo [ Regulation Ret"

T Conficy {3 Constitution Ref

INA [ lusisprudence Ref:
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6. Does the government gunrantee union H¥es {1 Smtute Ref: Notes.
membership rights? -

Cino {3 Reguintion Ref:

3 Contlics {3 Constinution Ref:

fLINA {1 Jurisprudence Ref
B¢y, Does the government guarantee union {1Yes 15t Ref. MNestes:
smembership rights for decemented and -
nadocumented workers? {INe EX Regulation Ref.

3 Contlict EXConstitution Ref

INA [} jurisprudence Ref:
aibh Does the governmens guaranies union {IYes £} Ssatuge Ref: Nores:
rmembership dghis e o aos-discriminatory .
marner? Ne [ Regulution Ref

3Conier {} Constiution Ref

CINA {3 Jurisprudence Ref

Article 26(4}: States shali ensure the effective abolition of child labor.

1. Does the government establish & minimum 3 ¥es £ Statute Ref: Notes:
worki ¢ for minors?
e CiNe C8eguintion Ref:
1 Conflict £¥Constitution Ref:
CINA EX Jurisprudence Ref:
2 Does the gover provide accessih) £3Yes {71 Swune Ref: Notes:
hysicat and mental health services for al)
ﬁ:imrs‘.’ fiNo {1 Regulation Ref:
I Conflict {1 Constisution Ref.
{INA {3 Jurisprudence Ref:
3. Does the government provide free or {1 ¥es {3 Staare Ref: Notes:
affordable eduestion for all minors? .
N £1 Regulntion Ref:
{31 Conflict £3 Constisution Ref:
CINa 1 durisprisdence Ref

Article 20(3): States shall ensure the elimination of discrimination in respect

of employment and occupation.

1. Duoes the povernment prohibit discrimination £l Yes T} Ssatute Rep Nores:
against ermployees in the workphace? B ve TJ Regulotion Ref.

T Conftiey I Constisution Ref:

{INA [ urisprudence Ref:
2. Does the gover t prohibit ha I yes £1 Sratute Ref: Notes:
against employees in the workpinee? FiNo T Regulation Ref

I Cenfict {7 Constitugion Ref:

{INA {3 urispradesce Ref:
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3. Boes the gover t prohibit fe or {3 Yes ] Statute Ref Netes:
unheslthy workplace conditions? Mo [ Regettion et

[ Conflier {3 Constitution Ref

£INA £} Innispridence Ref:
4. Poes the povernment gunrantee employment £} Yes 1 St Ref: MNetex;
cantract previsions for aff labarers? F Mo U3 Regatation Ref

{73 Conflict £} Constitntion Ref

3 NA ) Jurisprudence Ref
A(z). Does the government gnaramee apply 1o £l Yes £l Statnte Ref Nestes:
dox @ and nndo F workers? 7} No [} Regulution Ref

£1 Contlict £3 Constitution Ref.

TINA U lusisprudence Ref
4iby. Does the government guarantes spply th & f1Yes 3 Sntute Ref: Nores:
non-discriminatory sanaer? BT Ne £ Regntation Ref

1 Contlict 13 Constitntion Ref

INA F Jurisprudence Ref
& Does the government guarnntee access te 1 Yes {18 utute Ref: Mesters:

ployment dispute mechanioms For all "

migrants? fiNe {] Regnlation Ref.

1 Conflict ] Conssitntion Ref

INA {1 Jurisprudence Ref:
5a). Does the government guarantee B0cess o O Yes {1 State Ref. Neares:
sdministrative agencies? v 13 Regniation Ref

[Conflict {1 Constitution Ref

INA {73 burisprudence Ref:
IS(b‘), . Does the EOVEMmMEnt SUATantes BECEss to Ives {3 St Ref. Notes:
iuﬁ:;zz:s?echamsms for civil and erimingl Hine T Regntation Ref

Conflict {3 Constitntion Ref:

INA [} durisprudence Ref:
S(c). Does mel GOVEITMENT SRATANIEE GCCESS tq . T Yes 7 Statute Ref: Netes:
::szol:::::i?:r:tﬁit:it::u:;cchanlsms without quiring CiNo £} Regafation Ref

£ Contlict 3 Constitntion Ref:

INA 7} Jurisprudence Ref:
3(d). Does the government gnarantee transiaton £ Yes £} Strute Ref Menes:
drnring dispnte mechanisms? Fine [T Regntation Ret

7] Conflict 3 Constitntion Ref:

OINA 71 Surisprudence Ref
5{e). Does Ihe government guarantee access to £ Yes £1 Statute Ref Notes.
represcotation? I No £Zi Regnlation Ref.

[ Conflice § £ Constitwion Ref:

INA £} urisprudence Ref
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Article 206(6): Migrants shall be entitled to treatment at least as favorable as
that accorded to citizens with respect to Jabor conditions and employment.

1. Poes{he government establish maximum working | {1Yes {ZFStatute Ref: Notes:
hrours for citivens and migrants? FiNe T Regutarion Ref

E}Conflict | [ Constitution Ref

F1MA 73 Jurisprudence Refi
2. Boes the government establish a minimem [ Yes 3 Summe Ref Notes:
working age for citizens and migrants? N, & Regulation Ref

O Coaflics | [IConstitstion Ref:

INA Pliwrispradence | Ref
3. Does the governmend establish remuneration {1 ¥es L] Srarute Ref: Nowes:
guaraniees for citbeens and migranis? CINo &1 Regulation Ref.

{ICenflict | CIConstitution Ref

CINA FHurisprodence | Reft
4. Dpes the government establish pension goarantees JYes 3 Stae Ref: Mutea:
for citizens and migranis? CINo T3 Regulation Ref-

ElCenfiict | {23 Constitution Ref:

Fina {1 hunsprudence | Reft
5. Does the g{ilv?mmem e‘stshi‘:‘sh compensatisn for £ Yes {3 Sraruse Ref: Notes:
ok e o dbily garamesstor e e

DConflics | JConstimaion Ref:

TiNA Tlurdspendence | Ref
& Does the government establish maternity/family Thes £ Statue Refi | Notex:
beeve fore citivens sod migranis? TNo £ Re gutation Ref

{1 Cenflict | £3 Constitation Ref:

CINA {Jdurispmdence | Ref
7. Does the goverament provide usemployment {1 Yes [} Statute Ref. | Notes:
benefits for citizens and migrants? o £ Regutation Ref

QConflicr | CiConstimion Ref:

INA CHurispradence | Reft
#. Does the government provide rest and holidsy {I¥Yes {1 Starute Ref 1 Nows:
teave guurand ces for cilizens and migrants? o T3 Regalation Ref

ClCongtict | O Consitusion Ref:

iNA Turisprudewce | Reft
9. Boes the government apply equal taxation P Yey {3 Ssature Ref | Notes:
itbdigations te citizens and migranis? BT Ne 13 Regatation Rt

ClConfila ;| {)Constiution Ref:

1NaA [ 3urisprudence Ref
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Article 20(7): States should require that migrant workers who are recruited
in one country for work in another receive a written job offer, or contract of
employment that is enforceable in the country in which the work is to be
performed, addressing the terms and conditions of employment prior to
crossing national borders for the purpose of taking up the work to which the

offer or contract applies.
1. Does the government requive that all Iabor contraets § {7 Yes 7] Stasse Ref 1 Notes:
contain the name anrd address of the employer and of -
the worker? {INo 3 Regulntion Ref:
{FConflict | £ Constitation Ref:
INA [l urisprudence | Reft
2. Does the government require that all labor comtracts | £ Yes £ Statuze Ref: | Notey:
contain the address of the usual workplace or "
workplaces? £INo £ Reguiation Ref:
FHConflic: | ] Constitution Ref:
INA lurisprodence | Ref:
3. Poes the government require that att laber contracts | [ Yes {3 Statute Reft 1 Notes
contain the starting date and ity duration (where “
applicable)? CINe {1 Regutation Ref:
CiConRics | ] Conssiwmsion Ref:
CINA D dusisprudence | Ref:
4. Does the government vequire that afl tabor contracts | [l Yes {1 Smtue Reft § Nores
tain the type of work t rformed?
contain the type of work to be pe [INo CIRegutation | Ref
A Cenflicy | 3 Constitugion Ref.
{INA [ lurisprodence | Ref:
5, Does the government reguire that alt Iabor confracts | L Yes 1 8tarute Ref: | News:
contain the remuneration, method of caleubation, and "
periodicity of payments? {iNe £ Regulation Ref:
Centtier i [JConstinntion Ref.
INA Dliurisprudence | Ref
6. Dues the povernment require that all lzhor conteacts | L] Yes £} Srmute Ref: | Noves:
contain the normal hours of work? .
INo £ Regulation Ref:
P Confticr | [ Constitution Ref:
£INaA Dliurisprudence | Ref:
%, Does the government reguire that ail kabor contracts | (] Yes £ Statmte Ref | Notes:
tate prid tfeave and daily/weekl
periodsy ilyfweekdy rest [INe ElRegutation | Ref
E3Confiks | [ Constittion Ref:
CINA Cllurisprudence | Ref:
4. Does the povernment require that all labor contracts | £ Yes £ Stanue Ref. | Notes:
contain the provisien of food and ace dati .
(where applicable)? [INo £1 Regutasion Ref:
E1Canfies | ] Consthution Ref:
£INA CHlusisprodence | Ref:
9. Does the government regeire that ull labor contracts | [ Yes £ Statute Reft 1 Notes
coniain the period of probation or triaf peried {(where "
nppiicaiﬁe)?pm P pe [ANo [} Regulution Ref
C1cComflic | [ Constitution Ref:
£INa D urisprodence | Refs
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10. Dees the government require that afl laber [ Yes I uatyre Ref. | Nowes.
contracts contain the terms of repatristion (where
appﬁcabie)? B CINo {3 Regulam‘on Rﬁ:‘f

ElConflice | L1Constitution Ref:
A CHhunisprudence | Ref:
11, Poes the povernment require that all Jaber [} ¥es {1Siatute Ref: | Notes:
comtrocts contain the terms and conditivns relating te - " N
the termination of emplayment, including any perfod of | LINO [ Reguluion Aef:
notice by either the demestic worker or the employer? ElConflic | PlConstitstion Ref:
INA £l jurisprudence | Ref
12. Dues the government regulate recruiters to prevent | [} Yes [} Sratute Refs 1 Nowes:
loitati ntracts? ¥
xplotative <o £ No I Regulation Ref:
1 Confticr | EiConstitution Ref:
TINA {3 surisprudence | Ref
13. Does the government provide access to o remedy 3Yes ] Statute Ref: | Newes:
for violations of these rights? "
TiNo [ Regulstion Ref:
{Confiet | [ Constitution Ref:
{INA {Herisprudence | Kef

ARTICLE 21: HEALTH

Every migrant has the right to the enjoyment
standard of physical and mental health, including equal access to preventive,
curative, and palliative health services, and the right to an adequate standard
of living and to the underlying determinants of health.

of the highest attainable

1. Poey the gavernment guarantee free access {) Yes 1 5utuge Ref: Notey:
to emergency heakth care for citizens and -
migrants? {INe {71 Regudntion Ref:

{onflict 2] Constitution Ref:

A {1 urisprudence Ref:
1. Does the government guarnntee free access Cl Yes £ Satute Ref. Mesees:
t health for citizens and
;i::a;:;ergemy et e for S One {3 Regutation Kef

[ Congict ] Constitution Ref:

[INa 3 Jurisprudence Ref:
Aad. i no, does the government provide an [l es M Statute Ref: Meter:

ion for pregaant women?

exeeption 1or preguant w Cine {71 Regudation Ref:

[ Conict I Constitation Kef.

CINA {Hurisprudence Ref:
24h). if no, does the government provide an }¥es I Statuge Ref: Nates:
exception for minors? _

[l no ] Regulation Hef:

(3 Contlict {Z}Conutitution Ref:

£INA {Hurisprudence Ref:
24c). 1f ap, does the government provide sn [}Hes {1 Statute Ref: Notey:
exception for individuals with cenain physical - -
disabilities? CHNo {} Regulation Ref:

£1 Confiict T Constitution Ref.

£INA T urisprodence Kef:
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3. Does the government goarantee free access £l Yes £ 8ute Ref: Notes:
to meeretal beakth care for citizens and -
migrants? CiNo D Repulation Ref:
{3 Conlic {3 Constimliou Ref:
CInA [ furisprudence Ref:
3ak i no, does the government provide an F1¥es {2 Swute Ref: Motey:
exception for nant women?
i pree EInNo T Regulntion Ref:
CIConfiie [l Constiwiion Ref:
FINA £ jurisprudence Hef:
b} I no, does the governmeut provide au 3 ¥es 7} Statute Ref: Nates:
exception for mivors? -
CiNo LI Regulatiou Ruf:
[FConttict {3 Cousiitution Ref:
Ina 7] surisprudence Ref:
3Hey. i no, does the governmeut provide au {}¥es T3 Stasute Ref: Notes:
exception for individuals with centaiu physical
aisucg’i!ilies? P N {} Regulatiou Ref:
{3 Coutlict {7 Coustitution Ref
{INA {3 Jurispradeuce Ref:
4. Does the government pusrantee nroess to {1 Yes {1 Shanate Ref: Notes:
dequate sheller or housing for citivens amd "
migrants? fiNe (I Regulation Ref:
] Couflict {1 Constitution Ref:
{INA {3 Jurisprudeuce Ref:
5. Does the governrsent guarnntee access 1o {3 Yes {3 Siante Ref: Notex:
sacial security andfor old-age pension funds y
for citizens and migrants? {INe {1 Regulation Ref:
{1 Conflict {1 Constimution Ref:
{INA {} Junisprudence Ref:
6. Boes the govermment guartniee aroess to {3 Yes {3 Simtute Ref: MNotey,
basic social and economic necessary to i
maintain personal health? OINe {7 Regulation Ref:
{1 Condlict {FConstitution Ref
{JINA {Z}urispradence Ref:
6ta) Does the governmpent guitantee access 10 {1 Yes {1 Stntute Ref: Wotes:
potable water for citizens and migran? -
{INeo {7 Regulation Ref:
I Canflict [} Constitution Ref:
{INA {1 Jurisprudence Ref:
G¢bh. Does the goverumeut guarantes sccess o {1 Yes O Simute Ref: Myites:
adequate samitation for citirens and migrants? y
{INo [ Regulaion Ref:
{71 Conflict ] Constitution Ref:
{INA {1 Jurisprudence Ref.
Gie) Doos the government guaranies access {0 {Yes {1 Statute Ref. MNores:
safe food aud nutrivion for citfvens and migrants? "
[Ne 1Regulntion Ref:
{1 Conflict {JConstitution Reft
{INA {3 Jurisprudence Ref
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&(d). Does the governmen guaranize acoess hYes 73 Sianme Ref Notes:
healiy o ionat and envi - "
conditions for citizens and migrams? £iNe [ Regulation Ret!

£IConict CIConsiwtion Ruf:

{INA £ Inrisprudence Ref:
6{c}. Does the govermment guaranies aC0ess 1 {3 ¥es £ Seazne Ref: Notws:
healsi-related education and information -
tincinding information on sexnat and LINe L3 Reguladon Bef:
reproductive health} for citizens and migrants? {*] Conflics FlConstitniion Ref

{INA £3 Insisprudence Ref:

ARTICLE 22: EDUCATION
Article 22(1): Migrants and their children have the right to education,
1. Does the government’s nationa! law pusrantee the £Yes £ Statnie Ret: | Motes:
right to education for all migrants and their children?
¢ peation for g £iNe 1 Regulation Ref:
EiConfer | [T Constimtion Ref.
TINA £} Jurisprudence | Ref:
F{a). Doesihe national faw prohibit discrimduatian in {3 Yes £3 Sianute Ref: Neses,
education? .
{ZINo (] Regulation Ref:
TiConflit | [ Constitntion Ref.
INA {3 Inrisprndence | Ref
Iy Does national faw and policy make education I Yes {3 Stainse Ref 1 Noes:
barrier- free for migrants and theiy children?
{Ineo {] Regniation Ref:
{JConflics § i} Constitution Ref
{INa Elindispradence | Ref
2. Does national law protect the Freedom of migrants {7 Yes [} Stutute Refe 1 Notes:
te estublich snd direct educational instiitions? -
O No T} Regulstion Ref:
{iConflict | {}Constitution Ref.
INA {]durisprudence | Ref
a). Does nationai law protect the right For migrants 0 £ Yes 1 Stue Ref. | Notes:
establish private schools? -
£INe 3 Regutation Ref:
ClConRict | 2] Constitution Ref
INA £ Jurisprndence | Reft
2b). Does nasional law protect the right 16 for migrants {7} Yes £ Stanate Ref: 1 Nows:
1o establish schools which teach according 1o p 3 - -
reli gious or moral convigtions? [INe LJ Regutation Ref.
{JCenflict } [ Constitnion Ref:
{INA [urispradence | Ref:
2o} Does national Ipw protect the righ of migrants 1o 1 Yes {7} Sutute Ref Netes:
establish schools which take their aseds into aoeoun? "
CINo {7} Regnlziion Ref:
{3Cenflict | L] Congtinsion Ref.
INA {Jinssprudence | Ref
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Article 22(2): States shall make primary education free and compuisory for
all children including migrants and their children. Access to public pre-
school educational institutions or schools shall not be refused or limited by
reason of the irregular situation with respect to stay or employment of either
parent or by reason of the irregularity of the child’s stay in the State.

L Does national iaw require primary education 1o | [} Yes {1 Statute Ref: Notes.
be free of charge for migrupts and thelr children? FiNe T3 Regulation ReF

I Conflics {1 Conssisusion Bef.

{INA [ hurispridence | Ref
{a). Ploes the natioanl Jaw prohibit discimination {dYes {3 Sunnte Ref. Notes:
aginst migrants and their children? FINo T Regutation Ref

DConsiicr | THConstitution Ref:

£INA {3 Jurigpredence Kef:
2. Boes matlonal krw make primary schooling F1Yes {7} Statute Ref. Netes:
compuisory for migrants and their children? M Ne T Regulation Ref

3 Conflict i (3 Constiwuion Ref

INA Chinrisprudence | Ref
3. Does national law provide the duration of 1 Yes {3 Statute Ref: Nores:
compulsory education for migrants? Eine 7 Regulation Ref,

iCenflicc | L Constitation Ref:

INA {1 Junisprudence Ref.
4. Does the government have  plan aj aﬂim to £3 Yes T} Statuse Ref: Nozes:
L?ﬁ?;:: L‘?i.‘i"&;ﬁi"é’;mi? arent [ EINs £ Regulation Ref:

7 Ceaflict £ Constitusion Ref.

INA {1 Jurisprudence Ref
4(a). Has the government implemented compnlisory {3 Yes 1 Satne Ref: Notes:
i:-:;:a:gg;&:?ﬂen free of charge for all migrants and ENe T3 Regulation Ref

{1 Conflics £ Constittion Ref:

LinNa {1 furispradence Ref:
45[}). Does the ggvea:nzg:m ha\re‘ 2 national policy on Yes {3 Statute Ref. Noptes:
and speciafnxzia;;;s for étgm;::zl:z;:‘?{nciaéimwy Cino £ Regulation Ref.
migeants and their children? 3Cenfiict | ElConstitution Ref:

£INa Eliunsprudence Ref:
4{c). Boes the government probibit schools from 1 Yes 1 Statute Ref. Notes:
mﬁw fmmigration status for carol ZINo 3 Regulation Ref:

[JConfiicr | E3Constisution Ref

N {1 Insisprudence Ref:
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Article 22(3): States shall encourage the development of secondary educa-
tion and shall make it accessible to all, including migrants and their children,
on the basis of equal treatment with nationals.

1. Does national Bvw mabe secondary education {}Yes 3 Ssatute Ref Notes:
avaifable to migrants ead their children on an *
etpual basls with natienals? LINe L Reguimion Ref.

3 Conttict I Coustiution Ref

INA [ hurisgrudence Ref:
Ha). Does the national law provide Tor technical {IYses {3 Suwte Ref Notes:
snd vocatioual education for migranis on an equal -
basis with rasionals? [INo {3 Regutation Ref:

[T} Conttict {3 Constitution Ref:

NA £3 hurispradence Ref:

Article 22(4): States shall make higher education equally accessible to all,
inclhuding migrants and their children, on the basis of capacity.

1. Does nationat kaw make secondury education £ Yes £3 Snute Ruf: Moy
avaitable to migrants sod their children on an "
eque] basis with nationals? LiNo L1 Reguiation Ref:

£ Couflics £ Constilstion Ref

£INA £ Jurisprudence Ref.

ARTICLE 23: CULTURE

Article 23(1): Every migrant has the right to enjoy the migrant’s own
cultures and to use the migrant’s own languages, either individually or in
community with others, in public or private.

Article 23(2): The right to cultural enjoyment includes the freedom of
migrant parents to ensure the religious, cultural, linguistic, and moral edu-
cation of their children, in conformity with their convictions, by choosing for
their children schools other than those established by the public authorities.

1. De jaws exist to allow migrants to cheose to send {1Yes CF Siatute Ref: Mitex:
their children to schools other than those - -
sstublished by the public authorities? CINo {1 Reguiation Hef:

GConfier | {3 Constitution Ref:
{INA [T jurisprudence | Reft

2. Does national Iaw protect the freedom of 1 Yes {1 Siatute Ruf: Notes:
migrants to estabdish snd direct educational -
tnstitutions? iNe {IReguintion Ref:

TConflict | [ Constitution Ref:
INA {1 Jurisprudence Ref:
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26w, Poes national faw protect the right for migrants £} Yes {1 Statute Ref. Notes:
1y establish private schools? CINe I Regulation Ref
C3Conflict | {1 Constimon Ref:
INa {Diurisprudence | Ref
2(p3 Does nationat law protect the right te for [} Yes {7 Surute: Reft Nates:
migrants to establish schools which wach X
according to parents’ religious or smorat [INo I Regulation Ref.
convictions? DI Conficet | {7 Constitution Ref:
CINA {7} turispredence Ref:
2c). Boes national law protect the sight of migrants 1o {}Yes £1Sate Ref Notes:
;zt;rﬁ:-fg schoals which ke their needs into INo T Regutation Ref
T Conflict | £ Constitution Ref:
{INA [ urisprudence | Ref

Article 23(3): States shall not impede, but should encourage and support,
migrants’ efforts to preserve their cultures by means of educational and
cultural activities, including the preservation of minority languages and
knowledge related to a migrant’s culture. Nothing in this Article shall mean
that States may not adopt measures to promote acquisition and knowledge of
the majority, national, or official language or languages of the State.

1. Are there national laws that ensure migrant £1Yes £} Statute Ref: Motes:
minerities have the same prefections as "
established minorities? LINo {1 Regulation Ref.

T Cenflict [l Conssitation Ref

INA £ Jurisprudence Ref:
2. Bo pationsl laws exist to bolster effor_!s af’ i Yes £} Statute Ref: Wotes:
el T R T
younger generations? {1 Conflict 2 Comstitution Ref:

{INA {3 Jurisprudence Ref:
3 Do kaws exist to sccommadate migrants’ {3 Yes {3 Ssatute Ref Mares:
peed for o pubitic place of worshlp? FiNe [T Regulation Rer.

[ Condlict {3 Constitution Reft

CINA {3 Jurisprudence Ref:
4 D laws exist to account for speciat £ Yes {3 Suatute Ref. Notes.
requlrements of migrant-owned busi i ClNe {3 Regulztion Ref:

[ Conflict {1 Constitution Ref

ZINaA 3 horisprudence Ref

Article 23(4): States should take appropriate steps to promote public
awareness and acceptance of the cultures of migrants by means of educa-
ticnal and cultural activities, including minority languages and knowledge
related to the migrant’s own culture.
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1. Do nationat laws exist Lo encourage swareness of {JYes 7 Statute Ref Nettes:
mdzrant coltures? -
{InNe EXRegutation Ref:
ICenfict | E}Conssitution Ref:
TiNA ElJurisprodence | Ref
2. Do national laws exist to encourage educationsl and 1 Yes {3 Suituse Refe | Notes
cultare activities of migrant culfures? "
{INe {7 Regutation Ref:
OCeniict | {1 Constitution Ref:
INA {JJurisprudesce | Ref
3. Do national Jaws exist fo encourage acceptance of 3Yes {3 Statute Ref | MNotes:
i t cultures?
THRETAA cuis £INo {3 Regustution Ref
i Contlict | L Constitution Ref:
TINA {3 Jurisprudence | Ref:
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