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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

MERRY REED; PHILADELPHIA
BAIL FUND,

Plaintiffs,

COMPLAINT

v.

Civil Action No. - - - - - -

ARRAIGNMENT COURT MAGISTRATE
JUDGES FRANCIS BERNARD, SHEILA
BEDFORD, KEVIN DEVLIN, JAMES
O'BRIEN, JANE RICE, and ROBERT
STACK, in their official capacities;
PRESIDENT JUDGE PATRICK DUGAN,
in his official capacity; SHERIFF
JEWELL WILLIAMS, in his official
capacity,

Defendants.

INTRODUCTION

1.

Every day, in a basement courtroom in downtown Philadelphia, magistrates of

Pennsylvania's First Judicial District hold hearings and set bail for dozens of recently arrested
individuals. The stakes of these hearings are extremely high. A magistrate's decision on bail
dete1mines whether an arrestee will spend the ensuing days, weeks, or months awaiting trial at
home with family or alone in a jail cell. That decision can have profound consequences for the
arrestee: for many, it dictates whether or not they will be able to keep their jobs, support their
families, avoid eviction, or obtain favorable resolutions to their cases.
2.

Given the significance of bail determinations, it is unsurprising that the bail process

has become a focal point in local and national debates about our criminal justice system. Growing
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public concern about cash-bail systems has resulted in policy changes in many jurisdictions. In
Philadelphia, these efforts have been the subject of intense public discourse and widespread media
coverage.
3.

Yet, despite the immense public interest in Philadelphia's bail system, the bail

hearings themselves remain largely hidden from public view. All bail hearings in the First Judicial
District occur entirely off the record, and no publicly available transcripts or recordings of the
proceedings exist.
4.

In addition, multiple court rules impede the public's ability to make up for the

absence of any public record of these proceedings and document what happens during the hearings.
Although members of the public may observe the hearings in person, the rules make it nearly
impossible for people to effectively memorialize and report what they observe there. Among other
restrictions, the rules expressly prohibit observers from audio recording the proceedings, even with
a silent, non-cellular recording device. Taken together, these restrictions stymie public discourse
and debate surrounding Philadelphia's evolving bail process by preventing the press and local
advocates from showing the broader public how bail hearings actually work.
5.

This suit challenges those restrictions. Plaintiffs are a journalist and a group of

activists who seek to report and comment on, as well as spur debate over, the workings of
Philadelphia's bail system. Merry Reed is an independent journalist whose work focuses on
criminal justice issues. The Philadelphia Bail Fund is a non-profit organization dedicated to ending
cash bail in Philadelphia that regularly issues reports and analyses regarding the workings of
Philadelphia's bail system. Both Plaintiffs want to use audio recordings of bail proceedings to
allow them to give people a better-and more comprehensive-understanding of these potentially
life-altering hearings. Their use of audio recordings will aid the public's ability to monitor,
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understand, and effectively debate the issues related to Philadelphia's bail system. But the First
Judicial District's court rules prevent Plaintiffs from doing so.

Plaintiffs therefore seek a

declaratory judgment holding that these restrictions on their speech and reporting activities violate
the First Amendment.
JURISDICTION & VENUE

6.

This Court has jurisdiction over this action under 28 U.S.C. § 1331.

7.

Venue is proper in this District under 28 U.S.C. § 1391.
PARTIES

8.

Plaintiff Merry Reed is a writer, reporter, and the managing editor of The

Declaration, an independent online news source that covers Philadelphia politics, art, culture, and
activism. Ms. Reed's writing and investigative work focus, in particular, on criminal and civil
justice issues in Philadelphia.

She is actively investigating and gathering information about

Philadelphia's bail system.
9.

Plaintiff Philadelphia Bail Fund is a non-profit organization whose mission is to

change Philadelphia's bail system from one based on wealth to a more just system that does not
detain people because of their poverty and releases arrested individuals while they await trial in
all but rare circumstances, such as when an individual has been shown to be a clear danger. The
Bail Fund pursues its mission in a variety of ways, including by posting bail for people who cannot
afford to do so on their own. In addition, the Bail Fund operates an initiative called Philadelphia
Bail Watch, which sends volunteers into bail hearings to observe and report on what they see. The
Bail Fund uses the information gathered by those volunteers to produce public reports aimed at
educating Philadelphia's citizens and government officials about the City's bail practices. The
organization also engages with the public on bail-related issues via public messaging, including
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on social media. In addition, the Bail Fund attends meetings with stakeholders in positions of
authority over the everyday functioning of the City's cash bail system, where they advocate for
change using the information gathered from regularly observing bail hearings. The Bail Fund is
incorporated in Pennsylvania and run by a staff of six permanent volunteers.
10.

Defendants Francis Bernard, Sheila Bedford, Kevin Devlin, James O'Brien,

Jane Rice, and Robert Stack are the six Arraignment Court Magistrates who preside over bail

hearings in Philadelphia's Criminal Justice Center (CJC). Each magistrate is appointed by the
President Judge of the Philadelphia Municipal Court. During the time that each magistrate is on
the bench, he or she is responsible for prohibiting members of the public from making recordings
of bail hearings.

The magistrates have authority to direct Sheriffs deputies, who provide

courtroom security, to enforce the prohibition on recording by seizing recording devices and/or
removing a person making a recording from the courtroom. Each magistrate also possesses
authority to hold anyone who violates the recording ban in contempt.
11.

Defendant Patrick Dugan is the President Judge of the Philadelphia Municipal

Court. President Judge Dugan appoints (with the consent of a majority of the other municipal
court judges) the Arraignment Court Magistrates. Pursuant to Pennsylvania Rule of Criminal
Procedure 116, President Judge Dugan is responsible for ensuring that the Arraignment Court
Magistrates comply with the Pennsylvania Rules of Criminal Procedure, including the prohibition
against audio recording.
12.

Defendant Jewell Williams is the Sheriff of Philadelphia County and leads the

Philadelphia Sheriffs Office. Sheriff Williams is responsible for security at the CJC and for
enforcing court rules, including the prohibition on audio recording. The Sheriffs Office, at Sheriff
Williams's direction and in conjunction with the judicial officers (including Defendants here) at
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the CJC, has a policy and practice of enforcing the prohibition on audio recording by stopping
people from using recording devices in courtrooms in the CJC, including by requiring members of
the public (absent certain exceptions) to place cellular phones in magnetically sealed pouches that
prevent use within the CJC. When cellular phones are not placed in such a pouch or when a person
possesses a different device capable of recording, the Sheriff enforces the ban by seizing the device
and/or removing the person from the courtroom if the device is used in a courtroom.

FACTS

A.

Public Discourse Surrounding Philadelphia's Bail System

13.

In recent years, public scrutiny of "cash bail" systems has increased dramatically.

A growmg number of lawmakers, researchers, and citizens have come to believe that the
widespread use of monetary bail as the primary means of securing pretrial release has devastating
effects on indigent defendants, their families, and their communities.

These concerns have

recently prompted political debates, court cases, and policy changes in states and cities around the
country.
14.

Philadelphia is no exception to this trend. In 2017, for example, the City's current

District Attorney, Larry Krasner, campaigned expressly on a promise to minimize the use of cash
bail. Since beginning his term in 2018, Mr. Krasner has sought to implement that promise by
directing his office not to seek bail for certain low-level offenses. Philadelphia's City Council
subsequently joined the debate by passing a resolution calling on Mr. Krasner, the First Judicial
District, state lawmakers, and the Pennsylvania Supreme Court to adopt further changes to the
existing bail system. And, earlier this year, a group of community organizations and individuals
filed a lawsuit in state court challenging the Arraignment Court Magistrates' bail-setting practices.
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Most recently, the Pennsylvania Supreme Court issued an order stating that it would conduct an
inquiry into Philadelphia's cash bail system.
B.

The Bail Process in Philadelphia

15.

Bail is set in Philadelphia in a windowless courtroom in the basement of the

Criminal Justice Center. The six Arraignment Court Magistrates preside over all bail decisions,
taking rotating shifts. A representative from the District Attorney's Office is present at every
hearing. At hearings in which the defendant has no lawyer (which constitute the majority of such
hearings in Philadelphia), a representative from the Public Defender's Office or other court
appointed attorney is also present. The defendant is not physically present at the hearing but is
instead connected via video link from one of the City's Divisional Booking Centers, where recently
arrested individuals are processed.
16.

At the hearings, lawyers for the District Attorney's Office and for the defendant

both have an opportunity to present argument. For example, the representative from the District
Attorney's Office will recommend conditions of release-typically, secured cash bail that must be
paid before a person will be released-and offer argument about the severity of the charges or the
defendant's criminal history. The defendant's representative will often present information about
the defendant's ability to pay the amount of cash bail requested by the prosecution and about the
defendant's ties to the community or other relevant background information. The presiding
magistrate questions the representative as he or she deems necessary. These hearings often last
less than four minutes.
17.

In addition to hearing argument, the presiding magistrate receives a report from the

First Judicial District's Pretrial Services Division. This report contains information about the
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defendant's background and recommends conditions of release-derived from a set of "bail
guidelines"-for each defendant.
18.

Immediately after hearing evidence and argument and reviewing the Pretrial

Services Division's report, the presiding magistrate announces his or her decision on conditions of
release. The conditions can include release on the promise to appear at the next hearing; release
on the promise to pay some monetary amount if the person fails to appear; release on the deposit
of some monetary amount that will be forfeited if the person fails to appear ("secured cash bail");
or release on non-monetary conditions, such as being required to report periodically to a pretrial
services officer. The conditions that the Arraignment Court Magistrates set frequently vary from
those requested by the parties' representatives.
19.

Following the magistrate's decision, the defendant's representative has the

opportunity to immediately appeal, via telephone, to a Municipal Court judge. The appeal takes
place with the Municipal Court judge on speakerphone.
20.

The decision on bail carries major ramifications for defendants and their families.

For the defendants-the vast majority of whom are indigent-the imposition of secured cash bail
as a condition of release typically means facing pretrial detention, which, in turn, can lead to job
loss, eviction, separation from children, and other adverse consequences.
C.

Public Access to Bail Proceedings

21.

Bail hearings in the CJC are generally open to the public. However, almost no

information is made available to the public in advance of the hearings. No list of defendants
scheduled for bail hearings is made available to the public. The Pretrial Services Division's report
is not made available to the public.
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22.

At the bail hearings, no court reporter is present. No transcript is made. And neither

the representative for the District Attorney's Office nor the defendant's representative provides
any written argument.
23.

No one within the First Judicial District-including President Judge Dugan, the

Arraignment Court Magistrates, and Sheriff Williams-makes any audio, video, or written
recordings of the bail proceedings available to the public.

D.

Court Rules Governing Recording Bail Hearings

24.

Three separate court rules generally prohibit the public from making audio

recordings of bail proceedings: Pennsylvania Rule of Criminal Procedure l l 2(C), Pennsylvania
Rule of Judicial Administration 1910, and Local Arraignment Court Magistrate Rule 7.09.
25.

Pennsylvania Rule of Criminal Procedure 112(C). Rule 112 provides, in relevant

part:
(C) Except as provided in paragraph (D), the stenographic, mechanical, electronic
recording, or the recording using any advanced communication technology, of any
judicial proceedings by anyone other than the official court stenographer in a court
case, for any purpose, is prohibited.
(D) In a judicial proceeding before an issuing authority, the issuing authority, the
attorney for the Commonwealth, the affiant, or the defendant may cause a recording
to be made of the judicial proceeding as an aid to the preparation of the written
record for subsequent use in a case, but such recordings shall not be publicly played
or disseminated in any manner unless in a court during a trial or hearing.
Thus, for members of the public, such as Plaintiffs, Rule l 12(C) operates as complete ban on
making audio recordings of criminal hearings, including bail hearings.
26.

Pennsylvania Rule of Judicial Administration 1910. Rule 1910 provides, in

relevant part, that "judges should prohibit broadcasting, televising, recording or taking
photographs in the courtroom and areas immediately adjacent thereto during sessions of comi or
recesses between sessions," subject to limited exceptions that do not apply to Plaintiffs. Rule 1910
8
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operates to bar members of the public-such as Plaintiffs-from making audio recordings of bail
proceedings.
27.

Local Arraignment Court Magistrate Rule 7.09. Local Rule 7.09 provides that

"[a]n Arraignment Court Magistrate shall prohibit broadcasting, televising, recording, or taking
photographs in the Courtroom or the areas immediately adjacent thereto during sessions or recesses
between sessions."

The Rule permits Arraignment Court Magistrates to use "electronic or

photographic means ... for the perpetuation of a record," but the Arraignment Court Magistrates
do not allow audio recording by members of the public to perpetuate the record. Thus, Local Rule
7.09 operates to bar members of the public-such as Plaintiffs-from making audio recordings of
bail proceedings.
28.

The President Judge, Arraignment Court Magistrates, and Sheriff enforce these

rules in a number of ways.
29.

When a person enters the CJC, the deputy sheriffs, pursuant to Sheriff Williams's

policy, require that person to place his or her cell phone in a magnetically sealed pouch that makes
the phone unusable within the courthouse.
30.

Deputy sheriffs, pursuant to Sheriff Williams's policy, also enforce the prohibition

by periodically checking the basement courtroom to ensure, among other things, that no one is
using a recording device.
31.

President Judge Dugan and the Arraignment Court Magistrates have posted in the

courtroom where bail hearings take place multiple signs that make clear that recording is
prohibited.
32.

Finally, the Arraignment Court Magistrates instruct anyone using a device capable

of recording-even if the device, such as a cell phone, is not actually being used to record-to
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stop using the device in the courtroom. Those instructions are backed by the Magistrates' contempt
power and ability to direct deputy sheriffs.
33.

There is no valid justification for the ban on audio recording.

34.

The ban does not preserve confidentiality, because the proceedings are open to the

public to observe in-person.
35.

The ban does not minimize disruption to ongoing proceedings because audio

recordings can be made silently and inconspicuously.
36.

The ban does not protect against witness intimidation because, unlike other

proceedings at the CJC, there are no witnesses at bail hearings.
37.

Several jurisdictions have made their own audio recordings of bail hearings

available to the public for years.
E.

Plaintiffs' Requests for Permission to Audio Record Bail Hearings

38.

On June 14, 2019, the Philadelphia Bail Fund emailed President Judge Dugan to

request permission to audio record the bail proceedings held before the An-aignment Court
Magistrates. President Judge Dugan responded on June 17, 2019, denying the Bail Fund's request,
stating, without elaboration, "State rules prohibit your request."
39.

On June 18, 2019, Men-y Reed sent letters to the six An-aignrnent Court Magistrate

Judges to request permission to audio record the bail proceedings held before them. The letters
requested a response by July 3, 2019. On that date, President Judge Dugan responded to Ms.
Reed's request on behalf of Magistrate Judge O'Brien, stating that he was "unable to allow [her]
use of the recording device." No other magistrate responded to Ms. Reed's requests, either
independently or through President Judge Dugan.
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F.

Injuries to Plaintiffs

40.

Because the First Judicial District does not create a public record of what actually

transpires in bail hearings-there is no court reporter and no recording of the hearings-the
challenged rules severely hinder Plaintiffs' ability to document, report, and comment on
Philadelphia's bail process.
41.

The audio recording ban, in paiiicular, impedes Plaintiffs' efforts to engage in and

contribute to meaningful civic discourse about the City's evolving pretrial detention system. The
ban also deprives the broader public of a vital source of information about that system: after all,
most people cannot observe bail hearings on a regular basis and, instead, must rely on the work of
journalists, activists, and community leaders-like Plaintiffs-to learn what happens during those
hearings. By prohibiting Plaintiffs from audio recording those hearings, the challenged rules
inhibit Plaintiffs' ability to inform the public about their criminal justice system.
42.

Plaintiff Merry Reed is in the process of investigating bail practices in Philadelphia

for an article she plans to publish in The Declaration.
43.

The ability to make audio recordings of bail proceedings would allow Ms. Reed to

create a more complete investigatory record to draw upon when writing her article. In particular,
it would give her a comprehensive record of every hearing she observed, which she would be able
to review as she gathered more information and decided which aspects of those hearings to
highlight in her reporting. The recordings would also allow Ms. Reed to make more effective use
of direct quotations, rather than relying on paraphrasing. Moreover, because the Declaration is an
online outlet, Ms. Reed would also embed audio clips in her story to highlight the human aspects
of the hearings-such as tone of voice and pace of arguments-that cannot be captured as
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powerfully in writing. In short, the ability to audio record bail hearings will not only enhance the
effectiveness of her reporting, but also fundamentally change its substance.
44.

If not for the restrictions on audio recording, Ms. Reed would begin recording bail

hearings right away. She would use a silent, handheld recording device that would cause no
disruption to comiroom hearings. The recording device would not have any cellular or wireless
capabilities and she would allow courthouse security to inspect the device before she began using
it.
45.

Plaintiff Philadelphia Bail Fund regularly produces reports and communicates with

the public about bail hearings in Philadelphia.

The organization plays an important role in

monitoring and informing the public about the practices of the District Attorney's Office, Public
Defender's Office, and Arraignment Cami Magistrates during bail proceedings.
46.

The Philadelphia Bail Fund gathers information through a network of temporary

volunteers who participate in the organization's Philadelphia Bail Watch initiative.

These

volunteers are given a form to document specific facts about each bail hearing that the Bail Fund
uses to track developments in the bail process over time. Permanent volunteers who run the Bail
Fund collect and analyze this information for production in online and written reports,
communications with governmental actors, and other public messaging, such as social media posts.
47.

Although the Philadelphia Bail Fund's communications summarizing the data

collected through the Bail Watch initiative offer some information about how bail operates in
Philadelphia, these summaries paint an incomplete picture and fail to capture the critical human
elements of the bail hearings.
48.

The Philadelphia Bail Fund seeks to make audio recordings to capture exactly what

transpires in bail hearings. The Philadelphia Bail Fund's volunteers typically observe bail hearings
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at least once a month and often multiple times a week. If not for the unconstitutional prohibitions
on audio recording those proceedings, the volunteers would make audio recordings of every
hearing they attended.
49.

The Bail Fund would like to share those recordings with the broader public so that

people can better understand how bail hearings work and better monitor what happens during those
proceedings. In addition to documenting precisely what happens in bail hearings, audio recordings
will capture important elements of the bail process that written summaries cannot. These elements
include the tone and tenor in which representatives of the District Attorney's Office and defense
counsel present their arguments, the manner in which Arraignment Court Magistrates respond to
those arguments, and numerous other auditory aspects of the proceedings.
50.

The current restrictions on audio recording impede the Bail Fund's ability to

contribute to the ongoing civic discourse surrounding Philadelphia's bail system. If not for those
restrictions, the Bail Fund would create and use audio recordings of bail hearings to educate the
public about what happens during those hearings. Among other things, the Bail Fund would use
those recordings to embed audio excerpts of hearings into online versions of its reports, including
a report that it plans to publish later this year. The Bail Fund would also make recordings of bail
hearings available to the public through social media platforms, with commentary explaining how
particular hearings reflect positive or negative attributes of the current system. And, of course, the
Bail Fund would use the recordings to provide more detailed information-including more
comprehensive data analyses and more in-depth summaries of proceedings-throughout all of its
public messaging and materials.
51.

Currently, the Bail Fund must rely on its volunteers, who can take only handwritten

notes during the compressed bail hearings. Because most of these volunteers are not lawyers and
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have limited familiarity with legal terminology and procedures, it can be difficult for them to take
comprehensive written notes on the proceedings. These difficulties are compounded by the dearth
of information made available to the public in advance of each hearing. Volunteers must seek to
document a vast amount of information-much of it technical-in real time, while simultaneously
trying to process the substance of the arguments being exchanged and the decisions being rendered.
These constraints hinder the Bail Fund's efforts to document what transpires during bail
proceedings and to share that information with the public.
52.

If not for the court rules prohibiting audio recording, the Philadelphia Bail Fund

would provide its volunteers with silent, handheld recording devices that would not cause any
disruption to the courtroom proceedings. The recording devices would have no cellular or wireless
capabilities, and the organization would allow courthouse security to inspect the device before
volunteers began using it.

CAUSE OF ACTION
Pennsylvania Rule of Criminal Procedure 112, Pennsylvania Rule of Judicial
Administration 1910, and Local Arraignment Court Magistrate Rule 7.09 Violate
Plaintiffs' First Amendment Rights
(All Plaintiffs against all Defendants)
53.

The foregoing allegations are incorporated herein.

54.

Pennsylvania Rule of Criminal Procedure 112, Pennsylvania Rule of Judicial

Administration 1910, and Local Anaignment Court Magistrate Rule 7.09 prohibit members of the
public, including Plaintiffs, from making audio recordings of criminal court proceedings, including
bail hearings. As noted above, Rule of Criminal Procedure 112 does not contain any exceptions
for members of the general public and Plaintiffs do not qualify for any of the nan-ow exceptions to
Rule of Judicial Administration 1910 or Local Anaignment Court Magistrate Rule 7.09.
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55.

If not for these unconstitutional rules, Plaintiffs would make audio recordings of

bail hearings for use in future reports and communications with the public and governmental
actors.
56.

Defendants enforce the challenged rules and will enforce them against Plaintiffs if

Plaintiffs attempt to make audio recordings. This violates Plaintiffs' First Amendment rights.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs pray for relief as follows:

A. Declare Pennsylvania Rule of Criminal Procedure 112 unconstitutional insofar as it is
applied to prohibit Plaintiffs from recording bail hearings in the CJC;
B. Declare Pennsylvania Rule of Judicial Administration 1910 unconstitutional insofar as
it is applied to prohibit Plaintiffs from recording bail hearings in the CJC;
C. Declare Local Arraignment Court Magistrate Rule 7.09 unconstitutional insofar as it is

applied to prohibit Plaintiffs from recording bail hearings in the CJC;
D. Award Plaintiffs attorneys' fees and costs incurred for litigating against Defendant
Williams; and
E. Grant such further relief as may be just, lawful, and equitable.
Respectfully submitted,

ROBERT D. FRIEDMAN*
NICOLAS Y. RILEY**
INSTITUTE FOR CONSTITUTIONAL ADVOCACY &
PROTECTION
GEORGETOWN UNIVERSITY LAW CENTER
600 New Jersey Avenue NW
Washington, DC 20001
Tel.: 202-662-4048
Fax: 202-662-9248
rdf34@georgetown.edu
nr5 3 7@georgetown.edu
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MICHAEL BERRY
PAUL J. SAFIER
MICHAEL McDONALD***
BALLARD SP AHR LLP
1735 Market Street, 5 pt Floor
Philadelphia, PA 19103
Tel.: 215-665-8500
Fax: 215-864-8999
berrym@ballardspahr.com
safierp@ballardspahr.com
mcdonaldm@ballardspahr.com
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*
**

Counsel for Plaintiffs

Admitted to practice in the District of
Columbia (No. 1046738);pro hac vice
application forthcoming.
Admitted to practice in New York (NY
Registration No. 5039607); pro hac vice
application forthcoming.

Dated: July 17, 2019

*** Admitted to practice in New York (NY
Registration No. 5455738); admission to
practice in Pennsylvania pending; application
for admission to the Eastern District of
Pennsylvania forthcoming.
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