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Political violence, hate crimes, and domestic extremism raise challenging questions about how law
enforcement can respond to and prevent threats and intimidation without chilling protected First Amendment
activity. Although most speech is constitutionally protected, the First Amendment does not protect
particularly dangerous speech. For example, the First Amendment does not protect violent or unlawful
conduct, even if it is meant to express an idea, nor does it protect speech that incites imminent violence or
lawlessness." It also does not protect “true threats,” although what qualifies as a “true threat” is itself limited.
This Fact Sheet explains the differences between protected speech and unprotected true threats.

What is a true threat, and why doesn’t the Constitution protect it?

The Supreme Court has long recognized that some types of speech are so dangerous that they are unprotected
by the First Amendment.” True threats fall into this category. A true threat encompasses “statements where
the speaker means to communicate a serious expression of an intent to commit an act of unlawful
violence to a particular individual or group of individuals.”’ “The speaker need not actually intend to
carry out the threat.”* The threat alone harms its victim, and the state can punish true threats to ““protect]]
individuals from the fear of violence’ and ‘from the disruption that fear engenders,” not just “from the
possibility that the threatened violence will occur.”” Threats of violence can be wplicit and not “overtly
threatening” so long as “both the actor and the recipient get the message.”

Are all statements threatening violence true threats?

No. As the Supreme Court has explained, “[t]he ‘true’ in that term distinguishes” serious expressions of intent
to harm “from jests, ‘hyperbole,” or other statements that when taken in context do not convey a real
possibility that violence will follow (say, I am going to kill you for showing up late’).”” Whether threatening
language is a “true threat” therefore depends on context: is it specific, is it particularized to a person or an
organization, is it made in a targeted way, how does the audience react? For example, the Supreme Court has
held that a hyperbolic threat against the President made during a political debate was not a true threat because
it was conditioned on an event unlikely to occur, and it was not received by the audience as setious.® Similatly,
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content/uploads/sites/32/2020/12/Fact-Sheet-on-Threats-Related-to-the-Election.pdf.
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the Supreme Court concluded that an ambiguous threat of violence made as part of a lengthy, “emotionally
charged” political speech during a civil rights boycott was protected speech in the context in which it was
made.” By contrast, the Second Circuit Court of Appeals concluded that a blog postet’s online threats made
against judges for their ruling in a Second Amendment case were true threats where they included a “lengthy
discussion of killing” the judges, a reference to the killing of another judge’s family, and “detailed information
regarding how to locate” the three judges."” During political or election-related events, when hyperbolic
rhetoric is more likely, law enforcement must consider the specificity of the threat and its context to assess its
potential seriousness and distinguish it from protected hyperbole."

What if the threat is one of nonphysical harm?

Although the Supreme Court has generally discussed “true threats” in the context of potential violence, the
threatened harm need not be physical injury or death. In the context of voter intimidation, “threats to deprive
voters of something they already have, such as jobs, government benefits, or, in extreme cases, their personal
safety” may be subject to prosecution as voter intimidation.'” Thus, some courts have held that targeted
messages—Ilike mailings or robocalls to voters—that threaten immigration, economic, or legal consequences
in order to discourage the recipients from voting are unprotected “true threats.”” Other forms of voter
intimidation have also been characterized as potentially unprotected by the First Amendment (or subject to
regulation consistent with the First Amendment), including posting personal information about voters who
deposit ballots in a drop box, taking photos of or recording people within 75 feet of a ballot drop box, and
making false statements about state ballot-fraud laws."

Can symbolic speech constitute a true threat?

Sometimes. In [7rginia v. Black, the Supreme Court held that cross burning—a form of symbolic speech in
which conduct is intended to express an idea—may be constitutionally prohibited in some instances as
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unprotected speech “because burning a cross is a particulatly virulent form of intimidation.”" If symbolic
speech has the characteristics of a “true threat,” then it falls outside the protection of the First Amendment,
and governments can restrict it. But even if symbolic speech does not fall within the true threats exception to
the First Amendment, it may still be restricted if the government interest is substantial, the regulation is
narrowly tailored, and the goal is unrelated to the suppression of speech or expression.

Must the speaker have intended their statement to be a threat for it to be a true threat?

To a certain extent. The Supreme Court recently held in Counterman v. Colorado that, in a criminal prosecution
based on threatening communications, the First Amendment requires the government to prove that the
speaker had “some subjective understanding of the threatening nature of his statements.”"” The Court held
that prosecutors need only prove that the speaker was “reckless,” meaning that he was aware “that others
could regard his statements as threatening violence and deliver[ed] them anyway”’—not that he specifically
intended that his words would be received as a threat."

How can officials mitigate the possibility of threats and violence at public events?

Officials generally cannot preemptively silence speakers or cancel events in order to prevent threats of
violence; that is a “prior restraint” on speech, which is generally forbidden by the First Amendment.”
Officials should consider other methods to mitigate the potential for violence, including content-neutral time,
place, and manner restrictions. Such measures could include physical separation of opposing groups at
protests and rallies by using buffers or barricades or maintaining distance between demonstrators and voters
at polling places.”’ At public meetings, such as city council and county board meetings, officials can
constitutionally impose regulations on the topics that can be discussed and may remove disruptive speakers
in certain circumstances.” And where probable cause exists that speech has crossed the line from protected
political speech into true threats, law enforcement may enforce state and federal laws that prohibit such threats
in order to protect against the fear of and potential for violence that they create.”
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