CURRENT DEVELOPMENTS

CHILDREN IN CAGES: A LEGAL AND PUBLIC
HEALTH CRISIS
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Donald Trump has been one of the most assertive chief executives in
modern America when it comes to immigration policies." Since 2017, his
administration has continued to push forward an apparently hate-seeped,
tough-on-law immigration agenda through limiting legal immigration,
reducing the number of refugees allowed into the United States,” imposing
travel bans,® and arresting over 458,000 families at the border,” among
others.® The government’s recent policies have maintained this agenda. It has
endangered the health of children by separating families and children from
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each other,’ caging children in unsanitary and unsafe conditions, and has pro-
posed detaining children indefinitely.® As a means to achieve these health-
harming immigration policies, the Trump administration has repeatedly
attacked the Flores settlement;” fortunately, active public outcry and judicial
involvement have played an important role in defeating the administration. '
The Flores settlement dictates “a nationwide policy for the detention,
release, and treatment of minors” detained in Immigration and Naturalization
Service (INS) custody.'" One of the broad purposes of this settlement is to
ensure that children are not held in detention for long periods and are released
without unnecessary delay.'” This is not surprising. Extensive research by
health experts shows that long-term detention for children leads to chronic
stress and trauma, deteriorating mental health, and substantial and detrimen-
tal impacts on early child development."? According to the 2017 American
Academy of Pediatrics report, detained immigrant children experience high
levels of anxiety, depression, and post-traumatic stress disorder (PTSD) both
during and after detention.'* Health experts across the world agree that
neglecting children, especially in institutional settings, is extremely harmful

to their health, wellbeing, and development."” This is because, when
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neglected, “children lose out on stimulating activities to promote how they
think and learn, [and] their health and happiness. Out of fear and anxiety,
their stress hormone cortisol surges and obstructs new neural connections
and breaks down old ones, [thereby] causing long-term psychological and
physical damage.”"°

Despite these public health concerns, the Trump administration believes
that making detainment “aggressive” will help deter people from crossing the
border."” However, years of research show that such deterrence policies
rarely work."™ In light of this evidence, these long and cruel detainments
appear especially inhumane and unnecessary. Predictably, the court in Flores
placed a permanent injunction on this proposed rule of detaining children
indefinitely on the basis that it is inconsistent with the substantive and rele-
vant terms of the underlying agreement."”

Another mandate of the Flores settlement requires the government to pro-
vide the following basic needs to detained children: “safe and sanitary facili-
ties, toilets and sinks, drinking water and food, medical assistance,
temperature control, supervision, and contact with family members, among
other requirements.”* The absence of access to water and sanitation leads to
poor hygiene, and has lasting impacts on children’s health and social devel-
opment.?' Additionally, several studies show that food plays a critical role in
brain development, learning, physical growth, positive mental health, and a
robust immune system, especially for young children.*?
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As Judges Gee and Berzon opined, access to basic necessities such
as food, water, and basic hygienic items, like toothbrushes and soap, is
common-sense for the safety of children.”® Yet, the administration argued
that children were not entitled to “toothbrushes, soap, and water,”** despite
rich medical and public health evidence and many firsthand testimonies and
reports detailing the unsafe and unsanitary nature of the detention facilities.*
In 2019 alone, the detention facility in Clint, Texas saw outbreaks of scabies,
shingles, and chickenpox—diseases linked with overcrowding, poor sanita-
tion, and poor hygiene.*® In the McAllen, Texas facility, thirty-two migrants
tested positive for influenza, and one detainee died of it.”” Testimonies high-
lighted that children were being locked in cells and cages all day long and
were not being provided proper treatment when they were contracted the flu
or other illnesses.® About 155 detainees were observed standing on toilets
“to make room and gain breathing space,” in a facility that can only hold
thirty-five people.?” Children were sleep-deprived, underfed and hungry, as
they tried to fill their bellies with instant oats, instant noodles, and frozen bur-
ritos,”® while girls were left out to sit in their menstrual blood because they
were allowed only one sanitary pad per day.’' The court understandably ruled
that when children are forced to “sleep in concrete floors, with no bedding
aside from pieces of thin polyester foil and are subjected to cold tempera-
tures, serious overcrowding, and constant lighting” it is neither safe nor sani-
tary.*> Especially in light of imagining masked and armed guards watching
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over these harmful conditions, these vivid examples hardly seem “safe and
sanitary.””?

To justify withholding basic necessities from detained children, the gov-
ernment argued that the “safe and sanitary conditions” in the mandate was
too vague to be enforced.* However, the court highlighted that the Flores
requirements of providing safe and sanitary conditions can be interpreted
within its ordinary meaning using common sense.”> Moreover, beyond the
Flores “safe and sanitary” language, the government’s own Customs and
Border Protection (CBP) policies hardly seem vague.*® According to the
CBP’s “National Standards on Transport, Escort, Detention, and Search”
(“TEDS”), detained children must “be offered a snack upon arrival and a
meal at least every six hours thereafter,” food that is “not frozen, expired, or
spoiled,” and “clean drinking water along with clean drinking cups.”’
Additionally, the policies also mandate access to basic personal hygiene
items, including access to clean bedding, showers, soap, and a clean towel.*®
These CBP policies seem to reflect more of the “common-sense” understand-
ing of what is “safe and sanitary” at issue in Flores.

In light of the extensive public health research related to detaining children
and denying their access to basic necessities, it is fortunate that the govern-
ment has not succeeded in their argument against providing “safe and sani-
tary” conditions in keeping with the Flores settlement. Yet, the scary
implication of the desired policies of the Trump administration, regarding
treatment of child immigrants, is that it is clear that their sought-after deten-
tion conditions would have negative and long-lasting impacts on the health
and development of children. Consequently, it is concerning that these
detained children appear to merely be pawns in a hate-seeped immigration
agenda.

33. See Dickerson, supra note 28.
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37. Id.; U.S. CUSTOMS AND BORDER PROT., Nat'l Standards on Transport, Escort, Det., and Search
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38. U.S. CusTOMS AND BORDER PROT., supra note 37 at 16.





