CURRENT DEVELOPMENTS

REUNITE SEPARATED FAMILIES: A CALL TO
THE BIDEN ADMINISTRATION TO RECTIFY THE
IMPACT OF TRUMP’S ZERO-TOLERANCE
IMMIGRATION POLICY

AsmiTAa DEswAL*

This current development notes how the Trump administration violated
the law by implementing a zero-tolerance immigration policy and urges the
Biden administration to rectify the harm caused by the separation of families.

In 1997, a twelve-year class-action lawsuit concluded with the United States
government reaching a settlement agreement (the “Flores Settlement”) with
child welfare and legal advocates.' The agreement required the government to
adhere to a number of minimum standards in their treatment and processing of
children and to set limits on the length of time children can be incarcerated in
immigration detention. A key clause in the agreement dictates that the govern-
ment cannot detain children for longer than twenty days.?

In 2016, the United States Court of Appeals for the Ninth Circuit inter-
preted the above clause to apply to minors accompanied or unaccompanied
by their parents.> The Trump administration claimed that this interpretation
led to a surge of migrant families and minors from Central America request-
ing asylum and an increase in child smuggling.* To counter the court ruling
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and deter such migration, President Trump ordered the detention and criminal
prosecution of all those crossing the border illegally.’ The children, including
babies and toddlers, were then taken from their parents and placed into pro-
tective custody with the Department of Health and Human Security, separate
from their parents.®

On April 6, 2018, President Trump issued a memo’ directing all agencies
to end the “catch and release” program, which allowed migrants to be
released from detention, on bond or otherwise, while awaiting their court
hearing.® And, one month later, the Administration officially implemented
the “zero-tolerance” policy, which resulted in the immediate separation of
parents from their children and dictated “that all migrants who cross the bor-
der without permission, including those seeking asylum, be referred to the
Department of Justice for prosecution.”™

This zero-tolerance policy violated domestic U.S. law, human rights law,
and international law. First, it violated domestic law by breaching the Flores
Settlement and its twenty-day release rule. Second, it violated human rights
law by breaching the Convention Relating to the Status of Refugees'® and the
Protocol Relating to the Status of Refugees,'' both of which the United States
is bound to constitutionally.'? These treaties make clear that refugees'® have
the human right to request asylum. They also “prohibit countries from pun-
ishing refugees for entering illegally if their life or freedom is threatened at

humanitarian-crisis-border/?utm_source=link (“The Flores loophole has been exploited by human smug-
glers and others who use children as pawns to bring illegal aliens into the country.”).
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home.”"* Thus, the Trump administration infringed on human rights by deny-
ing refugees their right to seek asylum and imprisoning them instead. Lastly,
the policy violated international law by defying the International Covenant
on Civil and Political Rights' (“ICCPR”), which the United States ratified in
1992. The ICCPR mandates that the government treat persons humanely and
respect the “inherent dignity of the human person” when arresting, detaining,
or imprisoning someone.'° It also recognizes the right to “security of person,”
“the right to liberty,” and a right to challenge detention “before a court ...
without delay.”"” Forcing children to sleep on cement floors with constant
light exposure, insufficient food and water, no bathing facilities, lack of toi-
letries, portable restrooms, and freezing temperatures is not humane. It is bla-
tant harm to one’s dignity.'® The government acted with an awareness of its
culpability as Senators were denied entry into children’s shelters, and U.S
Customs and Immigration Enforcement (ICE) agents forbade reporters from
interviewing any of the detainees or taking photos.'” Through its zero-toler-
ance policy, the government detained families arbitrarily and indefinitely
without any recourse, interfered with family unity, and stripped children
from their parents.

Reacting to public pressure and social unrest, President Trump issued an
executive order to end the policy on June 20, 2018.>° However, by this time,
more than 2,500 children had been separated from their families.?'

On June 26, 2018, in response to a class-action lawsuit by the American
Civil Liberties Union (“ACLU”), Federal Judge Dana Sabrow issued a pre-
liminary injunction requiring nearly all separated children younger than five
to be returned to their parents within fourteen days and older children to be
returned within thirty days.*

The government’s reactive and haphazard response to an increase in
migration from Central America and the implementation of a cruel policy
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created long-lasting effects that have yet to be rectified. Its inefficient record-
keeping of separated families was clear when the Department of Homeland
Security (DHS) sent an email to U.S. Customs and Border Protection noting
the incompleteness of records. For instance, DHS reported missing Alien
numbers of family members on Form [-213, which provides a record of
deportable or inadmissible aliens and is helpful for identification of persons.*
The email illustrates the unfortunate product of inadequate planning but also
a lack of intent by the Administration to reunite families in a timely manner.
The government routinely maintains records of belongings and personal
property of detainees in immigration proceedings,”* yet the government
failed to keep track of or provide effective communication between migrants
and their families. The difficulty of reuniting thousands who were, without
regard, separated from each other emphasizes the Trump administration’s
lack of discernment and decency towards migrants.

More than five months after the effective date of the judicial order requir-
ing children to be returned to their families, the list of families entitled to
reunification was still being revised.”> And, with no coordinated formal track-
ing system between the agencies involved, the exact number of children sepa-
rated was unknown.”® Unquestionably, the longer these children are
separated from their parents, the more psychological trauma they endure.?’
To make matters worse, instead of focusing its energy on reuniting families,
the Trump administration continued a variation of its family separation pol-
icy by telling immigration agents to give parents that crossed the border ille-
gally “two options: leave the country with your kids—or leave the country
without them.”®

23. A Timeline of the Trump Administration’s Family-Separation Policy, AM. OVERSIGHT https://
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documents/6257038-DHS-Records-Regarding-Communications-with.html#document/p13/a562446.

24. PERFORMANCE-BASED NATIONAL DETENTION STANDARDS, Funds and Personal Property, § 2.5
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26. Off. of Inspector Gen., Separated Children Placed in Office of Refugee Resettlement Care, U.S.
DEP’T OF HEALTH & HUMAN SERVS., (Jan. 2019), https://oig.hhs.gov/oei/reports/oei-BL-18-00511.pdf.
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By June 2019, not only did the Trump administration fail to follow through
with the court-ordered nationwide injunction placed over a year prior, but
more than 1,100 additional families had been separated since the executive
order and injunction—"‘bringing the total number of children impacted to at
least 5,446.7%° Additionally, lawyers visiting a Border Patrol station in Texas
found that detained youth were suffering through inhumane conditions; about
250 infants, children, and teens were locked up for up to twenty-seven days
without adequate food, water, or sanitation.”® Some migrant children held in
a Texas CBP facility had not bathed since crossing the border, had soiled
clothes, and did not have access to soap, toothbrushes, or toothpaste.*'

The Department of Homeland Security’s inadequate standard of care at
detention facilities was even more evident at the onset of the COVID-19
global pandemic. This is when, on June 26, 2020, Federal Judge Dolly Gee
ordered that all children detained for more than twenty days be released
within three weeks because of the pandemic.* Though a victory for detain-
ees, over 500 children remained separated from their families per the zero-
tolerance policy.” Exacerbating the difficulty of the search process, strict
curfews, and other COVID-19 containment measures halted volunteer attor-
neys and nonprofit staff from continuing to physically track families on the
ground in Honduras, Guatemala, El Salvador, and Mexico.™

On December 4, 2020, the Trump administration finally provided phone
numbers and other previously withheld information to legal advocates for the
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Conditions at Texas Border, AP NEWS (June 20, 2019), https://apnews.com/article/a074f375¢
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border-soap.html.
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NPR (June 26, 2020) https://www.npr.org/sections/coronavirus-live-updates/2020/06/26/884186168/
judge-orders-ice-to-free-detained-immigrant-children-because-of-covid-19.

33. Teo Armus & Maria Sacchetti, The Parents Of 545 Children Separated at the Border Still
Haven't Been Found. The Pandemic Isn’t Helping, WASH. PosT (Oct. 21, 2020), https://www.
washingtonpost.com/nation/2020/10/21/family-separation-parents-border-covid/.

34. Id.; see also Rick Jervis, Biden’s Effort to Reunite Trump-era Separated Families is Trickiest
Immigration Challenge, USA TODAY (Jan. 23, 2020), Attps://www.usatoday.com/story/news/nation/
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remaining children.” However, due to the difficulty of tracking and lack of
government help, the search may continue for years.**

Although a vast majority of undocumented migrants and asylum seekers
return to court for their immigration appointments after release, the govern-
ment implemented a horrific policy unmoored from American values.’
People expect the United States government not to violate human rights.
Basic human civility demands that the government be certain there is a great
risk of harm before it tears a family apart. Without question, using fear of
indefinite detention or family separation is a deplorable way to deter
migration.

Under our new Administration, President Biden has correctly referred to
the zero-tolerance policy as a “moral failing.”*® He has promised to reform
the asylum system, assured an immediate end to the prosecution of parents
for minor immigration violations that led to the separation of parents and
children, and formed a task force to reunify the remaining 600 parents with
their children.*® The task force will identify all children separated and then
make appropriate recommendations to President Biden and federal agencies
on steps needed to reunify families.*® This process will likely occur on a
case-by-case basis.*!

Although establishing a task force is the right first step, the executive order
mostly calls for planning and providing recommendations on the next steps
rather than new policies to implement immediately. In addition to the delay
in reunification caused by the global pandemic, separated families must wait
another 120 days for the task force to make recommendations.*> Hopefully,
the task force will act with urgency and provide these families the justice
they deserve.
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A bigger issue is that the task force will only look at families still sepa-
rated.* This means that those already reunited will not receive the same
funding and mental health care recommendations despite suffering great
physical, emotional, mental, and likely financial harm. Others also not
included are those who, regardless of having an asylum case, chose to be
deported back to the country they fled instead of being separated from their
families. It is disappointing that these persons were denied a legal right to
asylum and now have no recourse to challenge that denial. Although tracking
these families in their country of origin is a cumbersome task, the
Administration could work with nonprofit agencies and advocates already
searching for separated family members to also search for those deported
without a choice.

It is possible that we are not seeing the task force take more aggressive
action due to the Administration’s caution around potential political setbacks.
For instance, providing care and resources to those already reunified or pro-
viding a grant of “parole”—which would allow noncitizens to enter or remain
in the United States for specific reasons or issuing visas—may cause political
pushback from the Republican party. However, we must recognize the harsh
immorality our nation has been a part of and urgently correct our wrongs in
the most empathetic and compassionate way possible.

Not only is allowing asylum applicants to settle in the United States the
morally right thing to do, but it is also legally required under the international
treaties ratified by the United States. Families, both united and still separated,
should be allowed to settle in the United States with legal status and access to
funds for basic needs, mental health resources, and medical care. At the least,
the current Administration must continue to search for those separated, pro-
vide them with meaningful sources of redress, and prohibit future separation
of families. After all, who knows what the 2024 Administration will
prioritize?

43. Julia Ainsley, Jacob Soboroff & Geoff Bennett, Biden effort to reunite migrant families sepa-
rated under Trump is not enough, say advocates, NBC NEWS (Feb. 2, 2021, 10:44 AM), https://www.
nbcnews.com/politics/immigration/biden-effort-reunite-migrant-families-separated-under-trump-not-
enough-n1256495.
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