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Abstract

This piece reflects on the implementation of the European Union’s (EU) Green Deal Industrial
Plan concerning hydrogen production and its implications for competition policy. A comparison
is drawn between the United States’ (U.S.) recently adopted Bipartisan Infrastructure Law (BIL)
and Inflation Reduction Act (IRA), emphasizing the differences in their approaches, specifically
with regard to the selectivity of aid measures. While the U.S. follows a non-selective approach,
offering tax benefits to any company willing to produce in the United States, the EU promotes
hydrogen production under the Important Project of Common European Interest program (IPCEI),
an exceptionally massive transnational state subsidy program. The selectivity inherent in the [IPCEI
program could raise competition issues within the EU Single Market, thereby creating a less
innovative and growing market than the U.S. one. By exploring in detail, the EU’s new selective
approach and contrasting it with the U.S.’s non-selective approach, this paper aims to provide
insights into the transatlantic policy divergence and its implications for the global climate and
green energy agenda.



I. Introduction

The production of hydrogen is a cornerstone of the climate protection and energy policies of both
the U.S. and the EU, playing a critical role in the success of the global energy transition.!
Consequently, significant efforts are being exerted by these global players to facilitate and rapidly
expand production capacities.? However, the impacts on trade and competition are not always
taken into consideration. Current initiatives, such as the Important Projects of Common European
Interest (IPCEI) framework, tend to disproportionately benefit wealthier and larger EU Member
States, which possess the organizational and financial capacity to initiate IPCEIs.? Notably,
Germany and France have accounted for nearly 80% of the € 672 billion of state aid approved
programs by the European Commission since February 2022.* This trend> underscores a disparity
in fiscal and organizational capacities across EU Member States, raising concerns about the
equitable distribution of resources and opportunities within the Union.®

II. Hydrogen Policy in the U.S. and the EU

American industrial policy, rooted in bipartisan tradition, adheres to the “Buy American Rule.””
This principle channels federal aid towards domestic goods as well as services and allocates
government contracts to national champions like IBM and Boeing, along with key sectors such as
renewable energy and manufacturing.®

Two recent laws in the U.S. — the Inflation Reduction Act (IRA) and Bipartisan Infrastructure
Law (BIL) — illustrate a similar large-scale policy approach by provisioning unprecedented levels
of investment in low-carbon technologies, including the development and application of clean

! See generally Presidential Joint Statement by President Biden and President von der Leyen, DAILY COMP. PRES.
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hydrogen.” With an allocation exceeding $ 9.5 billion from the BIL and enhanced tax credits under
the IRA, a framework is established for the accelerated expansion of hydrogen production and
utilization within the U.S. over the next few years.!? The BIL outlines a 5-year investment in three
sectors: $8 billion for Regional Clean Hydrogen Hubs (H2Hubs) to boost clean hydrogen
production;!! $1 billion for the Clean Hydrogen Electrolysis Program focusing on Research and
Development and commercialization,'? and $500 million for the Clean Hydrogen Manufacturing
and Recycling Program to enhance domestic supply chains.!? Additionally, the IRA introduces
Clean Hydrogen Production Tax Credits (PTCs) with a four-tier incentive based on carbon
intensity, alongside three supplementary tax credits supporting hydrogen projects, storage, and
Carbon Capture and Sequestration (CCS).'* The overarching ambition of federal hydrogen policy
is to establish commercial H2Hub as state-based ecosystems and drive the U.S. industry growth
by lowering the costs associated with electrolysis, CCS and grid balancing.!?

The U.S. hereby remains committed to a domestic policy, including a combination of grants, tax
credits, and loan guarantees representing a largely incentive-based and non-selective approach.!®
In contrast, the EU relies more on regulatory mechanisms while complementing them with
selective programs and incentive-driven goals.!” The striking difference in strategies — one
predominantly based on incentives, the other one on regulatory frameworks — highlights an
ongoing tension and captures the evolving transatlantic environment of a “subsidy arms race.”!®
Consequently, the EU Green Deal Industrial Plan for the Net-Zero-Transformation responds to the
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strategies employed by U.S. industrial policy, adopting a dual-level policy approach. On one level,
the Net-Zero Industry Act is devised to mitigate geopolitical dependencies within supply chains
and to counteract subsidy races by enabling the potential reallocation of investment aid in strategic
green sectors.!” This element of the policy is designed to enhance the EU's competitiveness in
external markets.?’ On a second level, the Act strives to maintain the integrity of the European
Union's single market, specifically by preventing fragmentation within the internal market.?!

III.  The EU’s Pursuit of IPCEI and its Implications for Competition

Within the last couple of years, the EU has started pursuing a more assertive and selective approach
by revising state aid limitations and facilitating cross-border hydrogen projects under the Important
Projects of Common European Interest program (IPCEI).?2

State aid can be defined as a decision of an EU Member State to provide resources or benefits to
undertakings on a selective basis, in pursuit of economic and social objectives. Due to its anti-
competitive effects and adverse impact on the EU Single Market, state aid is generally prohibited
in the EU, pursuant to Article 107 of the Treaty on the Functioning of the EU (TFEU).?
Nevertheless, there are different exemptions to this general rule, allowing the European
Commission to assess and approve state aid on a case by case basis, such as for environmental
reasons, including investments in green infrastructure or green fiscality-carbon taxes.?*

IPCEIs represent ambitious cross-border innovation and infrastructure projects, led and financed
by a number of EU Member States that can benefit from such an exemption provided for in Article
107 (3) (¢) TFEU.? Under the IPCEI program, EU Member States can pool their resources in
order to jointly plan, implement and subsidize strategic projects, which are expected to make a
significant contribution to EU policy objectives, where such efforts cannot be financed by the
private sector alone.®

Since IPCEIs are funded by the budgets of the participating EU Member States, it falls within their
discretion to define the project scope, select participating companies, and manage the
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implementation process.?” However, as highlighted, the IPCEI program essentially serves as a state
aid instrument, therefore requiring assessment and approval by the European Commission under
state aid rules. To clarify the requirements for the eligibility of IPCEIs under Article 107 TFEU,
the European Commission outlined detailed criteria in its revised IPCEI Communication.”®

While this approach is supposed to enhance the EU’s Industrial Policy and its global
competitiveness, it has to be noted that the IPCEI program is highly selective in two key aspects.
Firstly, individual EU Member States join forces to form an exclusive, non-EU-wide cooperation,
and secondly, these EU Member States select the participating companies, ideally but not
necessarily through issuing tenders.?® The selectivity inherent in this approach thus raises the
potential for conflict with the creation of a level playing field within the EU.*°

To this date three major hydrogen projects have been established as IPCEI involving 91
companies, 16 EU Member States plus Norway, and receiving approximately € 17.5 billion in state
aid.*! Following “Hy2Tech” in July 2022, and “Hy2Use” in September 2022, “Hy2Infra” emerged
as the latest project, approved by the Commission in February 2024.%? It received € 6.9 billion
from seven Member States and attracted an additional € 5.4 billion in private investment.** On the
one hand, the establishment of these IPCEIs has prompted the Commission’s Executive Vice
President Margrethe Vestager to call them “an example of truly ambitious European cooperation”
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that “shows how competition policy works hand in hand with breakthrough innovation.”** On the
other hand, a closer examination of the participating Member States and companies reveals a
tendency for these projects to systematically favor wealthier and larger Member States along with
companies that have the necessary organizational and financial resources to launch IPCEIs in the
first place.’> Notably, in Hy2Infra, 23 of 32 participating companies receiving state aid under the
project are from Germany, including the country's largest industrial companies such as Air Liquide
and RWE.*¢

As noted above, the EU’s approach is therefore one of cooperation around massive, targeted aid,
exceptionally approved by the European Commission. The scholars Buigues and Sekkat have
compared the different approaches to subsidies in the U.S. and EU and found the decentralized,
less interventionist American model to be more successful, particularly in science and
technology.?” As we’ll see now, this selective approach to granting massive aid will also have the
effect of creating industrial giants sponsored by certain states, often the wealthiest within the
European Union.?® This will create a European market with a two-speed competition, with richer
countries featuring concentrated, subsidized industries on one side, and poorer countries unable to
integrate into the market on the other.

Introduced into EU law in 1951 with the ECSC Treaty, state aid legislation was designed to enable
the European steel industry to maintain a competitive position in the global coal and steel market™®.
As Professor Kahn points out, the early 1950s corresponded to “a project of integration delimited
by circumstances.” to create a single coal and steel market, control institutions were set up, to
avoid industrial protectionist measures by Member States.*! This marked the beginning of state
aid law, at the heart of establishing a common market aimed at a particular industry seeking
competitiveness with the United States, then experiencing a period of growth under the auspices
of the Marshall Plan.*> Moreover, as Professor Gerbet highlights, it was impossible at the time to
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“build Europe from the top down,”* but cooperation in certain key economic sectors laid the
foundation for the community's development.** This legislation has since become well
consolidated and established, enabling competition within the EU. We now question this long
established balance with the new implementation of the IPCEIs regime.

The economists, Juhasz, Lane, and Rodrik,* in a critical analysis of industrial policies, find that
without targeted government aid, companies focus directly on productivity. Their study shows that
discretionary government choices encouraging one firm over another have often produced
significant long-term effects on the structure of economic activity.*® They highlight two problems:
governments’ tendency not to let underperforming companies fail, and the creation of excessive
market power given to selected companies, leading to lobbying and political influence, thus
diverting government efforts into activities that enrich private interests rather than social
progress.*” While government subsidies can promote economies of scale across sectors, these
generate only modest aggregate welfare gains.*® The quantitatively weak effects are due to the
inelasticity of demand.*® Thus, European governments, by establishing a massive targeted aid
system, risk creating highly concentrated markets without the ensuing demand. In a targeted
subsidy system, richer EU countries favor specific companies capable of applying for the
subsidies, and for which state intervention will have an artificial dominant position effect™® Indeed,
subsidies tend to be collected by the biggest market players, which increases concentration.>! The
selective approach of granting massive aid could have the effect of creating powerful yet highly
concentrated industries.

Through empirical analysis, economist Philippon found in 2019 that European markets were more
competitive than U.S. markets.’> At the time, he found concentration in the EU to be stable,
compared with increasing concentration in the U.S.5* However, the aforementioned mechanism
could upset this balance and potentially return us to a situation of industrial protectionism feared
since the 1950s.
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contemporaine, Paris: Armand Colin, 2007).

4See id. at 79.
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No. 31538, 2023).

46See id. at 4.
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In 2018, economists Carril and Duggan®* analyzed the impact of market structure on competition
and costs. They found that market concentration® leads to fewer competitive tenders and more
government-guaranteed contracts.’® Applying this logic developed by Carril, Rodrigo and Duggan,
this new market structure of hydrogen, while primarily aimed at mitigating climate change and
responding to international competition, may result in the creation of dominant companies. As
Professor Wu’’ emphasizes, there is a “curse of bigness”: companies that become dominant
through targeted massive state aid, in addition to having the freedom to raise prices and provide
poor services, are likely to build a power that truly escapes the competence or control of a state,
thus posing a significant democratic threat.

IV. Conclusion

In conclusion, to foster a new green industry, it is paramount to create an accessible market. Indeed,
as Professors Aghion, Bechtold, Cassar, and Herz highlighted in 2018, competition enhances
growth, drives innovation and boosts productivity.’® Without regulation on competition between
states, the largest firms could dominate, leading to increased profits at the expense of suppressed
wages and restricted opportunities for investment, innovation, and development.

However, it is crucial to acknowledge that a market cannot be competitive if it does not exist.
While a concentrated market is preferable to the absence of a market, especially in the context of
hydrogen production, it is wise not to discard all competition rules to foster its emergence.
Interestingly, a group of scholars, including Juhédsz, Lane, and Rodrik have demonstrated that
globally coordinated industrial policies can lead to substantial benefits and reduced
protectionism.’® Recognizing the EU’s challenges compared to the U.S. underscores the
importance of strategic policy alignment — internationally and within the internal EU market —
to avoid stifling innovation and foster a more sustainable and economically competitive future.
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