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ABSTRACT

This article argues that the rules of professional responsibility should extend
to lawyers advising on corporate ethical questions. It establishes how lawyers
became ethical advisors to business organizations and then suggests that the
ethical foundations of law and business have converged in a manner that brings
their conceptions of “right versus wrong” increasingly into alignment. It finds
evidence for this in two parallel developments. The first is a series of scandals
that have rocked the corporate world and are likely symptoms of a larger phe-
nomenon, the second is a series of key doctrines that have permeated professio-
nal education in law and promoted profit maximization as a shorthand for
justice. Between these two parallel stories lie shared ethical concepts that
embody the convergence in values to which this article attends. Whereas this
convergence might make decision making easier, it diminishes ethical rigor
within organizations. With that in mind, the following pages advance two
related claims. A descriptive one argues that the resulting moral convergence is
a condition in which managers and lawyers effectively rely on one another’s
conceptions of “right” rather than applying separate moral standards to ethical
problems, thereby diminishing the rigor of ethical judgment in the business con-
text. And a prescriptive claim argues that the rules of professional responsibility
could help resolve this by extending their reach to cover lawyers advising on
ethical questions in business organizations.
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INTRODUCTION

Professional legal ethics can serve as a valuable complement to business ethics
in protecting against the temptations of profitable yet harmful corporate behavior.
But this is only true when legal and business ethics remain distinct; as I will
describe, such a distinction has become increasingly tenuous. Among organiza-
tions still practicing a shareholder primacy approach to corporate responsibility, busi-
ness and law are increasingly engaged in a relationship of moral convergence. Here,
the frameworks underpinning judgment in each may have converged over time,
removing much of the complementarity in their partnership for decision-making pur-
poses. Another way to conceptualize this is by recalling Ronald Dworkin’s underly-
ing point in Law’s Empire: that law is all-encompassing in its moral authority, even
when we attempt to reflect upon its limitations and idiosyncrasies.! This Article
embraces that idea and asks what becomes of law when it harmonizes its unstated
ethical priors with those of a neighboring discipline—in this case, business.

There is inevitably a moral dimension to an action at law, and so a standing risk of a distinct form
of public injustice. A judge must decide not just who shall have what, but who has behaved well,
who has met the responsibilities of citizenship . . . If this judgment is unfair, then the community
has inflicted a moral injury on one of its members. . . .

RONALD DWORKIN, LAW’S EMPIRE 1 (1986).
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The rules of legal ethics instruct attorneys to act directly or indirectly for the
public interest.” But what exactly is the “public interest” and who gets to decide?
Among lawyers trained in the United States, there have been two competing
visions of this term—each with its own assumptions for how “moral character
and fitness™ might be understood. On the one hand, many within the legal profes-
sion still view morality in social terms; it exists among and between people and
matters most when human beings interact.* For these attorneys, justice means
fairness and equity between individuals and groups. On the other hand, others
view ethics in egoistic terms—through an individualist framework that views jus-
tice as something achieved by pursuit of self-interest.’

Both social and individualist forms of justice can be—and are—supported by
the common moral framework of Utilitarianism. This framework is consequenti-
alist, saying that the “right” decision can be determined based on expected out-
comes. Most legal scholars use Utilitarianism in its social sense, often invoking
the phrase “social utility.”® This phrase describes the expected aggregate benefit
or pleasure to a circumscribed community. And yet, two problems with this
understanding have become apparent. First, in theory, aggregate social utility
alone does not demand distributional equality or fairness. It means the economic
pie available to society should be as large as possible, but does not say how that
pie should be sliced. Second, perhaps because of the above ambiguity, many have
applied ““social utility” in a way that actually supports egoism or self-interested
utility maximization. How can this be?

According to Zach Liscow, this has occurred through a longtime emphasis on
efficiency.” In Law and Economics, two alternative definitions of efficiency are
salient. The first, Pareto Optimality, means that no individual can be made better
off by a market transaction without hurting another person.® Everyone has what
they can pay most for. The second definition, Kaldor-Hicks Efficiency, says that
even where a new transaction might benefit one party but hurt another, it is still

2. MODEL RULES OF PROF’L CONDUCT pmbl. { 6 (2016) [hereinafter MODEL RULES].

3. “Good moral character and fitness is vaguely defined as the ability to perform one’s professional work in
an open, honest and forthright manner. Most jurisdictions have statutes establishing what constitutes good
moral character and fitness.” Timothy Dinan, Bar Application Character and Fitness Background Check — Part
1, NAT’L JURIST (March 22, 2018, 9:47 AM), https://www.nationaljurist.com/national-jurist-magazine/bar-
application-character-and-fitness-background-check-part-1 [https://perma.cc/97QJ-R4JX].

4. This refers to scholars in the Law and Society and Law and Economics movements, respectively. For
more on the relationship between these see, for example, Lauren B. Edelman, Rivers of Law and Contested
Terrain: A Law and Society Approach to Economic Rationality, 38 LAW & SOC’Y REV. 181, 182-183 (2004).

5. 1d.

6. See, e.g., George P. Fletcher, Fairness and Utility In Tort Theory, 85 HARV. L. REV. 537, 537 (1972);
Izhak Englard, The Basis of Tort Liability: Moral Responsibility and Social Utility in Tort Law, 10 TEL AvIv
U. Stup. L. 89, 89 (1990).

7. See generally Zachary Liscow, Is Efficiency Biased?, 85 U. CHI. L. REv. 1649 (2018).

8. “A resource allocation is Pareto optimal if any movement from that allocation would make at least one
person worse off.” JEFFREY L. HARRISON, LAW AND ECONOMICS IN A NUTSHELL 35-36 (6th ed. 2016).



36 THE GEORGETOWN JOURNAL OF LEGAL ETHICS [Vol. 35:33

efficient if the beneficiary is willing—in principle—to compensate the victims.’
As Liscow points out, Kaldor-Hicks has come to dominate Law and
Economics.'® And yet, because it eliminates Pareto Optimality’s requirement of
“no harm done” and introduces only the possibility of compensation, Kaldor-
Hicks has actually taken the general adherence to “social utility”” and moved it to-
ward individual utility—or egoism. In effect, this has allowed Law and
Economics to over-promise itself as a “science” of legal decision-making and a
stand-in for deliberative justice. Or, as Mark Glick and Gabriel Lozada have said,
“[t]he main problem with L&E [Law and Economics] textbooks is that they
attempt to give economic efficiency, in any form, a status it should not have.
Economic efficiency is not about justice, but the law presumably is.”"!

And therein lies the issue. The conflation of utilitarian cost-benefit analysis
with egoism is a documented phenomenon in scholarship and both legal and busi-
ness practices. It is a conflation that must be acknowledged and unpacked in any
meaningful analysis of the interface of legal and business ethics. But to the extent
that this Article embraces that conflation, it does so “ethnographically”—by see-
ing this area through the hearts and minds of those currently writing about and
practicing it. Throughout this piece, I use “Law and Economics” interchangeably
with “Economic Analysis of Law” (EAL), even while there remains disagree-
ment on the mutual solubility of these terms. Some sources refer to them synony-
mously.'* Others consider EAL distinct from Law and Economics for its
unidirectional application of economic methodology to legal objects of study."?
Guido Calabresi has written of the need to use lessons about law, cultivated from
other disciplines such as anthropology, to better inform background assumptions
and methods from economics, thus prompting him to advocate for “Law and
Economics” as a bidirectional pathway distinct from the unidirectional.'* One
key implication of this distinction between Law and Economics and EAL pertains
to the legacy of Jeremy Bentham’s utilitarianism. Some have said that Bentham’s
thoughts about unfettered cost-benefit analysis are more purely reflected in EAL,
whereas Law and Economics is, or should be, more cognizant of the humanistic

9. Paretian concepts of efficiency, if applied to all public policy decisions, could lead to very limited govern-
ment action. After all, everyone would have to agree with the policy. Another version of efficiency, Kaldor-
Hicks or wealth maximization, responds to this problem. For something to be Kaldor-Hicks efficient, those
individuals made better off by the policy or change would have to be made sufficiently better off that they could
compensate those who are made worse off. The key here is that the compensation is ‘potential,” not actual.

1d. at 39-40.

10. Id.

11. Mark Glick & Gabriel A. Lozada, The Erroneous Foundations of Law and Economics, INST. FOR NEW
ECON. THINKING WORKING PAPER SERIES No. 149 1, 90-91 (2021), https://doi.org/10.36687/inetwp149
[https://perma.cc/L6YP-BN7K].

12. See Paul H. Rubin, Law and Economics, THE LIBR. OF ECON. AND LIBERTY, https://www.econlib.org/
library/Enc/LawandEconomics.html [https://perma.cc/ZR64-B8X4] (last visited Nov. 8, 2021).

13. Lewis Kornhauser, The Economic Analysis of Law, STAN. ENCYCLOPEDIA OF PHIL. (2017) (“Economic
analysis of law deploys the tools of micro-economic theory to study legal rules and institutions.”).

14. GuIDO CALABRESI, THE FUTURE OF LAW AND EcoNOMICS 4 (2016).
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idiosyncrasies that might complicate ethical judgement yet help refine economic
theories and methods."

Over the past forty years, Law and Economics’ dual visions of “justice as effi-
ciency” and “efficiency as self-interested action with hypothetical compensation”
have grown. The latter has enjoyed the financial support of major corporate and
high net worth benefactors, which in turn has led to the formation of research cen-
ters and think tanks supporting its perspective inside and outside American uni-
versities, and has brought the appointment of key writers to the federal
judiciary.'® Moreover, through the “organizational entrepreneurship” of these
centers, Law and Economics successfully entered the mainstream of U.S. legal
education and professional development—aspiring attorneys today cannot pass
through the normal three-year J.D. degree program without significant exposure
to its key precepts in the curriculum.'”” Advanced specialty courses in the topic
are also on the rise among law school offerings. In a world of increasing multicul-
turalism and globalism, where accounting for experience grows more complex,
the simplicity of Law and Economics has great appeal in the adjudication and set-
tlement of disputes. But where does this leave the moral standing of lawyers
today?

As described below, global businesses have come to rely heavily on legal
counsel in determinations of “right versus wrong.”'® Whereas the growth of
ethics in the standard business school curriculum since the scandals of the early
2000s is an encouraging development, lawyers are often the ones who are placed
prominently in the position of advising companies on doing the “right” thing."?
As I will explain, the rise of Law and Economics within the legal academy and its
subsequent influence on legal professionals has made it more likely than in prior
eras that businesses which turn to lawyers as a source of independent moral judg-
ment may hear echoes of their own cost-benefit approach to ethics. In other
words, business and law are increasingly in a relationship of moral

15. See Keith Hylton, Law and Economics Versus Economic Analysis of Law, 48 EUR. J.L. & ECON. 77, 85
(2019) (stating that EAL is the more direct descendent of Benthamic utilitarianism); see also CALABRESI, supra
note 14, at 1-2 (making the very same point).

16. See STEVEN M. TELES, THE RISE OF THE CONSERVATIVE LEGAL MOVEMENT: THE BATTLE FOR
CONTROL OF THE LAW (2008); Paul Baumgardner, “Something He and His People Naturally Would Be Drawn
to”: The Reagan Administration and the Law-and-Economics Movement, 49 PRESIDENTIAL STUD. Q. 959
(2019).

17. For example, Torts is a required first-year course in U.S. law schools. The following are just some of the
casebooks that include sections on economic analysis in tort cases: RICHARD A. EPSTEIN & CATHERINE M.
SHARKEY, CASES AND MATERIALS ON TORTS 1186, 1319 (2020); WARD FARNSWORTH & MARK F. GRADY,
ToRTS: CASES AND QUESTIONS 96, 130 (2019); JOHN FABIAN WITT & KAREN TANI, TORTS: CASES, PRINCIPLES,
AND INSTITUTIONS 158-85 (5th ed. 2020); AARON D. TWERSKI, JAMES A. HENDERSON JR. & W. BRADLEY
WENDEL, TORTS CASES AND MATERIALS 166, 514 (2021); ARTHUR BEST & DAVID W. BARNES, BASIC TORT
LAwW CASES, STATUTES, AND PROBLEMS 99 (2007).

18. See generally BENJAMIN HEINEMAN, THE INSIDE COUNSEL REVOLUTION: RESOLVING THE PARTNER-
GUARDIAN TENSION (2016).

19. I1d.
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convergence.”® This is a descriptive claim about changes that have taken place in
law beyond the purview of the average business scholar or manager. Given that,
this article also argues that lawyerly conduct when advising companies on ethical
matters should be governed by the Model Rules of Professional Conduct.

The article supports these claims by first laying a conceptual groundwork for
scholars across business, law, and the social sciences to contextualize the argu-
ments made here. It begins with a brief discussion of the role of lawyers in organi-
zational ethics and culture, then describes recent developments in the legal
profession as they relate to business organizations. In the next section, the article
examines three specific cases of ethical misconduct among global businesses, and
the role played by lawyers in those instances. The article then turns to describing
how legal thought has evolved through the influence of the Law and Economics
movement of the latter 20th century focusing on four key ideas that have come to
shape doctrine. The piece then addresses key objections provoked by my primary
claim that business and law have undergone moral convergence, and that this
may play a role in the corporate scandals over the last several decades. Finally,
before concluding, the article offers a solution to the dilemma raised: extending
application of the rules of professional responsibility to lawyers advising on ethi-
cal questions in business organizations.

I. BACKGROUND

The background context for this discussion can be found in business ethics,
law and organizations, law and markets, and sociolegal studies. Because my
claims bring together these diverse topics, some definitions are in order.

One set pertains to morality and ethics. In lay use, these terms are often synon-
ymous, but in philosophy they have distinct meanings. Morality, in lay use,
means intuitions about right and wrong. The term moral convergence, in this arti-
cle, describes an emergent co-dependence between two or more communities
such that “independent” moral judgment between them becomes a logical impos-
sibility. Ethics is a structure of rules that can lead to answers about right and
wrong, whereas morality describes a system of thought or a mentality that can
underlie those rules. In application, the terms are often used synonymously. But
as denoted in its title, this article uses them to mean slightly different things.
Ethical still refers to the systematic application of moral judgment in the profes-
sional or bureaucratic context. Legal ethics is a significant set of constraints
placed upon attorney conduct, which is most notably used to limit their pursuit of

20. Here, I am not suggesting that convergence by itself is a negative development. What makes it negative
is its coincidence with a presumed moral independence afforded legal expertise. If it were agreed that the goal
of professional legal counseling was to only advise on questions of what the law “says,” and if that was all that
lawyers did, then there might be nothing wrong with business and law sharing a singular ethical framework and
applying this to decision-making.
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market self-interest when using their professional position.*' Business ethics then
refers to systems of thought and practice for arriving at the “right” course of
action among business organizations. This article is concerned with legal ethics
as well as the reliance of business leaders on lawyers in the realm of business
ethics. As I describe here, that reliance has been historically grounded in a per-
ceived moral independence generated by the hitherto distinct ethical frameworks
assumed to be in play in Western law. In other words, business managers have
assumed lawyers to exercise independent and ethical judgment—one not prem-
ised solely on profit—in advising their organizations. But, as I suggest, the dis-
tinctiveness of the predominant framework present in law is now reasonably in
question given the influence of Law and Economics.

In the past thirty years, business ethics as a management sub-discipline has
grown and responded to numerous, widescale corporate scandals and shock-
waves. The main Western frameworks for business ethics include Utilitarianism,
Kantianism, Virtue Ethics, and Care Ethics.”* As devised by Bentham and John
Stuart Mill, Utilitarianism emphasizes “utility,” which is often synonymized with
happiness or pleasure rather than simple use value. Whereas Mill wrote that
pleasure could be experienced in qualitatively different ways, Bentham believed
that it could be evenly compared across subjects and therefore was a quantitative
measurement.” Bentham’s view lent itself well to the rise of liberal economics,
where most goods could be monetized, traded, and later securitized. Once the
pleasure derived from activities could be monetized, it could be easily compared
and weighed against the displeasure the activities would bring about for other
people or against the displeasure non-activity would conjure in the decision-
maker. Under this framework, the morally “right” choice is the one that elicits the
greatest aggregate pleasure for the relevant circumscribed system: the individual,
the family, the community, the nation, or the world.**

21. Riaz Tejani, A Working-Class Profession: Opportunism and Diversity in U.S. Law, 42 DIALECTICAL
ANTHROPOLOGY 131, 135-36 (2018).

22. See JOHN R. BOATRIGHT & JEFFREY SMITH, ETHICS AND THE CONDUCT OF BUSINESS 48-55 (8th ed.
2017); see also Rita Manning, Caring as an Ethical Perspective, in BUSINESS IN ETHICAL Focus 56-62 (Fritz
Allhoff, Alexander Sager & Anand Vaidya eds., 2d ed. 2017).

23. DAVID MEELER, Utilitarianism, in BUSINESS IN ETHICAL Focus 35-42 (Fritz Allhoff, Alexander Sager
& Anand Vaidya eds., 2017).

24. Richard Posner has explained that Law and Economics’ use of utilitarianism is, by necessity, one that
equates “happiness” with wealth maximization. See RICHARD POSNER, THE ECONOMICS OF JUSTICE, 48-49
(1983). Kantianism opposes this instrumentalist view of moral judgment. Whereas both Bentham and Mill’s
approach to “right versus wrong” choices were outcome oriented (or consequentialist), Kant argued that such
choices must focus upon the inputs to decision making—especially the incorporation of a decisional principle,
rule, or duty that, if applied, would govern the hypothetical actions of all of humanity. See Heather Salazar,
Kantian Business Ethics, in BUSINESS IN ETHICAL Focus 43-48 (Fritz Allhoff, Alexander Sager & Anand
Vaidya eds., 2d ed. 2017). In practice, this would mean that it might be right to steal from a neighbor if and only
if the circumstances causing you to do so—medical necessity for example—would be dire enough that every-
one should be forgiven for behaving similarly under the circumstances. In this sense, it matters not whether
stealing in this exact instance would produce pleasure, but whether all people stealing in all such instances
would produce a livable world. It may be useful to note, foreshadowing the discussion below, that Western legal
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Corporate social responsibility now holds that business organizations owe some
duty to civil society at large in exchange for the rights and privileges society fur-
nishes these organizations in their pursuit of profit. This, of course, has been contro-
versial. Debate was sparked by Milton Friedman’s now seminal article, “The Social
Responsibility Of Business Is To Increase Its Profits,” where he argued that the
pursuit of profit was the only true social responsibility of business, but that piece
was a response to decades of developing public sentiment that businesses should
“do the right thing”?® beyond their stated profit mission. Whereas it influenced much
in corporate life between the 1970s and 1980s, the now widely accepted idea of
stakeholder value raised by R. Edward Freeman®’ suggested companies may not
owe duties toward the public at large but are beholden to a wide array of primary
and secondary “stakeholders”—actors who participate in the company’s profit-gen-
erating activities. Companies, Freeman said, owe duties to these stakeholders if they
wish to survive past the short term and hold their moral communities—for example
profit-seeking suppliers and ecologically-minded customers—in balance.

Two points about corporate social responsibility are significant today. On one
hand, it is considered to be a truism that most business organizations, manage-
ment professionals, and business scholars publicly agree that some measure of
social responsibility is expected of a for-profit enterprise.” On the other hand,

systems—especially English common law where cases create precedent, and judges are, in effect, legislating—
quietly operated under this framework for much of the past two hundred years. After all, legislation means
selecting the governing rule that, when generalized, produces the desired social conditions. Prior to the
European enlightenment, it is arguable, Western legal systems operated substantially under an Aristotelian
framework of virtue ethics. Virtue ethics hold that the “right” decision is that which elevates the individual’s
character by pursuing “the golden mean”—the greatest balance between emotional extremes in pursuit of the
“good life.” See Richard Glatz, Aristotelian Virtue Ethics and The Recommendations of Morality, in BUSINESS
IN ETHICAL Focus 49-55 (Fritz Allhoff, Alexander Sager & Anand Vaidya eds., 2d ed. 2017). Whereas
Aristotle lived in the 4th Century B.C., the influence of his syllogistic reasoning—where we combine a major
premise (e.g., a rule) with a minor premise (e.g., a fact)—became the very basis for all legal reasoning in the
two thousand years since. Logic aside, the purpose of legal reasoning, to arrive at the “right” decision, was
also, for much of Western legal history, Aristotelian in nature: how to reach decisions that would reward or
incentivize the “good life” or virtue. Alongside these canonical frameworks lies Care Ethics. Developed ini-
tially by the feminist writer Carol Gilligan in response to the seemingly patriarchal canon of marquee Western
moral philosophers, Care Ethics suggested that doing the “right thing” meant choosing the course of action that
most promoted strong interpersonal relationships. See Manning, supra note 22, at 56—62. This was premised on
the belief that existing ethical frameworks—Utilitarian, Kantian, and Aristotelian—all pursued a form of moral
detachment from the objects of our decision-making. Under Care Ethics, Gilligan emphasized, the priority was
not abstract individual “justice” but rather a pragmatic application of “care” through decisions that affect people
as they reside in interdependent relationships.

25. Milton Friedman, The Social Responsibility of Business is to Increase its Profits, N.Y. TIMES MAG.
(Sept. 13, 1970), https://www.nytimes.com/1970/09/13/archives/a-friedman-doctrine-the-social-responsibility-
of-business-is-to.html [https://perma.cc/3GD5-XME7].

26. WARREN BENNIS & BURT NANUS, LEADERS: THE STRATEGIES FOR TAKING CHARGE 21 (1985).

27. R. EDWARD FREEMAN, STRATEGIC MANAGEMENT: A STAKEHOLDER APPROACH (1984).

28. Id.

29. David Gelles & David Yaffe-Bellany, Shareholder Value is No Longer Everything, Top C.E.O.s Say,
N.Y. TiMES (Aug. 19, 2019), https://www.nytimes.com/2019/08/19/business/business-roundtable-ceos-
corporations.html [https://perma.cc/77P6-A4WC].
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Friedman’s 1970 admonition has never quite left us, and many still—often behind
closed doors—resist defining “the right thing” on a macro-social scale.’® This is
particularly true among the many organizations like Enron and British Petroleum
who have found themselves in ethical hot water.”!

Corporate social responsibility intersects with studies of law and organizations.
Building on Max Weber’s work, Phillip Selznick laid the groundwork for modern
studies of law and organizations, arguing that bureaucratic organizations tended
to develop internal structures of “law” as they moved toward higher states of
rationalization.> This, in turn, contributed to a more general trend of “institu-
tional isomorphism” across organizations documented by Paul DiMaggio and
Walter W. Powell.> Institutional isomorphism described the way in which busi-
ness organizations came to resemble one another as new practices rendered one
more competitive and others followed suit. Cal Morrill described the ways in
which this trend has led more and more executives to develop dispute settlement
patterns within organizations they lead.** Building on that work, Lauren Edelman
studied the re-interpretation and creative application of civil rights law by
employees in U.S. corporations. ** There, she said, corporate advisers, including
compliance officers and human resources (HR) specialists, were given the task of
establishing equal opportunity policies based on the relatively new civil rights
laws developed in the 1960s.%® This development meant that “law” was in large
measure elaborated upon by—and within—corporate organizations rather than
by traditional institutions of legal authority. This “legal endogeneity,” as
Edelman termed it,

[PJosits that organizations respond to ambiguous law by creating a variety of
policies and programs designed to symbolize attention to law . . . legal endoge-
neity theory challenges the standard view of law as exogenously created or
determined outside the boundaries of organizations. In the standard exogenous
view, a law is a downward force that is primarily coercive and determinative . . .
. Legal endogeneity theory, by contrast, sees law, at least in part, as an upward

30. John M. Mason, Maximizing Shareholder Value Comes First - and the GE Example, SEEKING ALPHA
(Oct. 10, 2019), https://seekingalpha.com/article/4295958-maximizing-shareholder-value-comes-first-and-ge-
example [https://perma.cc/ZSR2-39T3].

31. See Robert Bryce, Enron’s Ken Lay and BP’s Tony Hayward Were Paid to Be Reckless, THE DAILY
BEAST (June 24, 2010), https://www.thedailybeast.com/enrons-ken-lay-and-bps-tony-hayward-were-paid-to-
be-reckless?ref=scroll [https://perma.cc/235R-AVHL].

32. Max WEBER, FROM MAX WEBER: ESSAYS IN SOCIOLOGY 214-217 (H.H. Gerth & C. Wright Mills eds.,
1946). See generally PHILLIP SELZNICK, LAW, SOCIETY, AND INDUSTRIAL JUSTICE (1969).

33. Paul J. DiMaggio & Walter W. Powell, The Iron Cage Revisited: Institutional Isomorphism and
Collective Rationality in Organizational Fields, 48 AM. SOC. REV. 147, 150 (1983) (discussing the concept of
institutional isomorphism).

34. CALVIN MORRILL, THE EXECUTIVE WAY: CONFLICT MANAGEMENT IN CORPORATIONS 16-20 (1995).

35. See LAUREN B. EDELMAN, WORKING LAW: COURTS, CORPORATIONS, AND SYMBOLIC CIVIL RIGHTS
(2016).

36. For example, Title VII of the 1964 Civil Rights Act, the Age Discrimination in Employment Act of
1967, and the Equal Employment Opportunity Act of 1972; see EDELMAN, supra note 35, at 5-6.
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force. Legislatures, administrative agencies, and courts tend to incorporate and
condone ideas about law and compliance that become common and widely
accepted within organizations.?’

Legal endogeneity describes some of the ways in which corporate organiza-
tions became the incubators of a new modern deregulatory approach—one that
would lead to more widespread privatization of public services and utilities in the
1990s and 2000s.

Starting in the 1980s, lawyers began to take greater responsibility in corporate
organizations. The emergence of this trend owes itself to changes in the structure
of the legal profession itself. On one side of the coin has been the rise of the in-
house corporate counsel. Documenting this, Ben Heineman explains that the in-
house counsel role did not become what it is today until late in the 20th century.*®
This was a result of increasingly costly outside legal services due to more com-
plex global transactions and changing perceptions among lawyers about “suc-
cess” within the profession.”” As Heineman writes,

More deals and more disputes required more attention of more business lead-
ers, who began to discover that ‘making’ expertise inside the organization,
rather than ‘buying’ legal services outside, could increase speed, quality, and
productivity . . . [and] as inside lawyers began to assert their power, the posi-
tion of General Counsel, which had once seemed a backwater for lawyers who
failed to make partner at major law firms, began, in the 1980s and 1990s, to
attract many more premier lawyers from outside the c:ompany.40

As in-house legal departments grew, law schools and senior attorneys began
advising a new crop of graduating law students that the job of the inside counsel
was one of the most desirable a lawyer could have: it afforded high compensation
sufficient to justify the costs of becoming an attorney; it brought added benefits
such as stock options associated previously only with rank and file workers or
leadership positions of a non-legal nature; and it demanded the work hours of a
nine-to-five job rather than the grueling “billable hours” expected of big law firm
associates.*!

On the other side of this professional coin has been growing interest in “JD
Advantage” employment.** A term largely resulting from the law school rankings
system, “JD Advantage” refers to those types of jobs which do not require a law
degree but for which having one becomes advantageous—either during the
recruitment process or in executing the job functions. This includes fields such as

37. EDELMAN, supra note 35, at 12.

38. Id.

39. HEINEMAN, supra note 18, at 7.

40. Id. at 10-11.

41. E. ALLAN FARNSWORTH, AN INTRODUCTION TO THE LEGAL SYSTEM OF THE UNITED STATES 32 (2010).

42. See generally William D. Henderson, The Market for Recent Law Graduates, in BEYOND ELITE LAW:
ACCESS TO CIVIL JUSTICE IN AMERICA 184 (Samuel Estreicher & Joy Radice eds., 2016).
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corporate compliance and human resources, for example. During the 2000s, law
schools began complaining that the main rankings body, U.S. News and World
Report, was only collecting employment data pertaining to law graduates who
became practicing attorneys—that is to say, those who became active members
of their state Bar.** This omitted the fraction of students who instead went straight
into the business world in the types of positions listed above.** Combined, the
“inside counsel revolution”* and the rise of “JD Advantage” legal employment
made corporate life a much larger feature of the professional experience of new
attorneys.

Since roughly the mid-2000s, these developments in the profession have led to
growing attention to the role of “lawyers as leaders” in the business world.*
Once viewed as merely a transaction cost, attorneys are increasingly seen as play-
ing an active role in steering (or failing to steer) companies toward doing the right
thing—toward playing a key role connecting organizational conduct and societal
benefits in what business school dean Thomas Horan has called the “Arc of
Purposeful Leadership.”*’ Constance Bagley viewed “legal astuteness,” the
capacity to use good legal judgment in organizational leadership, as its own sig-
nificant variable in the success of commercial firms.*® In arguing for the impor-
tance of reflection on lawyers as leaders, Deborah Rhode wrote that the qualities
which allow attorneys to achieve leadership roles are not the qualities that make
for an ethical corporate leader. These include the characteristics of egoism and
ambition for money and power.*” These qualities, Rhode writes, are the same
qualities that encourage a “win at all costs” approach when attorneys advise cor-
porate executives in decision making. And yet, they are in many ways encour-
aged at the level of law school education itself. There, classroom dynamics such
as forced curve grading and professorial cold-calling encourage a cutthroat and
performative machismo that writers like Elizabeth Mertz argue lies at the heart of
a lawyerly ideology—one that severs moral reflection from the jobs of legal

43. See id. at 191-92; see also Brian Dalton & Elie Mystal, ATL vs. Law Dean vs. Common Sense: What
Weight Should be Given to Solo Practice and to “JD Advantage” Jobs in Law School Rankings?, ABOVE THE
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and law school deans applauded the move as it permitted them to report higher overall employment percentages
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analysis and oral advocacy.” These various studies are part of a growing body of
work reflecting on the development of leadership skills among lawyers.

This Article builds on those by homing in on the pathways between professio-
nal education and organizational ethics. Its argument responds to Jeffrey
Nesteruk’s call for a theory of the ethical ramifications of corporate law.”!
Subsequent responses looked at the substance of the lawyer-client relationship
for evidence about the ethical role of business lawyers. Using “identity theory,”
Sally and Hugh Gunz argued that in-house attorneys in business organizations
wear multiple hats as professionals and employees leading them to select among
available identities to make ethical trade-offs, unlike their peers in professional
firm practice who are fixed in their sense of self.’> Examples include aspirations
to executive roles, and incentives that give counsel a financial stake in their
organization’s profit. This is in direct distinction from an earlier study in which
South African researchers found legal ethics (e.g. professional ethics governing
lawyerly conduct) consistently trumped business ethics (e.g. moral frameworks
applied in business organizations) in hypothetical conflicts where attorneys were
forced to choose between the two.”® Barbara Mescher found weakened ethical in-
dependence among Australian lawyers arising solely from their own conflicting
commercial interests.”* Both comparative observations about the legal profession
are relevant as they come from other common law systems and well-developed
Western economies. This Article, by contrast, examines not the relationship
between lawyers and clients but the ethical assumptions behind one dominant
movement within legal professional training.

Finally, the role of law in markets further frames this discussion. How, given
the robustness of Western legal orders reaching farther into the Global South, as
well as preoccupation with the rule of law and transparency, could business and
banking practices have become so risky as to jeopardize the very foundations of
capitalism itself (demonstrated most recently in the 2008-2010 global financial
crisis)? Exciting scholarship out of U.S. law schools began to track this evolution
and found at its origins new, ingenious conceptions and uses of law.””> Annelise
Riles wrote that it was business lawyers (among others) who had devised and

50. See generally ELIZABETH MERTZ, THE LANGUAGE OF LAW SCHOOL: LEARNING TO THINK LIKE A
LAWYER (2007).
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Conduct, 19 J. Bus. ETHICS 363, 372 (1999).

54. Barbara Robin Mescher, The Business of Commercial Legal Advice and the Ethical Implications for
Lawyers and Their Clients, 81 J. Bus. ETHICS 913, 914 (2008) (arguing that the magnitude of business law
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helped enforce a new regime of “collateral” that secured corporate transactions
across vast expanses of space and time and gave rise to a new environment in
which global capitalism could flourish and flow.”®

Prior to all of this, the global capitalist system required initial steps to convert
tangible and intangible goods and services into “capital.” If land and labor could
be mixed with capital to result in yet more capital, how was this alchemical pro-
cess catalyzed? The answer, writes Katharina Pistor, is in “coding,” or labeling
the raw materials such as land and human labor—both items that are not naturally
fungible—as objects of exchange.”” Land could be securitized and used as “col-
lateral” in the way Riles describes only once this was done.”® Labor could then be
traded for compensation in the ways that would make equal opportunity within
organizations so significant in the way Edelman illuminates.’® Law, says Pistor,
provided the code underpinning contemporary capitalism.®® All of this tells us
that law sits at the foundation of the modern market and encourages us to ask
whether law can be autonomous from market culture itself.

One of the key lessons from sociolegal studies is that law is never independent
of society but rather sits on a normative continuum with morality.®' Morality,
explained above, consists of the questions and answers communities pose them-
selves about right and wrong pertaining to specific behavior and action, as well as
questions of how people see their place in the world at large.**Ethics, meanwhile,
describes the frameworks that emerge out of moral reflection. These are both
first-order norms. If so, then law is a second order norm system. For a rule or
standard to become law, it must originate with public morality, become an
accepted norm within a community or society, and then become inscribed orally
or through writing with a certain authoritative formality. This second order qual-
ity is what Paul Bohannon famously labeled “double institutionalization”**—the
capacity for legal institutions to often echo social ones.

In the process of becoming law, behavioral norms circulate between the collec-
tive morality of a society and the legal order. As one evolves, it may pull the other
along with it. Sociolegal scholars have, for this reason, focused heavily on law’s
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interaction with social change.®* Taken together, they tell us that changes in legal
theory may influence the morality of the wider legal culture. In other words, if
law is morality institutionalized, and morality can be nudged using law, then they
sit along a continuum that we might consider more broadly as “legal culture”. If
law and morals sit along a continuum and both belong to legal culture, then what
“counts” in the study and training of new lawyers is more than just learning what
the law “says.” It also, quite substantially, includes what the law means to achieve
or policy.® In this way, the three-year law school learning process that most law-
yers go through in the United States can become highly influential on attorney
behavior in the post-graduate employment context, because what it takes to
become a lawyer is not simply learning the rules; it is, as Mertz masterfully dem-
onstrated, learning how to “think like a lawyer” in general.®® “Think like,” in this
widely circulating phrase, is doing a lot of work; it includes both rational analysis
of law and real-world facts, as well as moral reflection and sorting of right from
wrong.

In short, new generations of American lawyers can and do enter the working
world with understandings of law and morality influenced (at least) or structured
by (at most) the understandings of law and morality taught in U.S. law schools.
As outlined below, to the extent that Law and Economics has grown to become
an influence on law schools, it has also grown to become a major influence on
legal behavior in organizations. The next two sections delve more deeply into
that behavior, as well as into recent developments in law school intellectual life
and training that may be related to it.

II. ORGANIZATIONAL ETHICS AND BUSINESS LAW

In considering the extension of professional responsibility to new fact patterns in
business law, it may be useful to start at the end and work backwards. Taking a case
method approach, this section looks at three recent corporate scandals and the appa-
rent role of corporate attorneys in their unfolding. This offers a multi-perspectival
view of the part attorneys can play before and after corporate scandals.®’

64. Take, for instance, a norm that says, “killing another human being without justification will be a crime
punishable by death.” We might call this initially a cultural norm originating in the community’s ideas of right
versus wrong. Unjustified killing is “wrong,” whereas retributive killing of someone who has violated the norm
is “right.” This, in turn, reflects public morality; the penalty of death may be said to restore a moral balance that
was tipped when the original crime took place. Applied to an actual murder case enough times with acceptance
and collective memory, whether in the most “simple” tribal setting or the most “complex” urban context, this
rule becomes re-institutionalized as having the higher authority and coercive abilities of “law.”

65. The definition of “law” is a perennial topic for debate among legal scholars, but this statement is based
on the idea that law professors at Tier-1 law schools tend to discuss public policy in their classrooms and the de-
velopment in legal writing over recent decades to include “rule explanation” segments in brief and memo writ-
ing. In other words, the purpose of rules remains a fixture in and around application of “law.”
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outside litigation attorneys. Rather, it assumes that executives hire these professionals in good faith with some
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A. BOEING

On October 29, 2018, Lion Air Flight 610 plunged into the Java Sea off the
coast of Indonesia, killing all 189 passengers and crewmembers. On March 10,
2019, Ethiopian Airlines Flight 302 crashed into the Ethiopian countryside, kill-
ing all 157 passengers and crewmembers. Both disasters involved the new
Boeing 737 Max airliner, a redesigned version of the 737 that was intended to be
lighter, allow greater capacity, and consume less fuel than its predecessors.®® The
plane was also equipped with a software system designed to correct its pitch if
computers detected a stall—a loss of lift caused by speed or angle changes. This
system, known as a Maneuvering Characteristics Augmentation System
(MCAS), was quietly installed in the aircraft without notice to many airline pilots
and without instructions on how to override it should it erroneously take over the
plane’s movements. Flight data recorders and ground radar showed both Flight
610 and Flight 302 plummeting quickly in their final moments and suggested that
both sets of pilots were struggling to understand how to manage the MCAS in
real time before their planes and passengers hit the ground or water.®” How could
a respected aircraft manufacturer have created a product intended as an improve-
ment to consumer air travel that turned out to be this dangerous?

The answer draws together two key themes that, unfortunately, run through
organizational ethics. The first is self-regulation. In 2005, the United States Federal
Aviation Administration (FAA)—following substantial lobbying efforts from the
aerospace industry itself—created a new regime of self-authorization that allowed
manufacturers to, in effect, become their own safety regulators.”” This regime was
notably similar to others contemporaneously established in sectors such as energy.
For instance, in the case of the BP Deepwater Horizon oil rig explosion and spill,
the United States Department of the Interior, through its Minerals Management
Service (now known as the Bureau of Ocean Energy Management, Regulation and
Enforcement), had allowed self-reporting of environmental protection and safety
measures among oil drilling firms.” In the case of the FAA practice, efforts by one
U.S. senator to reform the practice were directly met with intensive lobbying by
Boeing and other companies.”” In both the BP and Boeing cases, the justification for
self-regulation had been a familiar one: efficiency demands that regulation be

intention to submit to their expert judgment and raises the likelihood that the role played by corporate attorneys
has both legal and ethical ramifications.
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entrusted to those most familiar with the risk-generating commercial activities. Who
more possesses this familiarity than the industries themselves?

A second theme is the emphasis on short-term profit seeking. In the case of
Boeing’s 737 MAX, employees were aware of the considerable risks being cre-
ated by a deteriorated safety culture. In 2018, for example, before the first crash,
one employee wrote another that they would not trust the aircraft to carry their
own family.”” Company safety culture was subordinated to share price—espe-
cially in the run-up to the release of the anticipated 737 MAX. Internal messages
and emails paint a picture of a profit-focused management culture at the world’s
largest aircraft manufacturer, where pressure for short-term shareholder returns
seems to have overwhelmed safety concerns.”

When describing organizational safety culture in this way, it is important to note
the emphasis was on ““short term” profit. As many companies have learned, cutting
corners with product safety often catches up with the organization in the long run. In
this case, Boeing lost $18.6 billion by March 2020—its first losses since 1997—
because of the choices made.” But where were the lawyers in those choices?

Boeing’s general counsel through the 737 MAX affair was J. Michael Luttig, a
former judge on the United States Fourth Circuit Court of Appeals. By the time
of his retirement, he owned $3 million in Boeing stock in addition to receiving a
$7 million income from the company. While it can raise several issues in profes-
sional ethics, attorney ownership of stock in one of their clients is not in itself
considered a conflict of interest under the Rules of Professional Conduct.”
Corporate counsels are in the unique professional position of being both employ-
ees of and legal counselors to their organizations. This has long raised what some
call the “partner-guardian” tension.”” On the one hand, the general counsel has a
duty to advise their company with a realistic and protective view of legal risk and
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responsibilities. On the other hand, they are compensated—for instance through
stock options and other revenue incentives—in a way that may make them the
beneficiary of potential profit-generating shortcuts in compliance or evasion of
liability.

In the aftermath of the two major crashes, Boeing CEO Dennis Muilenburg
moved Luttig from his role of General Counsel into a crisis-management role as
counselor and senior advisor. In that position, Luttig coordinated a team of “high
powered”’® defense attorneys from the top law firms in the world. In this role as
top legal defender, he was considered to have performed well.”” But in terms of
advising Muilenburg of his ethical responsibilities as CEO during these disasters,
Luttig may have fallen short by promoting what some called, “a lawyer-driven
admit-no-wrong playbook.” In the intervening months between the first and
third crashes, the company, on the advice of its legal team, chose not to identify
known problems with the MCAS system, denied responsibility, and opted not to
recall the highly dangerous product it had created.®'

B. VALEANT

On August 5, 2015, stock in Valeant Pharmaceuticals (Valeant) sold for
$262.52 per share. Over the two years prior, the value had more than doubled. A
year later, in 2016, it was decimated to less than $30.*? By Milton Friedman’s
standards,* Valeant’s CEO Michael Pearson had far exceeded his “social respon-
sibility” before colossally failing it. How?

Valeant had existed in Southern California since the 1950s with mixed success
and took on Pearson in 2008 after his work as an outside consultant. In 2010,
Pearson orchestrated a merger with Biovail Corporation in Canada and relocated
company headquarters there, which brought Valeant’s tax obligation to as low as
five percent.** Meanwhile, it pursued a campaign of acquiring other pharmaceuti-
cal companies and either stripping them of their research and development budg-
ets or hiking the prices of lifesaving drugs they already produced. Price hikes
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were becoming more common in the biotech sector, which attracted criticism
from the public and U.S. lawmakers, leading Pearson to deny that its move was
part of a concerted strategy.® But as analysts documented, most of the company’s
U.S. profits were a result of price increases.*® Prior to its collapse in value,
Valeant attempted a hostile takeover of Allergan plc, the maker of Botox. While
the effort was nearly successful, it ultimately failed because Valeant’s aggressive
approach, which included reputational attacks, was viewed as unseemly and in
bad faith.®” Moreover, the company’s plan in acquiring a respected industry giant
that had generated considerable value from research was to, “slash Allergan’s
research-and-development costs by 90 percent, saving billions of dollars and cre-
ating immense short-term profits.”®

Finally, in addition to aggression and unstatesmanlike conduct, Valeant was
accused of fraud using the small “specialty” pharmacy Philidor Rx Services
(Philidor). Using its own employees to pose as Philidor’s, Valeant had the phar-
macy push its drugs on consumers and ultimately began treating Philidor’s sales
as its own for accounting purposes.® This occurred just as Pearson’s strategy of
leveraging—in other words using corporate revenues to acquire more companies
rather than reinvesting in research—was catching up with the company and its
valuation was coming under scrutiny. Whereas the prevailing logic had been an
almost cult-like following of CEO Pearson, a handful of critical short sellers
forced the investing market to demand transparency and accountability leading to
the final collapse of Valeant shares with investors losing billions of dollars in the
crash.”® Again, where were the lawyers?

Valeant’s Robert Chai-Onn joined the company in 2004 as General Counsel
and Executive Vice President. In 2014, Chai-Onn was reported to have earned
roughly $5 million more than CEO Michael Pearson.”' More importantly, in mid-
2015, Chai-Onn’s name appeared on one of the key pieces of evidence linking
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Valeant to its shell pharmacy Philidor.”*> Chai-Onn—as general counsel— signed
and sent a demand letter to R&O Pharmacy in Camarillo, CA insisting on pay-
ment of nearly $70 million to Valeant for unpaid invoices. But, said R&O, it had
never once received any such invoice, and had never done business with Valeant.
It attempted to follow up with Valeant for evidence of the debt, but Valeant failed
to reply. In a lawsuit filed by R&O, its attorneys, said, “one of two things must be
true: 1.) Valeant and R&O are victims of a massive fraud perpetrated by third par-
ties; or 2.) Valeant is conspiring with other persons or entities to perpetuate a mas-
sive fraud against R&O and others.”* Investigative journalists would later
discover that R&O did in fact do business with Philidor and “[t]hat an important
financial relationship exists between Philidor and Valeant’s KGA unit is inargu-
able.””* Indeed, most of Philidor’s business by that time was pushing Valeant
drugs on consumers, offering copay waiver coupons as an incentive, and then bill-
ing insurance at the higher and higher retail drug prices the company was setting.
According to State Bar records in California, Chai-Onn had no disciplinary
actions against him as of August 2021.” Similarly, despite filing numerous insider
trading reports with the Securities and Exchange Commission during his tenure, he
appeared to have no illegal trades related to Valeant.”® But, legality aside, were his
actions as corporate counsel on behalf of Valeant—facilitating its Philidor fraud
scheme—ethical? Before answering this, one final case deserves consideration.

C. WELLS FARGO

The Boeing and Valeant cases offer circumstantial evidence of questionable
advising by corporate counsel and the problem of incentive structures in likely
causing this. Wells Fargo, on the other hand, offers an example of direct involve-
ment by an in-house legal team and subsequent assignment of blame by an inter-
nal investigation. In the early 2010s, as the dust settled from the banking crash of
2008, it looked as though Wells Fargo was one of the few large consumer banking
firms that had escaped relatively untarnished. While there was a general distrust
for banking institutions that had traded on speculative mortgage derivatives and
then foreclosed on and evicted vulnerable families, Wells Fargo preserved much
of its folksy, Main Street-friendly image captured in the symbol of its ubiquitous
stagecoach.”” But, behind the scenes, starting as early as 2002 and reaching an
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apogee by 2011, Wells Fargo employees engaged in a systematic practice of
aggressive “cross-selling”—pushing new banking products on unwary
customers.”®

Wells Fargo’s scheme began with an internal campaign to incentivize local
banking employees to open as many new accounts per day as possible. This cam-
paign meant that if a customer approached a banker in need of a checking
account, that banker was instructed to ‘“cross-sell” savings, brokerage, credit
card, and other accounts in order to reach stiff numerical quotas for new accounts
opened weekly. This placed a heavy psychological burden on employees, many
of whom were just grateful to have a banking job after the Great Recession.”” But
the stresses this placed on individuals, and the organizational culture it created,
were extraordinary. “I was in the 1991 Gulf War,” wrote one employee in an in-
ternal memo, who followed this statement by saying, “I had less stress in the
1991 Gulf War than working for Wells Fargo.”'® This level of pressure forced
retail bankers to push multiple products on customers so that some individuals
had numerous accounts—checking, savings, credit card, mortgage, investment,
etc.—they did not need or want, and then received penalty fees on ones that
remained unused for years.'”" In many cases, employees opened fraudulent
accounts in the names of people who never requested or signed for them.'”* By
2016, it was estimated that Wells Fargo had opened up to 500,000 unauthorized
credit cards and more than 1.5 million checking accounts.'® When customers
complained, internal practice was to discipline individual employees but keep the
pressure on to open more accounts.'® These accounts, it was later revealed, were
used to demonstrate to Wells Fargo shareholders that business was booming.'®
Over the ten years from 1996 to 2006, Wells Fargo stock shares increased in
value from about $13 to about $36 per share. From 2011 to 2015, just four years,
they had risen from $24 to $58 per share.

For several years Wells Fargo executives deflected blame toward individual
branch employees and managers for this widespread fraud. In many cases, fol-
lowing customer complaints, individuals were fired despite a documented
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campaign known as “Going for Gr-Eight”—in which the goal of eight total
accounts per customer, was a stated expectation.'®® As investigations grew in the
wake of the fraud, the question became how much executives knew about the cor-
porate culture that had developed. To begin with, the CEO John Stumpf, who pre-
sided over the company’s worst years, was well aware of the culture he had
inherited from his predecessor, Richard “Dick” Kovacevich. “When asked why
Wells Fargo had a cross-selling goal of eight, he’d say, ‘The answer is: it thymed
with “great!”””.'” By 2020, the United States Office of the Comptroller of the
Currency placed personal liability on eight of the bank’s top executives. This
included CEO John Stumpf and Carrie Tolstedt, the Head of Community
Banking (the division most directly implicated in the fraud); but it notably also
included the company’s general counsel, James Strother.'” This was noteworthy
in that attorneys have not often been named directly as perpetrators in corporate
fraud cases.

In 2017, the Independent Directors of the Board of Wells Fargo & Company
released an internal “Sales Practices Investigation Report” assessing the root
causes of the scandal. In a section specifically addressing failures of the bank’s
legal department, it concluded that two divisions of the company’s in-house coun-
sel team had “significant involvement with sales integrity issues” well before the
public scandal.'” In a stunning passage, the report states that,

The Law Department’s focus was principally on quantifiable monetary costs —
damages, fines, penalties, restitution. Confident those costs would be relatively
modest, the Law Department did not appreciate that sales integrity issues reflected
a systemic breakdown in Wells Fargo’s culture and values and an ongoing failure
to correct the widespread breaches of trust in the misuse of customers’ personal
data and financial information.""°

Here, the cost-benefit orientation applied by Wells Fargo’s in-house attorneys
is familiar. It substantially resembles the utilitarian framework described at the
beginning of this article—one that has featured prominently in thinking about
business ethics since Bentham and Mill. In other words, a decision is ethical
under that framework and under Wells Fargo’s sales philosophy if the prospective
aggregate benefit outweighs the sum of individual harms created by its execution.
In this case, the strengthening of the community banking division justified indi-
vidual risks created. Access to more consumer banking on Main Street made it
acceptable to force discrete consumers to pay more in hidden account fees.
However, lawyers are supposed to be independent advisors to heads of industry,
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not adherents of the moral logics that govern for-profit commercial institutions.
As Heineman writes, corporate counsel are not mere partners of the firm, they are
“partner-guardians”—roles that may be in tension but are nonetheless both
indispensable.'"!

Despite the popularity of stakeholder corporate social responsibility, Boeing,
Valeant, and Wells Fargo all demonstrated a tacit commitment to Friedman’s
shareholder primacy doctrine saying that the pursuit of share price is paramount
—subject to “law and ethical custom.”''? But what, if anything, has happened to
“law and ethical custom”—what many refer to as Friedman’s “guardrails”? Why
do many commentators leave these out when speaking critically of Friedman’s
influence on corporate conduct? The answer is that, at a high level of generality,
we must acknowledge that one of the greatest architects of these guardrails, the
federal regulatory state, has itself been severely weakened in its role over the past
forty-some years. Whether it is called Reaganism, neoliberalism, or anti-sta-
tism,'"? the move to minimize federal regulation over numerous aspects of corpo-
rate life has—on its face—removed much of the form and substance of “law and
ethical custom” as a meaningful curb on corporate shareholder value
maximization.

Apart from public law, there is the more immediate issue raised by this article:
a convergence between the ethics of corporate profit-seeking and the ethics of the
legal profession, furthered in part by the rise of Law and Economics. What hap-
pens when legal advising, displayed by the cases above for instance, mirrors the
consequentialist ethics Friedman enduringly promoted? This could mean corpo-
rate lawyers come to act increasingly as agents of the organization rather than as
guardians or advisors of it. Although contrary to basic tenets in legal ethics,''* it
would be a logical extension of a long-running misapplication of agency theory
—whereby managers were nearly reduced to being agents of corporate sharehold-
ers—as described by Frank Dobbin and Jiwook Jung following the financial crisis
of 2008.'"°

In each of the three cases above, the ethical framework of utilitarianism—
albeit an egoistic version of it conflating social and individual utility—appeared
to govern the legal counsel’s influence on organizational decision making. To see
that framework so clearly at the heart of in-house lawyering in major U.S. firms is
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surprising given the longstanding expectation for professional independence
among lawyers. That is until we examine recent changes in U.S. legal theory and
professional training.

III. CHANGES IN LEGAL THOUGHT AND PROFESSION

The legal profession in the United States has undergone consistent change
throughout its history. This section traces that history in brief and suggests that
the overall trajectory has been one of increasing convergence between the under-
lying ethics of the legal and business professions.

The very inception of the American bar in the colonial period was one of dis-
juncture and difference from its parent legal system: English common law.''®
Lawyers in the early United States would either travel by boat to London to study
and gain admission at the Inns of Court or they would apprentice and “read law”
in an existing law practice in the New World. Once the Revolutionary War broke
out, it became impossible to travel to England, and the United States legal educa-
tion system began to develop as its own, freestanding institution.''” The earliest
law schools began turning out young attorneys who then favored fellow alumni
in hiring and professional partnerships, and the system of prestige networks that
remain with us today began to be forged. These early law schools continue to be
the most elite, and the most influential in the world of multinational business
organizations today.'"®

The U.S. legal academy kept a pure, formalist vision of law until about the
1930s. In the interwar period, which included the Great Depression and New
Deal, scholars of American law began to see the urbanization and cultural plural-
ism of the cities as a reason to consider law in its social context. The Legal
Realists, as they became known, argued that understandings of “law in action”
were equally if not more important than “law in books” alone.'" These scholars
began taking into account research from psychology, anthropology, sociology,
and economics as they considered the role law should play in the 20th century.'*®
Initially, the most important movement to spring out of Legal Realism was
Critical Legal Studies. CLS, as it has been called, believed that law could be a
force in maintaining social inequalities, and that it could therefore also be used to
ameliorate them. This movement coincided with and took inspiration from the
Civil Rights Era in the 1960s, and it found success in American law schools
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through the 1970s."*' Attorneys trained in this period went on to work in the judi-
ciary, legislature, and regulatory arm of the executive branch, bringing about a
new era of government oversight and social protection from private, commercial
activity.'” As one would expect, business leaders did not embrace these
developments.'*?

In the 1980s, therefore, business leaders began to organize and contribute fi-
nancial support to a movement of conservative and libertarian legal experts that
had developed below the radar over the previous decades. The relative marginal-
ity of these experts in the 1960s and 70s may have been due to prevailing interests
in social and distributive justice among academics, and due to the earlier invest-
ments in progressive academic research by what Steven Teles has called the “lib-
eral legal network™ that emerged out of the New Deal and saw a rebirth in the
1960s thanks in part to the Ford Foundation.'** Business leaders noted a school of
thought sitting at the margins of American law schools known as Law and
Economics. They viewed this as a potentially powerful tool in a prospective effort
to confront and limit the regulatory wave inspired by the New Deal, CLS, and the
Civil Rights Era.'*®

The key intellectual developments of the Law and Economics movement had
already been proposed by the time the conservative legal movement embraced it.
In the 1960s and 1970s, economists at the University of Chicago began to argue
that economics sat at the foundation of what law was capable of doing. Their
work, now referred to as “first wave” Law and Economics, immanently opposed
the rise of socialism and communism in the East and argued that human freedom
was key to a healthy political economy.'” Friendrich Von Hayek'?’ and
Friedman'?® were two of the biggest names in this movement that paired democ-
racy and capitalism, but it was Ronald Coase'*’ who brought freedom of contract
and other legal precepts into what the Chicago School was saying about political
economy. In the ensuing decades, legal scholars'*® began to closely embrace
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Chicago economics, and the innovations in legal theory and interpretation they
would produce remain highly influential today. Law and Economics in that pe-
riod saw an explosion in productivity fueled greatly by four theories that revolu-
tionized the field: the Coase Theorem, Efficient Breach, Optimal Deterrence
theory, and the Hand Calculus.

A. THE COASE THEOREM

The first of these major innovations was from Coase’s 1960 paper “The
Problem of Social Cost.” His theorem said that, in the absence of transaction
costs, a society could arrive at the most efficient distribution of goods through
market transactions among itself."*' This idea assumed that people are rational
value maximizers and that they would go after the goods they valued most inas-
much as they could afford to do so. A collectible vintage automobile, for exam-
ple, would wind up in the hands of the collector who valued it the most, and the
seller would obtain the greatest compensation for its purchase when collectors
could openly bid at their highest amounts. The Coase Theorem, as it is now
called, always begins with the preface, “in the absence of transaction costs.” This
phrase is significant; it brackets away most of what social life entails including
reputational, familial, cultural, religious, and linguistic limitations on people’s
ability to communicate—Ilet alone trade—freely with one another. But it also
means that law, often one of the biggest transaction costs in business—should do
its best to step aside. The regulatory state should recede to a minimum, and judges
should adjudicate disputes based on a determination of who values the object in
dispute—a property, a right to pollute, an injury—the most. Most significantly,
the theorem also suggests that judicial outcomes may actually be “irrelevant” in
market terms, because the parties may simply bargain for the rights involved after
the fact of litigation.'*

The Coase Theorem may be the first and most prominent innovation in eco-
nomics that made its way into law. Today, casebooks—from which first year stu-
dents are taught—in contracts, property, and tort law all feature some mention of
this idea.'* For new initiates it can be surprising; what is an economic theory
doing in a law textbook? What is the purpose of advocating for justice when
doing so is deemed “irrelevant” as seen from the market?

B. EFFICIENT BREACH

In the field of contracts specifically, another innovation inspired by Law and
Economics research has been efficient breach. Historically in contract law, when
the elements of a valid contract were all present and a party to the agreement
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violated a material term of that agreement, they were considered to be in “breach”
of contract. In many cases, the factual question of whether such a term has been
violated is not difficult; rather, the case turns on the validity of the contract, the
specific term, or the damages that resulted. Also, historically salient was the idea
that breaches of contract might be forgiven for several contextual reasons that
made performance of the agreement practically problematic. “Impossibility,”
“frustration of purpose,” and “force majeure” are all variations on this theme.'**
These legal theories held over from the earlier days of commercial contracts
when it was understood that the only acceptable reasons not to perform on a bind-
ing promise toward someone were related to the difficulties created in doing so;
these same difficulties could arise in many more situations, so the willingness to
forgive a duty made sense in its universal applicability.'*

Beginning in the 1970s, scholars looking at contract disputes began entertain-
ing a different reason for excusing violations of agreed terms.'*® This was
inspired in large part by the growing dominance of the commercial contract—an
agreement designed for explicit monetary gain to at least one party—in the legal
landscape. What if there had been no obstacle to the performance of a contractual
duty, but the end goal of commercial gain was no longer viable? Sure, courts
could uphold the contractual duty for deontological reasons only: under a
Kantian framework, duties that are assumed in good faith should be carried out
because the world would not be livable if anyone could just evade them at ran-
dom. One should uphold their promises because they have incurred a duty to do
so. But, under a utilitarian framework defining “right” in terms of wealth creation,
the loss of prospective monetary reward should be fatal to the enforcement of the
agreement. It is not enough that one party might view it this way; courts are not in
the business of making life easier for one party alone. But if that party could argue
that the enforcement of the contract would be inefficient for the community at
large, then it would make little sense for a court to enforce an undertaken duty
just in the name of Kantian morality. The theory of “efficient breach” said a party
to a contract could evade its enforcement by arguing that such enforcement would
destroy rather than create aggregate wealth in a community.'?” But again, there is
a marked slippage between social and individual utility: under Kaldor-Hicks “ef-
ficiency”, some individuals can be made better off by a distributional improve-
ment but the beneficiary of an efficient breach may have no obligation to share
new gains resulting from a release from obligation.
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This soon fell under criticism from moral theorists of contract who viewed
keeping promises as “right” in itself."*® The isolation of efficient breach to con-
tract law is of little consolation on this subject.'** Indeed, “breach” is by defini-
tion a concept that already implies a contract of some form. But the proportion of
civil cases arising out of contract—particularly in the business world—is enor-
mous. For example, a 2005 Bureau of Justice Statistics found that thirty-three per-
cent of all civil trials in state courts involved contract disputes.'* Therefore, it
changes little to say efficient breach is isolated to contract law because the impli-
cations of this concept for corporate life and business ethics remain widespread.
To briefly summarize, economic analysis of contract presumes that “doing the
right thing” can be defined in terms of monetary outcomes. Next, duties under-
taken by agreement among organizations can be wiped away when it is socially
“cheaper” to do so. But, under Kaldor-Hicks efficiency, there may not be obliga-
tions to spread gains from this type of breach of contractual duty. Ultimately then
what becomes of the moral character and integrity—the creditworthiness—of
commercial institutions? Whether or not they engage in efficient breach, business
organizations in general can lose credibility from this, and require incentives
based on the specter of litigation'*' to perform as expected.

C. OPTIMAL DETERRENCE

A third innovation from Law and Economics was optimal deterrence theory.
This theory applied most in the realm of tort liability. It said that decisional out-
comes in cases of civil harm—for example, products liability, in which a com-
mercial product injured the end user—should be reached in a manner that is most
efficient for the society at large.'** The underlying idea was that in deciding
liability, courts were not simply rendering private justice, they were also creating
public policy. If a company could be found strictly liable for, say, a glass jar of
peanuts breaking upon opening and cutting the plaintiff’s hand'**, then not just
this company but all companies, would have to ensure the safety of their product
containers until the moment their products arrived in the consumer’s hand,
Historically, courts were aware of this policy effect but decided cases based upon
classic Kantian and Aristotelian ideas about right versus wrong. With the prolifer-
ation of Law and Economics, the emphasis on Kaldor-Hicks raised the belief that
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these decisions could also be used to ensure the most “efficient” use of social
resources.'** Richard Posner initially said that wealth maximization was a form
of utilitarianism, but as Daniel Ostas writes, he later eschewed utilitarianism as a
kind of master narrative of Law and Economics.!*® Yet, as Liscow and others
write, even while wealth maximization and utility may have fallen out of fashion,
the underlying foundation of “efficiency” in Law and Economics has not.'*® A
rule that was overly inclusive—that is to say granting damages to plaintiffs who
perhaps had been imprudent in their uses of the product—would be wasteful as
there could be no benefit to “charging” a corporation for misconduct that was out-
side its own hands. Optimal deterrence theory said judges should determine liabil-
ity in just such a way that it discouraged unsafe behavior only so far as doing so
would not become wasteful of aggregate resources. Recognizing that case outcomes
may affect social behavior, the theory held that this behavior should be made safer
only as much as doing so was efficient. Under optimal deterrence theory, decisions
should minimize the cost of accidents and the costs of avoiding them.'*’

Once again, the ethics of such decision-making leave much to discuss. People,
that decision-making said, should not act with the utmost care to one another
because life is precious and harming another outside of self-defense is a breach of
universal human duties or virtues. Rather, people should act with only the level
of care whose costs do not outweigh its benefits where costs and benefits could be
theoretically social but practically individualized.

D. THE HAND FORMULA

Following this reasoning, the final, and perhaps most ubiquitous legal theory
endemic to Law and Economics is known as the Hand Calculus from the seminal
case U.S. v. Carroll Towing.'"*® There, U.S. Second Circuit Judge Learned Hand
had to decide whether a barge loaded with flour for the U.S. war effort and
moored in New York Harbor should have been more diligently surveilled by its
owners prior to breaking loose and crashing into neighboring boats and docks.
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The main question in the case was whether the company in charge of the vessel
employed sufficient staff to watch the barge throughout the day and night.'*’ This
question could be generalized to a more essential question about all of negligence
liability: How do we determine when an actor has behaved below the requisite
standard of “reasonable care”? The answer, said Judge Hand, could be distilled
into a simple calculus.

Since there are occasions when every vessel will break from her moorings, and
since, if she does, she becomes a menace to those about her; the owner’s duty,
as in other similar situations, to provide against resulting injuries is a function
of three variables: (1) The probability that she will break away; (2) the gravity
of the resulting injury, if she does; (3) the burden of adequate precautions.
Possibly it serves to bring this notion into relief to state it in algebraic terms: if
the probability be called P; the injury, L; and the burden, B; liability depends
upon whether B is less than L multiplied by P: i.e., whether B less than PL.'*

As later summarized by Posner, the Hand Calculus was a formulaic way of
expressing Benthamic Utilitarian ethics.'”" In negligence, it meant that the “right”
decision was one in which doing any more to mitigate risks taken would outweigh
the economic advantages of taking that risk in the first place.

These key tenets of Law and Economics have found their way into numerous
cases over the decades since this intellectual movement took root."”* They would
also find further support through the establishment and creation of several new
think tanks and university research centers sponsored largely by private benefac-
tors—some of whom had been defendants in tort and contract cases and were
unhappy about the far-reaching effect of these case outcomes on their corporate
activities.'>® With this infusion of financial support also came a powerful wave of
faculty and staff recruitment—an effective tidal wave of institution-building
within the academic wing of the legal profession that was directly intended to
counterbalance what had been perceived as the increasing drift of American law-
yers toward public interest goals and away from commercial enterprise.”* As
Law and Economics took root in the academy for these reasons, it would exert
considerable impact on the formation of new lawyers. It augured the emphasis on
quantitative rankings as a determination of law school quality and choice.'*
It helped to emphasize the “human capital” approach to legal education and
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justified increasingly burdensome student debt levels.'”® It may even have
inspired the deregulation of the law school accreditation process and the advent
of for-profit law schools.'”” And it fostered a vision of legal ethics shaped by a
conception of legal services as themselves a form of commercial activity riding
tandem toward increased wealth with the explosion in financial capitalism during
the same period.'®

IV. MORAL CONVERGENCE

Starting from the corporate scandals of the past several decades and working
backwards, we see that the ethical judgment in large commercial firms has often
placed profit over limiting harm to passengers, shareholders, and small deposi-
tors. Examples of this conduct abound, and the above cases of Boeing, Valeant,
and Wells Fargo are but some of the many high-profile illustrations. In each of
those cases, corporate counsel was in a position to advise executives on the
proper course of action. In each case, in-house counsel also stood to benefit hand-
somely from the wrongful conduct employed by the corporation or its subsidiary.

At this stage, it is useful to revisit the nuances inherent in the ethical position
of utilitarianism by asking the following question: Were newsworthy product
cases a faithful application of utilitarianism or a violation of it? In the historic
Ford Pinto case, for example, Ford had been informed that the placement of inter-
nal fuel tanks in its famous compact vehicle was unsafe and would lead to vehicu-
lar explosions upon impact.'” Ford lawyers calculated the likelihood and
frequency of such incidents, the cost of bodily injury and death that would result
and weighed these factors against the cost of recalling the dangerous vehicles.
Ford determined that settlement payouts would be less costly than eliminating the
risks it had created, so the company chose the former course of action. Later,
when court proceedings assessing the punitive damage award for one plaintiff
uncovered this internal, ex ante, deliberate choice, the court saw this as evidence
of bad corporate judgement.'®

Perhaps Ford’s conduct, much like Valeant, Boeing, and Wells Fargo above,
was egoist rather than utilitarian—as self-interested rather than socially useful.
And yet, the question it raises for the corporate context is: what do we mean
by “self” and “society”’? As has been said in a variety of forms and contexts, “cor-
porations are people.”'®" The French sociologist Emile Durkheim viewed
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corporations at the dawn of the twenty-first century as some of the best exemplars
of “organic solidarity”—from an archaic type of weak social relation based on
necessity to a stronger modern one based on complementary choice and mutual
gain.'®® And as Gerald Gaus wrote, the corporation exhibits several qualities that
are closer to socialism than pure market capitalism.'® By this, he meant that the
organizational solidarity around employee retention and promotion, as well as
employer-subsidized group healthcare, were ironically more collectivist that
most of what we see in Western society at large. This echoes Hayek, who felt the
system of reward in capitalist firms was more other-oriented: “Reward for merit
is reward for obeying the wishes of others in what we do, not compensation for
the benefits we have conferred upon them by doing what we thought best.”'®*
Indeed, in the French language today one of the words for “company” remains
société—a reflection of the collectivist roots and organic solidarity reflected in
business organizations. The point is that ethical decisions taken for the betterment
of the corporation—as most are—do not uncomplicatedly fall into the category
of egoism, because the firm is often seen and behaves as a micro-society. And so
perhaps the slippage from a utilitarianism social in nature to one egoistic or indi-
vidualist in nature, in this context results from the ambiguities inherent in the
term society itself. Indeed, even outside this context, as described at the outset of
this article, lawyer-economist focus on Pareto-optimal distribution, emphasizes
the social benefit of individual pursuits of self-interest.'®

The importation of this idea into legal analysis and institutions, however, is the
primary subject of this article. In historical perspective, this importation is a rela-
tively new phenomenon; American lawyers have always been trained in the
precepts of English common law.'® Historically, the ethical frameworks under-
pinning common law were of diverse Western origins; in some cases, the breach
of a duty was controlling irrespective of the severity of outcome or the chain of
causation that ensued.'® In other instances, virtue mattered most as in cases
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where courts consider “moral turpitude” to be a cause for heightened punish-
ment.'®® Utilitarianism, meanwhile, though it was an ethical system founded in
18™ century England, took some time to find its way deeply into common law ju-
risprudence. Attorneys were slow to argue, and judges slow to accept en masse
that the “ends justify the means” when it comes to assessing the right thing to do.

But the rise of Law and Economics represents, despite assertions of continu-
ity'®®, a shift in this history away from duty and virtue-based ethics and toward a
utilitarian perspective that found assessing right versus wrong could be simpler
than before. Reducing good judgment down to that which helps to generate the
most aggregate wealth, Law and Economics argued that “justice” was a micro-
economic rather than social or philosophical problem. The legal theories cited
above, the Coase Theorem, efficient breach, optimal deterrence, and the Hand
Formula, are all taught in the very first year (often first semester) of law school,
when most professional socialization occurs. They are embedded in the ubiqui-
tous case books professors use for contracts, torts, property, and even civil proce-
dure. Most new attorneys are exposed to, if not immersed, in them.

Meanwhile, the choice of some large corporations to make decisions that favor
profit over other forms of social responsibility even in the face of stakeholder
theory is nothing new.'” But the general agreement from academic law—repre-
sented by one of its most vocal subfields today, Law and Economics—that ethical
choices can be assessed based often on Utilitarian cost/benefit thinking, is unprec-
edented. It has led to the situation that forms the title and argument of this paper:
that business and law are today in a relation of heightened moral convergence.

To recap, this convergence has been characterized by several parallel trends.
First, the growth of lawyers in business organizational leadership, spelled out in
Section I above, has meant that professional legal training has played a larger role
in the culture of corporate organizations. Second, the ongoing rise of Law and
Economics has made its consequentialist account of justice an extremely impor-
tant—if not the most important—school of thought in legal education. And third,
the ongoing adherence to shareholder primacy as a paradigm in business manage-
ment—as seen in the three case studies of Section II—has amplified ethical mis-
conduct under the aegis of efficiency. In short, as this article asserts, while
companies rely more and more on attorneys to help them discern the right thing
to do, attorneys are trained more and more to discern right and wrong by a logic
that has driven many businesses since the 1970s.

To this argument, several objections are foreseeable. The first is that the exam-
ples of ethical breach—both those given above and those not—are exceptions
that prove a different rule. But, if they are exceptional as lapses, it is only in that
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they were themselves detected. Indeed, the pervasive number of cases like these
and a likely number of unreported ones suggests the underlying logic to them is
probably far more common than we know.

A second objection might be that the problem lies not in too many legal coun-
selors advising on business ethics but rather in too few; that companies should
subject themselves to more advising from lawyers, not less, and that the problem
is executives listening insufficiently to the advising they receive. This would be
true if law supplied robust, alternative ethical considerations. Yet zero times ten
is still zero. Although “zero” alternative ethical frameworks might be an exagger-
ation for the entire profession, this is not the case for the self-selecting group
comprising corporate counsel and business lawyers more generally. On these
groups, the influence of cost-benefit thinking is likely strongest.'”!

A third objection may be that Law and Economics touches primarily the legal
academy—Iegal theory and legal education—rather than professional practice.
But this proposition is weakened by a cursory look at the federal judiciary and
regulatory agencies. Several of the most prominent Law and Economics theorists,
Richard Posner, Frank Easterbrook, and Guido Calabresi, have sat as judges on
Federal Courts of Appeal, and the Federalist Society—the most prominent con-
servative lawyer association in the United States—has successfully recom-
mended appointments for decades from a list that includes numerous libertarian
lawyers.'”?

And finally, a fourth objection is that lawyers should never have been granted
moral deference in the first instance. With lawyer jokes abundant in the popular
culture, the moral equanimity of attorneys has long been a question; companies
that turned to them for ethical advice were thus confusing, perhaps fatally, law
and ethics. But the advent of a licensed, professional bar with a monopoly on
legal services is historically new. In both the Roman Empire and early Colonial
America, lawyers could be “laypersons,” albeit respected and learned members
of the community.'”” In many cases they were those deemed to be highest in
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virtue. Today, in the world of international commercial arbitration, where bar
licensure is neither a possibility nor a reputational variable, this emphasis on vir-
tue remains strikingly prominent.'” This suggests that, in historical and compara-
tive perspective, absent a strict licensure regime, moral character is one of the
key independent variables for faith in legal expertise. Where licensing is required,
it is still nominally an important factor.

V. SOLUTION

In this section I will argue that the Preamble of the Model Rules should be
amended to add language condemning professional advising that leads to signifi-
cant and foreseeable ethical breaches, and Rule 2.1 should be revised to make
ethical reflection a necessary aspect of client counseling. The previous sections
have suggested that there is a convergence between business and law at the level
of ethical framing. While this does not mean to suggest every business lawyer is
guided by the principles underpinning Ultilitarianism, Law and Economics,
Kaldor-Hicks efficiency, or egoism, it does assert that a predominant ethical tend-
ency transmitted through contemporary legal education is one of cost-benefit
thinking. Comparing this with the traditional shareholder primacy view of corpo-
rate social responsibility, what we see is an unprecedented level of similarity, if
not direct overlap. This article has raised this form of moral convergence as a red
flag because, although business ethics are not their primary focus, business law-
yers are increasingly relied upon to give their stamp of approval to actions man-
agers and executives might otherwise fear as “wrong.”'”> Here, questions of
“wrongfulness” in the ethical sense become superseded by answers about
“wrongfulness” in the legal sense. As this piece has documented, several of the
largest corporate ethical breaches of the past twenty years are illustrations of this
dilemma.

To begin to resolve this problem, the ethical training of lawyers must be
returned to a central place in legal education. Law students should be taught from
the earliest stages that their decisions and advising about “what is legal” are not
divorced from implications about “what is ethical.” This runs contrary to the way
standard issue-spotting is used in both classroom and exam contexts.'’® It need
not displace the issue-spotting faculties that law students are trained to develop; it
need only complement it. But law schools are slow-changing and may not
embrace new recommendations and institutional incentives to make ethics “feel”
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more significant to legal education. If not, how do we incentivize law schools and
professional responsibility scholars and teachers to emphasize the ethical in the
legal? Moreover, do we hold practitioners more accountable for offering legal
advice that, while sound with respect to the law, leads to ethical breaches that
cause harm to employees, customers, the environment, or the general public?

The surest way to achieve this accountability is to modify the existing regime
of professional responsibility so that it applies to legal advising in which corpo-
rate, business, or commercial ethical questions are implicated. As currently
adopted in most states, the Model Rules of Professional Conduct do not apply in this
way. In a few places, the current rules come close. Section 5 of the Preamble states,
“A lawyer should use the law’s procedures only for legitimate purpose. . . .”'"”
Legitimate purposes, in this use, could by itself be read as “ethically praiseworthy”
or something to this effect. But the wider context of its use in this section suggests
otherwise; the ensuing language describes duties to preserve the integrity of
legal process and institutions. “Legitimate purposes’ here likely means purposes
that do not abuse the system. This language is therefore ineffective on its face
for discouraging the kinds of legal advising that led to, for example, the Wells
Fargo scandal.

Similarly, Section 6 of the Preamble says, “[A] lawyer should cultivate knowl-
edge of the law beyond its use for clients, [...], a lawyer should further the pub-
lic’s understanding of and confidence in the rule of law and the justice system. . . .
A lawyer should be mindful of deficiencies in the administration of justice. . . .”'"®
The potential for these statements to guide lawyerly ethical conduct is seemingly
high. They imply that knowledge of the law is part of a larger body of values, not
simply in the service of one client. They suggest public confidence in law is para-
mount and should not be compromised, and they say that one should not take
advantage of weaknesses in legal protections or institutions meant to benefit the
public. All of these are things that pertain to the kinds of conduct seen in Boeing,
Valeant, and Wells Fargo in the past decade, and that is a good thing. But the pre-
scription offered in Section 6 is systematically weak: “Therefore, all lawyers
should devote professional time and resources and use civic influence to ensure
equal access to our system. . .”'” This entreaty to donate time lies behind much of
our pro bono channel for legal services, which is better than nothing. However,
duties to avoid large-scale corporate wrongdoing cannot be discharged by individ-
ual lawyers donating time to promote “access to justice.” Systemwide problems
call for systemwide solutions.

Section 9 further states, “[w]ithin the framework of these Rules, however,
many difficult issues of professional discretion can arise. Such issues must be
resolved through the exercise of sensitive professional and moral judgment
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guided by the basic principles underlying the Rules.”'® Here, the concession to
the complexity of context in legal advising is most healthy, and encouraging. But
again, the section goes on to specify that the duty to use moral judgment is mainly
for the benefit of clients and other participants in the legal system.'®' Although
this language remains preambular, it has, as in all code interpretation contexts,
significant weight. If Section 9 were not limited to clients in this way, it could bet-
ter protect the public at large by asking attorneys to think twice before risking
harm to the community or society.

Next, in Section 16 we learn that “[t]he rules do not, however, exhaust the moral and
ethical considerations that should inform a lawyer, for no worthwhile human activity
can be completely defined by legal rules. The Rules simply provide a framework for
the ethical practice of law.”'®* Herein lies perhaps the most promising language in the
Preamble as far as accountability for business ethical advising on the part of lawyers is
concerned. But it could go further. As written, Section 16 simply states that there are
other principles to take into account beyond “the legal.” This leaves open to consider-
able interpretation what those principles might be, and how much they can be permitted
to conflict with determinations of legality. This section ought to specify that viable
Western frameworks for deciding “right from wrong” include virtue (e.g. Aristotelian),
duty (e.g. Kantian), and care (e.g. quasi-feminist) ethical traditions.'®* Beyond those,
non-Western frameworks such as Confucianism could be enumerated to emphasize the
importance of a moral framework when approaching ethical advising.

Finally, moving from the Preamble to Rule 2.1 of the Model Rules, we find an
express admonition that lawyers presently acting as advisors, “may refer not only to
law but to other considerations such as moral, economic, social and political factors,
that may be relevant to the client’s situation.”"®* As Comment 2 on Rule 2.1 specifies,
however, “a lawyer is not a moral advisor as such.”'® This specification seems to
reflect an outdated view of lawyers as purely legal advisors, and it does not internalize
the developments, described in Section II above, positioning lawyers as integral busi-
ness leaders. Ethics and morality are implicated in all legal advising, especially in sit-
uations where large organizational conduct is capable of generating rapid, widespread
costs and benefits. And again, the normative thrust of this instruction to consider ethics
is weakened by the discretion conceded in the word “may.”
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In the world of business ethics, there is no greater condemnation of ethical con-
duct than a court ruling with substantial damages awarded to a plaintiff, or class
of plaintiffs. For students and scholars in the fields of management and organiza-
tional leadership, legal judgments serve as a kind of shorthand for ethical reason-
ing—even when in theory they should be kept separate. This returns us back to
the premise suggested earlier in this article that businesspeople depend on jurists
increasingly to advise what is “right.” Taking this tendency into account, and
combining that with my observations of the above sections of the rules of
Professional Conduct, I suggest that the Preamble of the Model Rules be
amended to include language that condemns legal advising which leads to signifi-
cant and reasonably foreseeable ethical breaches, and that Rule 2.1 be amended
to make ethical consideration a necessary component of legal advising.

Such a principle may be analogous to the jurisprudence around ““foreseeability”
in tort law. There, many ask, should it matter whether only proximate resulting
harm was foreseeable, or should we extend liability for more harms that follow
further down a chain of causation. As currently practiced by courts, the more haz-
ardous the activity, the broader the scope of liability admitted.'®°

In cases of corporate ethical breaches resulting from otherwise sound “legal”
advice, the same should be true. A corporate counsel to a Fortune 500 company
may be able to reasonably say this or that decision will be legal under the current
law—and therefore not liable for malpractice—but she should not be unaccount-
able for doing so when the likelihood of mass harm to the public or environment
was reasonably foreseeable. Language to this effect should be added to Section
16 of the Preamble and to Rule 2.1.

Notwithstanding philosophical debates about the contiguity between morality
and ethics, and assuming that both describe deep considerations of custom about
“right versus wrong,” then it would seem Rule 2.1 is perhaps the most opportune
site for inserting the principle that lawyers ought to consider salient ethical frame-
works in advising large organizations capable of rendering substantial harm
through the pursuit of a self-oriented utilitarianism. The rule should thus read:

In representing a client, a lawyer shall exercise independent professional judg-
ment and render candid advice. In rendering advice, a lawyer shall refer not
only to law but to other considerations such as moral, economic, social and po-
litical factors, that may be relevant to the client’s situation.
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In adopting this revision, the drafters of the Model Rules may open themselves
to criticism that they have failed to specify whose morals or contextual factors
should count in ethical reflection. But, through the Comment process they can spec-
ify that they are not endorsing one moral, social, or religious system over others—
simply asking professionals to reflect on some extra-legal bases for “right versus
wrong,” particularly in situations where law is not vocal or decisive. Indeed, this is
merely asking attorneys to reflect purposefully on something they are likely already
doing tacitly or subconsciously. Some readers may feel these changes ask too
much, that attorneys already have broad fiduciary duties to their client and to the
Court, and that adding new duties to protect the general public is overly burden-
some. Some guidance from the rules of academic research ethics might be compa-
ratively instructive. Although foreign to most legal academics and practitioners, the
research of most scientific, biomedical, and social scientific disciplines is governed
by the Common Rule codified at 45 C.F.R. 46."®” This rule is a formalization of
decades worth of ethical review and debate about the practices of research on
human subjects in the wake of violations such as the Tuskegee Syphillis study, the
Milgram Experiment, and the Stanford Prison Experiment.'"®® Today, all human
subjects research leading to generalizable results must be vetted by institutional
review boards (IRBs) at most colleges and universities. Public grant funding is not
permitted unless this step is first completed.'®

Among the many principles IRB committees are trained to use in assessing
risks and benefits of human subjects research, one stands out as supportive of the
argument of this article: beneficence. According to training materials all research-
ers must review prior to submitting an IRB protocol, all human subjects research-
ers must observe the principle of beneficence.'” So what is it?

Beneficence — Persons are treated in an ethical manner not only by respecting
their decisions and protecting them from harm, but also by making efforts to
secure their well-being. Such treatment falls under the principle of beneficence.
The term “beneficence” is often understood to cover acts of kindness or charity
that go beyond strict obligation. In this document, beneficence is understood in a
stronger sense, as an obligation. Two general rules have been formulated as com-
plementary expressions of beneficent actions in this sense: (1) do not harm and
(2) maximize possible benefits and minimize possible harms."”"
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If this sounds much like the Hippocratic oath of the medical physician, that is
by design. The National Commission charged with studying the problem of ethi-
cal violations in research determined that this entreaty to “do no harm” was a nec-
essary and non-negotiable element to making modern scientific research
trustworthy, honorable, and even valid.'*> Henceforth, scientists had duties to not
only cause minimal harm in their studies, but to actively seek out ways to benefit
their participants and the general public through their work. Furthermore, while
there appears to be an irony in the second “general rule” articulated above—
namely, that the principle of beneficence calls for a cost-benefit analysis— one
must keep in mind that the problem addressed in this article has not been the
“social utility” school of utilitarianism, but rather the particular version of indi-
vidualistic or egoistic utilitarianism encouraged by Law and Economics’ empha-
sis on Kaldor-Hicks efficiency as a stand-in for up-front ethical reflections about
harm and distributive justice.

Why beneficence should apply in the case of scientific research but not in pro-
fessional legal practice is puzzling. While it may be true that lawyers are primar-
ily advocates rather than public servants, scientists are in no greater sense natural
servants of civil society. And yet, the standard to which we hold them is dictated
not by their “natural” role but rather the possibility and scope of harms they may
potentially create—even when great social benefits might be anticipated. In this
case, with the rise of multinational corporations and potential for massive corpo-
rate wrongdoing, a similar expectation of beneficence is reasonable to impose
upon lawyers. The additional language broadening the scope of application in the
Model Rules is one efficient way to promote this expectation.

CONCLUSION

This article has argued that business executives and lawyers are increasingly in
a state of moral convergence. In business, the persistent “Friedmanian” view of
corporate social responsibility places profit over other objectives, and in law most
Law and Economics has deemphasized duty, virtue, and care ethics to generally
favor a framework that supports individualized profit seeking. There may be
room to debate whether corporate organizations are “individuals”, but the point is
that, by design, they typically manage their affairs “as though” separate from con-
textual social structures.

Given this, the ABA should include a more explicit statement on the professio-
nal responsibilities that obtain in large business organizations, where “sound legal
advice” can sometimes support gross ethical failures. Encouraging more inde-
pendent ethical judgment in this way can only help to protect the law from
becoming adjunct to business and allowing it to remain its own “empire.”"*?
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