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INTRODUCTION

When you think of a gig worker, likely an Uber or Lyft driver comes to mind.
Perhaps a TaskRabbit helped you move last weekend, or you have hired a
SmartSitter to watch your children in the past. Independent workers, categorized
as contractors, domestic workers, gig workers, and some part-time workers have
pervaded the collective understanding of what it means to work in the United
States for years.'

According to The Work of the Future: Building Better Jobs in the Age of
Machines, led by David Autor at the Massachusetts Institute of Technology, “the
distinction between these employment categories has arguably grown more am-
biguous over time, while the incentive for employers to reclassify employees as
independent workers has only increased.” In this November 2020 report, Autor
and his research team concluded, “[t]here is no ready solution to this problem,
but it is clear that employment policy and regulation requires innovation to keep
pace with the changing structure of work.”

Independent work is not unique or segregated to lower wage, unskilled labor.
Rather, independent work has long been a part of the legal industry. This Note
addresses the unique position “gig lawyers,” defined as contract lawyers that uti-
lize platform-based technologies to find projects and assignments, hold in the
U.S. economy.

Part I will argue gig lawyers are a distinctive subset of independent workers,
tracing the history from traditional contract lawyering through the entrance app-
and web-based platforms in the legal industry. Part I will analyze how the
increased use of these types of platforms to find gig lawyers presents several com-
plex, novel ethical issues, including issues related to confidentiality, competence,
and the unauthorized practice of law. Part III will consider the future of gig
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lawyers in a post-COVID-19 landscape and conclude additional guidance is
needed from the American Bar Association (ABA) via the Model Rules of
Professional Conduct. It will recommend that the Model Rules must be revised to
bolster innovation and further economic opportunities for lawyers in the gig
economy.

I. GIG LAWYERS ARE A UNIQUE SUBSET OF INDEPENDENT WORKERS

A contract lawyer is “a lawyer who engages to perform legal services for other
lawyers on an intermittent or impermanent basis.”* Contract lawyering is by no
means a new form of independent work.” It has been a part of the legal profession
in the United States since at least the mid-1980’s.° This subset of lawyering saw
one of its greatest increases following the Great Recession, as the industry “strug-
gle[d] from a downturn that [] produced a glut of unemployed U.S. lawyers. . .””

Contract lawyers can perform the same functions as law firm associates or in-
house counsels (i.e., facilitating document review, drafting contracts and settle-
ments, preparing and conducting depositions, and executing legal research).® The
title can come with the allure of flexibility for the lawyer.” This flexibility, how-
ever, comes at a price.'” The average contract lawyer in 2016 made $27 per
hour."" This was a forty percent decrease from 2005, when the national average
rate for a contract lawyer was $38 per hour."?

In 2016, the McKinsey Global Institute identified two primary types of contract
lawyers: “reluctants,” who struggle to find full-time employment opportunities,
and “free agents,” who enjoy the flexibility of temporary work and actively seek
it out.””

Worcester State University Professor Robert A. Brooks has previously argued
that temporary lawyering “de-professionalizes” the industry, writing in 2011:
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We expect professional work to be autonomous, collegial, and independent
and to involve interesting, challenging, customized, and individualized work
that serves a broader public purpose. However, powerful forces are reshaping
professional work, making it more like other types of work. . .Professional
work is becoming more insecure and, in some areas, is also being degraded.'*

Contract lawyering has continued to mature alongside the platform economy
insurgency and the widespread use of technology to secure temporary work. Gig
lawyers, however, are a distinct subset of contract lawyers. This is because they
utilize an additional platform as an intermediary to identify potential opportuni-
ties and are paid as independent contractors through the platform itself.

AppearMe,"” Hire An Esquire,'® and LAWCLERK ' are just three examples of
U.S. app- or web-based platforms that pair potential clients (i.e., supervising
attorneys, businesses, or individuals) and gig lawyers together to complete client
work.

A. CASE STUDY: LAWCLERK

LAWCLERK was founded in 2015 as a virtual marketplace that provides “all
the benefits of being a boutique firm, but with a pool of exceptionally talented
lawyers to draw from.”'"® LAWCLERK allows a supervising attorney to post a
project onto its portal."” Gig lawyers, referred to as “Lawclerks,” can then apply
for the project with a resume, writing samples, and reviews, or the supervising at-
torney can select “on-demand lawyers” to build their own team.*

The supervising attorney assumes all responsibilities for the work product and
conducts payment through the platform.?’ LAWCLERK receives twenty-eight
percent and the Lawclerk receives the latter seventy-two percent.”> LAWCLERK
states it does not offer legal advice or services.”

It does not claim an employer-employee relationship or attorney-client rela-
tionship with any of the parties.** With this unique business model, LAWCLERK
co-founder Kristin Tyler predicts large-scale transformation in the legal industry:
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. .it’s really going to revolutionize the way that solos and small practitioners
can practice law. I think it’s going to let them operate leaner, meaner, keep
their overhead low. Make them much more competitive with bigger law firms.
But I also see a lot of bigger law firms looking to trim some extra expenses and
use LAWCLERK.”

In some instances, gig lawyering perhaps helps with democratizing informa-
tion and providing legal services to those who otherwise would not have access.*
Only a supervising attorney, defined as the licensed attorney responsible for the
request work product, can hire gig lawyers on a platform like LAWCLERK, how-
ever.”” To that end, gig lawyering could also be a way to bypass employee status
and rely exclusively on independent workers.

Contract lawyering in the past has been described as a “race to the bottom.
With the advent and widespread use of technologies like LAWCLERK, it seems
possible that this will exacerbate, or perhaps accelerate, the substitution of full-
time employees with lower wage, temporary work.

The average gig lawyer will no longer be a mid-career attorney enjoying flexi-
ble work hours on the beaches of Hawaii, but rather a new, entry-level lawyer
with hundreds of thousands in debt and less than full-time employment status.*
We have seen this story before as the price of innovation has been complete deci-
mation of incumbents at the detriment of workers in the taxi industry by way of
Uber and Lyft.*

Take, for instance, an environment wherein two attorneys are completing the
same or similar tasks at a U.S. law firm. One of the lawyers is an employee of
the company, earning a salary and employee benefits like healthcare insurance.
The other attorney, however, is classified as an independent contractor, working
at significantly lower hourly pay rate with no employee benefits or guarantee of
continued work beyond the contracted duration.

9928
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As Autor’s committee points out, “employees [are] find[ing] themselves
increasingly outsourced, sub-contracted, working part-time or on demand, and
with less leverage and fewer worker protections.”" There is reason to be cautious
of these seismic shifts.*?

Perhaps what makes gig lawyers fundamentally different from Uber or Lyft
drivers, however, are the stringent education and licensing requirements as well
as ethical duties of the legal industry.*® The barriers to entry are significantly
higher. Even at $27 per hour,** gig lawyers are some of the highest paid workers
in the platform economy.*” Gig lawyers also can hold unparalleled political and
social capital not readily available amongst other independent workers.*

With this framework in mind, it is clear gig lawyers have both more autonomy
and agency, making them easy to distinguish from other categorical independent
workers (i.e., an Uber driver). For these reasons, gig lawyers are well-positioned
to advocate for change for both themselves—by securing protections through the
Model Rules—as well as transforming the platform economy for independent
workers more broadly.

II. GiG LAWYERS PRESENT COMPLEX, NOVEL ETHICAL ISSUES

An additional aspect unique to gig lawyers, as compared to independent work-
ers generally, are the ethical obligations that arise under the ABA’s Model Rules
of Professional Conduct. Gig lawyers present several ethical challenges related to
confidentiality, competence, and the unauthorized practice of law.*’

31. Autor, supranote 1, at 28.

32. See generally Keenan, supra note 4.

33. See generally Clifford Winston and Quentin Karpilow, Should the US Eliminate Entry Barriers to the
Practice of Law? Perspectives Shaped by Industry Deregulation, AMERICAN ECONOMIC REVIEW: PAPERS &
PROCEEDINGS (2016), 171-76, https://www.aeaweb.org/articles?id=10.1257/aer.p20161001 [https://perma.cc/
9P3X-BDGE] (last visited Feb. 26, 2021).

34. Goldhaber, supra note 10.
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A. AN OVERVIEW OF THE APPLICABLE MODEL RULES

Several Model Rules bear on this analysis. First, confidentiality is defined
under Rule 1.6, stating in pertinent part “[a] lawyer shall not reveal information
relating to the representation of a client unless the client gives informed con-
sent.”*® Informed consent is defined under Rule 1.0(e), which “denotes the agree-
ment by a person to a proposed course of conduct after the lawyer has
communicated adequate information and explanation about the material risks of
and reasonably available alternatives to the proposed course of conduct.”*

Several suggest gig lawyering presents significant confidentiality and disclo-
sure issues because of the information asymmetries that exist between the plat-
form, client, and gig lawyer given their short-term nature.”” Some also query
whether, and to what extent, these platforms essentially operate as “virtual law
firms,” yet evade the same duties, responsibilities, and entry qualifications as their
rival industry incumbents.*'

Additionally, Rule 1.1 on competence requires a lawyer to have “the legal
knowledge, skill, thoroughness and preparation reasonably necessary for the rep-
resentation.”** While not directly on-point, comment 6 also instructs:

Before a lawyer retains or contracts with other lawyers outside the lawyer’s
own firm to provide or assist in the provision of legal services to a client, the
lawyer should ordinarily obtain informed consent from the client and must rea-
sonably believe that the other lawyers’ services will contribute to the compe-
tent and ethical representation of the client.** The reasonableness of the
decision to retain or contract with other lawyers outside the lawyer’s own firm
will depend upon the circumstances, including the education, experience and
reputation of the nonfirm lawyers; the nature of the services assigned to the
nonfirm lawyers; and the legal protections, professional conduct rules, and eth-
ical environments of the jurisdictions in which the services will be performed,
particularly relating to confidential information.**

Accordingly, lawyers who contract with other, nonfirm lawyers and set forth a
process of prescriptive conflicts checks as well as client acknowledgements can
thus satisfy the text of and policy behind Model Rule 1.1. What is less clear, how-
ever, is whether these responsibilities can, and should, attach themselves to the
gig lawyer platforms, or apps, themselves.

38. MODEL RULES OF PROF’L CONDUCT 1. 1.6(a) (Am. Bar Ass’n 2020).

39. MODEL RULES OF PROF’L CONDUCT 1. 1.0(e) (Am. Bar Ass’n 2020).

40. See Jing Li, Platform Economy in Legal Profession: An Empirical Study Online Service Providers in
China, 35 UCLA PAC. BASIN L.J. 97 (2018).

41. Id.

42. MODEL RULES OF PROF’L CONDUCT 1. 1.1 (Am. Bar Ass’n 2020).

43. See also MODEL RULES OF PROF’L CONDUCT r. 1.2 (allocation of authority), 1.4 (communication with
client), 1.5(e) (fee sharing), 1.6 (confidentiality), and 5.5(a) (unauthorized practice of law) (Am. Bar Ass’n
2020).

44. MODEL RULES OF PROF’L CONDUCT 1. 1.1 cmt. 6 (Am. Bar Ass’n 2020).
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For instance, it is unclear whether the use of a human intermediary on some plat-
forms (i.e. the individualized, human analysis that results in pairing one consumer
and one gig lawyer) can constitute the unauthorized practice of law and whether that
is distinguishable from a purely algorithmic pairing (i.e. no human required).*’

Unauthorized practice of law is defined under Model Rule 5.5, which states in
pertinent part that “[a] lawyer shall not practice law in a jurisdiction in violation
of the regulation of the legal profession in that jurisdiction, or assist another in
doing s0.”** Comment 5 is also perhaps instructive, stating:

There are occasions in which a lawyer admitted to practice in another United
States jurisdiction, and not disbarred or suspended from practice in any juris-
diction, may provide legal services on a temporary basis in this jurisdiction
under circumstances that do not create an unreasonable risk to the interests of
their clients, the public or the courts.*’

It is unclear if “platform matchmaking,” as described above, that pairs skills
demand and skills supply*® constitutes the type of temporary work contemplated
by the Model Rules because there is no “single test” to determine whether a law-
yer is providing work on a temporary basis.*” Moreover, additional guidance is
needed from the ABA on this issue.

B. AN ATTEMPT TO DISTINGUISH NONLAWYER WORK

One may argue that gig lawyers are working in paralegal or traditional law
clerk, (i.e., non-licensed capacities) as opposed to exercising their duties as law-
yers. When it comes to nonlawyer work, Rule 5.3 is directly on-point. It provides:

(a) a partner, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm shall make reasona-
ble efforts to ensure that the firm has in effect measures giving reasonable
assurance that the person’s conduct is compatible with the professional obliga-
tions of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall
make reasonable efforts to ensure that the person’s conduct is compatible with
the professional obligations of the lawyer.*

45. See Li, supra note 40 (noting “substantial legal judgement” required on Chinese platforms Pocket
Lawyer and Dianjilv).

46. MODEL RULES OF PROF’L CONDUCT 1. 5.5(a) (Am. Bar Ass’n 2020).

47. MODEL RULES OF PROF’L CONDUCT r. 5.5 cmt. 5 (Am. Bar Ass’n 2020).

48. The concept of “match matching” platforms is discussed further by Tilburg University (the
Netherlands) Law Professor Jing Li. See Li, supra note 40. There, Li examined a data set of 130 Chinese pro-
viders. /d. While not beholden by the same legal and ethical boundaries as China, perhaps this foreshadows the
direction of the U.S. legal market.

49. MODEL RULES OF PROF’L CONDUCT 1. 5.5 cmt. 6 (Am. Bar Ass’n 2020).

50. MODEL RULES OF PROF’L CONDUCT r. 5.3(a)-(b) (Am. Bar Ass’n 2020). See also ABA Ethics Opinion
08-451 (2008) (finding there is nothing inherently unethical about outsourcing legal and nonlegal work under
Rules 1.1, 5.3, and 5.5).
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Work such as making appearances and conducting depositions, typically falls
outside of a nonlawyer’s role and requires a lawyer admitted to practice to the ju-
risdiction.”" If the gig lawyer is admitted to practice in the jurisdiction, this
presents potentially no issues under the Model Rules.” 1t is less clear, however,
whether the gig lawyer must be admitted to every jurisdiction they accept work
in, even if they are not working in a nonlawyer capacity.

Moreover, the platforms themselves, particularly those using human match
making, need more guidance from the ABA on whether they bear any ethical
duties under the Model Rules.” The ABA has yet to affirmatively clarify whether
platform match making constitutes an exercise of legal judgement bearing on the
Model Rules.™

This Note does not make any assumptions of any one particular platform.
Rather, what is clear is that we should remain skeptical of third parties that insert
themselves into lawyer-client relationships. We should also be questioning to
what extent gig lawyering platforms invite opportunities for gamesmanship, or
bad faith match making, at the expense of clients.>

There is also growing need to reconcile the heightened potential for protection-
ist incumbents to impermissibly block new entrants into the legal industry with
the possibility that new entrant, bad actors could fast-track market failure.”® This
too could be accomplished through revision to the Model Rules.

As University of Berkley Professor Henry W. Chesbrough notes in his book
Open Innovation: The New Imperative for Creating and Profiting from
Technology, in today’s globalized economy, “the only constant is change, the
task of managing innovation is vital for companies of every size in every indus-
try.”” Indeed, what is missing is affirmative guidance from the ABA on the valid-
ity of these types of platforms and how the Model Rules should be applied.

III. GIG LAWYERS IN A POST-COVID LANDSCAPE REQUIRE MORE
ABA GUIDANCE

The U.S. Bureau of Labor Statistics estimated 55 million independent workers
in the United States in 2017, which was a little over a third of the workforce.”® As

51. See MODEL RULES, supra note 43.

52. Id. See also Rubino, supra note 25 (discussing types of work produced by Lawclerks).

53. See Li, supra note 40 (noting “a consumer cannot easily judge the substantive quality of the lawyer that
is matched to him/her.”).

54. See also Li, supra note 40 (taking similar issue with the Chinese market and general lack of oversight).

55. Id.

56. Id.

57. See Henry W. Chesbrough, Open Innovation: The New Imperative for Creating and Profiting from
Technology, HARVARD BUSINESS SCHOOL PRESS (2017), at p. xvii.

58. Matthew Lavietes and Michael McCoy, Waiting for Work: Pandemic Leaves U.S. Gig Workers
Clamoring for Jobs, REUTERS Oct. 19, 2020), https://www.reuters.com/article/us-biggerpicture-health-
coronavirus-gigw/waiting-for-work-pandemic-leaves-u-s-gig-workers-clamoring-for-jobs-idUSKBN274 1 DM
[https://perma.cc/YG3H-MXYW].
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COVID-19 shuttered hundreds of thousands of workers, half of which were still
unemployed six months later, many more have turned to the gig economy for
work.”

The pandemic continues to cause unprecedented® panic and disruption in the
legal industry.®" At the beginning of the pandemic, almost half of the largest 100
law firms in the United States mandated pay cuts and furloughs.®* Some also
required equity partner payment reductions or delays.®> As business ramps up in
the new fiscal year and lawyers return to their offices, there will ostensibly be an
added incentive to build back “leaner and meaner” by utilizing even more gig
lawyers as opposed to full-time associates, particularly in smaller offices and
markets.*

A. REVISING THE MODEL RULES

In order for gig lawyering to keep pace with this need, the Model Rules must
be revised to reflect the realities of the growing industry. University of Tennessee
Law Professor Lucille A. Jewel argues Model Rules 5.4(a) and (d) should be
modified to make room for “egalitarian business models grounded in both com-
merce and community.”® She notes two particular barriers to innovation:

First, overly broad ethics rules tend to dampen innovation in legal services
markets. Second, ethics rules tend to harm the business of solo practitioners
while simultaneously reinforcing hierarchy in the profession. Ethics rules help
maintain law’s professional hierarchy because they allow elite lawyers (who
do not need to directly solicit clients, for instance) to continue to look down on
solo practitioner lawyers whose livelihoods are constricted by these rules.®

Jewel is referring to the “indie lawyer of the future,” which she describes as a
solo practitioner that mainly focuses on transactional needs that arise out of a
community.®” Gig lawyering, by comparison, accounts for a larger subset of law-
yers, not all of which are looking at community needs. The barriers to entry that

59. Kim Parker, et al., Economic Fallout From COVID-19 Continues to Hit Lower-Income Americans the
Hardest, Pew Research Center (Sept. 24, 2020), https://www.pewsocialtrends.org/2020/09/24/economic-
fallout-from-covid-19-continues-to-hit-lower-income-americans-the-hardest/ [https://perma.cc/2RSQ-VJEX].

60. Case Western Law Professor Peter M. Gerhart noted in 1995 how the external forces of specialization,
segmentation, and globalization may affect the legal industry. See Peter M. Gerhart, Riding the Whirlwind, 67
N.Y. ST. B.J. 13, 13-14 (1995).

61. See, e.g., Meghan Tribe, Nearly Half of Big Law Firms Made Pay, Other Cuts in Pandemic,
BLOOMBERG Law (July 21, 2020), https://news.bloomberglaw.com/business-and-practice/law-firm-pay-cuts-
to-continue-as-pandemic-worsens-in-u-s [https://perma.cc/HR2Z-PCKH].

62. Seeid.

63. Seeid.

64. Rubino, supra note 25 (stating law firms will have the added incentive to rebuild “leaner and meaner”).

65. Lucille A. Jewel, The Indie Lawyer of the Future: How New Technology, Cultural Trends, and Market
Forces Can Transform Them Solo Practice of Law, 17 SMU ScI. & TECH. L. REv 325, 378 (2014).

66. Id. at 372.

67. Id. at 363-365.
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exist for indie lawyers, however, also exist for gig lawyers. Both struggle under rules
that prioritize a market-based approach at the expense of large-scale, open innova-
tion that allows for more one-to-one connections between clients and lawyers.*

In addition to Jewel’s suggestions, Model Rules 1.1, 5.3,”° and 5.5"" also
require revision, or at minimum, additional guidance. New rules, or alternatively,
updated guidance, must reflect the gig lawyer’s reliance on the matchmaking
functions of website- and app-based platforms.

These functionalities will only continue to evolve, as should the rules and ethi-
cal duties that regulate the space. Furthermore, the Model Rules could permit cer-
tain forms of direct solicitation’ and allow for some transactional practice across
jurisdictional borders’® because it would unlock latent, untapped markets.”

B. CRAFTING ADDITIONAL PROTECTIONS FOR GIG LAWYERS AND
INDEPENDENT WORKERS AS A WHOLE

Gig lawyering also presents additional challenges outside of the Model Rules
framework as independent worker status conveys neither the benefits nor protections
of full-time employment.” Autor notes, the United States must “rebalance the desire
of employers for low-cost, minimal commitment, and maximal flexibility, with the
necessity that workers receive fair treatment, reasonable compensation, and a mea-
sure of economic security.””® This is particularly true in the post-COVID job market.

Gig lawyers are uniquely positioned to understand the relationship between
emerging technologies and the future of work. Gig lawyers can utilize their
autonomy and agency as well as relationships with legislative, regulatory bodies,
and other lawyers to shape the public discourse and legislative priorities around
what it means to be an independent worker in the United States.

There is a real opportunity here for gig lawyers specifically to take the lead on
communicating the need for portable benefits and a flexible unemployment sys-
tem.”” University of Oxford Professor Jeremias Prassl importantly notes:
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69. MODEL RULES OF PROF’L CONDUCT 1. 1.1 (Am. Bar Ass’n 2020).
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[I]t is important to avoid the lure of technological exceptionalism: the technol-
ogy powering the platform economy is novel and exciting — but the underlying
business model is not. As a result, there is ample space to meet the platform
economy and its operators within the realm of collective voice.”®

CONCLUSION

For these reasons, gig lawyers will always be a part of the legal industry and
globalized economy at large. COVID-19 has exacerbated the existing conditions
in the legal industry, indicating the use of gig lawyers will continue rise as firms
rebuild their infrastructures and rethink talent needs.

Importantly, the current landscape poses additional opportunities for gig law-
yers to refocus the conversation on access to worker benefits, affecting change
for independent workers at large. Moreover, as the use of platform technologies
to match consumers and gig lawyers increases, this presents several unanswered
ethical questions, which can be reconciled with revisions to the Model Rules.

78. Jeremias Prassl, Collective Voice in the Gig Economy: Challenges, Opportunities, Solutions, UK
LABOUR LAW (Oct. 22, 2018), https://uklabourlawblog.com/2018/10/22/collective-voice-in-the-gi
challenges-opportunities-solutions-jeremias-prassl/ [https://perma.cc/KANS-3ZYW].
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