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INTRODUCTION

A white man in Washington State tries to use the results of his DNA ancestry test
to claim access to minority set-aside contracts." A conservative federal circuit court
judge in Texas invokes the work of an anti-racist evolutionary biologist to argue that
since race is zot genetic then racial categories are arbitrary and cannot be used as legit-
imate legal classifications for affirmative action programs.> A Democratic state attor-
ney general employs correlations between race and the frequency of certain genetic
variations affecting drug response to build a fraud case against a major pharmaceuti-
cal corporation.” And a candidate for the 2020 Democratic presidential nomination
hires a MacArthur award-winning population geneticist to show the world that her
ancestry includes Native American roots.” In these cases and others, genetic knowl-
edge is increasingly being weaponized to make legal and political claims to racial
identity in ways that have profound implications for race and the law.

The relationship between race, biology, and law has a long and fraught history in
America.’ In this latest chapter, we see some troubling and perhaps counter-intuitive
developments. On the one hand, new genetic technologies are being used by conser-
vatives to leverage the typically liberal understanding of race as a social construction
to attack policies aimed at ameliorating racial inequality. On the other, liberals are
making assertions about how race relates to genetics to pursue claims that, even as
they might seem to further progressive goals, are also reinforcing discredited notions
that race is genetic. In this “through the looking glass” world of genetic politics, con-
servatives are embracing the idea of race as a social construct while liberals are making
claims that reinforce the idea of race as a genetic construct.

What forces are enabling or reinforcing this dynamic? At its most basic, it appears
that conservatives are, in effect, arguing that if race is “merely” social, (that is if it is
not genetic, as the liberals claim), then it is not real. As such, it is an arbitrary category
that should not and cannot provide a legitimate basis for policies such as affirmative
action. It should be noted that this new approach stands in stark contrast to conserva-
tive efforts mounted to undermine affirmative action in the 1990s by the likes of
Richard Herrnstein and Charles Murray, whose controversial and influential book,

1. Christine Willmsen, For Years He Identified as White. Now He’s Using A DNA Test to Claim Minority
Status for His Business, NEWS TRIB. (Sept. 23, 2018), https://www.thenewstribune.com/news/business/
article218754000.html.

2. Fisherv. Univ. Texas, 631 F.3d 213, 264 n.22 (5th Cir. 2011) (Garza, J., concurring).

3. Press Release, David Louie, Hawaii Department of the Attorney General, Attorney General Files Suit
Against Manufacturers and Distributors of the Prescription Drug Plavix (Mar. 19, 2014), http://ag.hawaii.
gov/wp-content/uploads/2014/01/News-Release-2014-09.pdf.

4. Annie Linskey, Elizabeth Warren Releases Results of DNA Test, BOS. GLOBE (Oct. 15, 2018), https://
www.bostonglobe.com/news/politics/2018/10/15/warren-addresses-native-american-issue/ YEUaGzsefBOgPBe2Abm
SVO/story.html.

5. The literature on this is voluminous. For some representative work, see, e.g., IAN HANEY LOPEZ, WHITE
BY LAW: THE LEGAL CONSTRUCTION OF RACE (1997); ARIELA GROSS, WHAT BLOOD WON'T TELL: A
HISTORY OF RACE ON TRIAL IN AMERICA (2009); DOROTHY ROBERTS, FATAL INVENTION: HOW SCIENCE,
Porrtics, AND BIG BUSINESS RE-CREATE RACE IN THE TWENTY-FIRST CENTURY (2011); JONATHAN
KAHN, RACE IN A BOTTLE: THE STORY OF BIDIL AND RACIALIZED MEDICINE IN A POST-GENOMIC AGE
(2012) [hereinafter Race in a Bottle).
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The Bell Curve, argued that inherent genetic differences could explain racial gaps in
1Q scores (among other metrics).® In the aftermath of the Supreme Court’s reaffir-
mation of affirmative action in the 2003 case of Grutter v. Bollinger,” it became evi-
dent that approaches grounded in assertions of inherent genetic difference among
the races had their limits. And so, some conservatives turned to the idea of race as a
social construct as opposed to a genetic trait as a means to carry forward the long run-
ning crusade against any form of racial preference or amelioration.

Liberals, in contrast, embraced advances in modern genetics and have looked to
observed correlations between varying frequencies of certain genetic variations (or al-
leles) and socially identified racial population groups to make claims in a manner
that, ironically, reinforce the very notions of genetic race that the liberal consensus
has been trying to dismantle since World War II.* American liberals often fall prey to
the seductive lure of neat technological fixes for complex and messy social problems
that leads them time and time again to appeal to science to resolve thorny problems
of racial justice.” In this strange apparent inversion of liberal and conservative stances
on race and genetics, we might do well to think back to the 19" century when many
abolitionists held firm to the Biblical idea of monogenesis for all the world’s races
while many of the leading evolutionary scientists of the day embraced polygenetic
theories of the different descent of racial groups often in the service of justifying slav-
ery.'’ Race and genetics make for strange political bedfellows in different eras.

Here we have a diverse array of actors vigorously constructing, contesting, and
deploying conceptions of the relation between race and genetics to make legal and
political claims. Understandings of race in relation to genetics are far from settled.
This article explores how actors from both the political left and the political right
have resorted to weaponizing racialized DNA to achieve their goals. This indicates
that articulating race as a social construct in itself is no guarantee of a racially progres-
sive agenda and employing genetic data to pursue seemingly racially progressive goals
is no guarantee against reinforcing the dangerous idea that the human races are ge-
netically distinct.

This article unfolds as a diagnostic exploration of this problem situated in the con-
text of the post-genomic era since the completion of the Human Genome Project in
2003. It aims less to suggest specific policies or legal solutions than to describe and

6. RICHARD ]. HERRNSTEIN & CHARLES MURRAY, THE BELL CURVE: INTELLIGENCE AND CLASS
STRUCTURE IN AMERICAN LIFE (1995).

7. Grutter v. Bollinger, 539 U.S. 306 (2003).

8. For post-war discussions of the relation between race and genetics, see JENNY REARDON, RACE TO THE
FINISH: IDENTITY AND GOVERNANCE IN AN AGE OF GENOMICS 17-44 (2009); JOHN P. JACKSON &
NADINE M. WEIDMAN, RACE, RACISM, AND SCIENCE: SOCIAL IMPACT AND INTERACTION 163204 (2004).

9. On the seductive lure of technological fixes for racial problems, see JONATHAN KAHN, RACE ON THE
BRAIN: WHAT IMPLICIT B1As GETS WRONG ABOUT THE STRUGGLE FOR RACIAL JUSTICE 169-224 (2017)
[hereinafter Race on the Brain).

10. Jonathan Marks, Great Chain of Being, in ENCYCLOPEDIA OF RACE AND RACISM 68-73 (Patrick L.
Mason ed., 2d ed. 2008); TERENCE KEEL, DIVINE VARIATIONS: HOW CHRISTIAN THOUGHT BECAME
RACIAL SCIENCE (2018).
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analyze this emergent phenomenon and thereby equip others in diverse areas of law,
policy, and scholarship to engage and respond to it better informed and with, per-
haps, deeper insight into the dynamics they might need to address in their own dis-
tinct realms of analysis and practice. New genetic technologies do not resolve these
legal and political issues. They become, rather, a sort of terrain upon which long
standing debates are carried out in new ways. Or perhaps they are better understood
as both already shaped by and in turn shaping these arguments. The scientific impe-
tus to explore the relationship between race and genetics cannot be understood apart
from evolving understandings of race itself as a means of allocating power and creat-
ing social order. These stories are the latest iteration of this long-standing process.
We must be mindful of the new forms these old arguments may be taking.

I. RALPH TAYLOR’S STORY, PART ONE: USING DNA 1O CLAIM
MINORITY STATUS

As Lynwood, Washington insurance contractor Ralph Taylor tells it, sometime
around 2009 or so, “I was in a bar. . . and some visually Caucasian guy. . .was talking
about how he got money for being a minority, which piqued my interest.” ' This
guy “had gotten a big chunk of money,” so Ralph “looked into the different avenues
and. . .found OMWBE,” Washington State’s Office of Minority and Women’s
Business Enterprises.'” Ralph himself “looked Caucasian” but he had recently taken
a DNA ancestry test that said he had some African ancestry, and this gave him an
idea. Until that time, the forty-seven-year-old Taylor had always thought of himself
as white, but he now began to look into using his DNA test a basis for claiming that
his business, the Orion Insurance Group, was a minority owned business enterprise
and hence eligible for funding via minority set-aside contracts."”

At first, there was some back and forth with the Washington State office about
the sufficiency of his first DNA test, so in 2010 he took a test offered by
AncestrybyDNA™, part of Genelex corporation. The test estimated that he was
“90% European, 6% Indigenous American, and 4% Sub-Saharan African.”
Despite the test showing he had more “Indigenous American” ancestry, he chose
only to claim he was “Black” in his application for Minority Business Enterprise
(MBE) status under Washington State Law. In 2013, after an initial rejection,
Washington granted his application for MBE certification under state law."” The
next step was to obtain federal certification as a Disadvantaged Business Enterprise
(DBE). Under the DBE program the U.S. Department of Transportation sets aside a
certain amount of funding from federal contracts to go to small businesses owned by

11. The Lars Larson Show, Ralph Taylor: Should You Be Able to Use DNA to Ger Minority Status for State
Contracts?, SOUNDCLOUD (Sept. 18, 2018), https://soundcloud.com/thelarslarsonshow/ralph-taylor-should-
you-be-able-to-use-dna-to-get-minority-status-for-state-contracts.

12. Id.

13. 7d.

14. Orion Ins. Grp. v. Wash. State Office of Minority & Women’s Bus. Enter., No. 16-5582 RJB, 2017
WL 3387344, at *8—9 (W.D. Wash. Aug. 7, 2017); see also Willmsen, supranote 2.

15. Orion Ins. Grp., 2017 WL 3387344, at *6-7.
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“socially and economically disadvantaged individuals.”"® According to the Code of
Federal Regulations, “socially disadvantaged individuals” are those “who have been
subjected to racial or ethnic prejudice or cultural bias within American society
because of their identities as members of groups and without regard to their individ-
ual qualities. Social disadvantage must stem from circumstances beyond their
control.”"”

The federal DBE certification was particularly attractive to Taylor because it
would allow him to gain more deals providing liability insurance to contractors
under multi-million-dollar federal contracts. He noted that, under the federal certifi-
cation, he could get access to insuring contractors on programs “like the Seattle
Tunnel project . .. which would have been a substantial amount of income to [his]
agency.”'® His application for DBE certification under the federal program was to be
evaluated by the same state office that granted him MBE status, so he understandably
assumed approval would be forthcoming. Taylor was, therefore, surprised and more
than a bit put out when Edwina Martin-Arnold, the OMWBE certification analyst
assigned to his case, denied his initial application in 2014 and requested that he sub-
mit additional evidence that he was a member of a disadvantaged group.'” The prob-
lem, according to Taylor, was that Martin-Arnold “did not think [he] looked black
enough on [his] driver’s license” that was submitted as part of his application.”® In
due course, Taylor submitted his DNA test results along with some other genealogi-
cal records, but Martin-Arnold deemed them insufficient. And so, in 2016 Taylor
sued the OMWBE and the U.S. Department of Transportation in federal court. *'

On its face, this might seem like an example of some officious bureaucrat denying
the claimed racial identity of an applicant based on a crude stereotyped assessment of
his phenotype. It turns out however, that the federal guidelines direct an examiner to
“require the individual to present additional evidence that he or she is a member of
the group” if the examiner has a “well-founded reason to question the individual’s
membership in that group.””” Washington State had no such directive, so the exam-
iner would not have had similar grounds for questioning Taylor’s MBE application
(which, after all, had also been initially denied). In evaluating his application for fed-
eral recognition, Martin-Arnold, in looking at the totality of the materials (including
the DNA test), concluded that she had a “well-founded reason to question” Taylor’s
claim of group membership.*

The federal guidelines address the understandable concern that when millions of
dollars are stake some applicants may falsely claim membership in a disadvantaged
group. Nonetheless, such situations also involve the uncomfortable reality that under

16. Id.at*7.

17. 499 C.F.R.§ 26 app. E.

18. The Lars Larson Show, supranote 12.

19. Orion Ins. Grp., 2017 WL 3387344, at *11.

20. Transcript of Record at 3, Orion Ins. Grp., 2017 WL 3387344; see also Amended Complaint, Orion
Ins. Grp., 2017 WL 3387344.

21. Orion Ins. Grp., 2017 WL 3387344, at *14.

22. 49 C.ER.§26.63(a).

23. Orion Ins. Grp., 2017 WL 3387344, at *25.
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any racial preference program, some person or office must have the authority, in
effect, to review and adjudicate claims of racial membership.24

A. The New Role of DNA Testing in Determining Legal Racial Categories

Such controversies long predate Taylor’s application. In 1975, not long after the
first affirmative action hiring programs were implemented, Philip and Paul Malone,
twin brothers from Boston, applied to be firefighters but were not hired because of
their low civil service test scores. They reapplied in 1977, this time changing their
self-identified racial classification from “white” to “black” and were hired the follow-
ing year. This particular gaming of the system did not come to light until ten years
later when the brothers applied for promotion and the commissioner, who knew the
twins personally, saw that they listed their race as “black.” A hearing ensued and the
twins were dismissed for committing “racial fraud.”® After the Malones’ case, inves-
tigations within the fire and police departments of Boston and other cities uncovered
similar cases of questionable claims about racial identity.>® As recently as 2019, the
Wall Street Journal reported the story of a college counselor who, as part of a scheme
to get wealthy students into elite colleges, urged them to falsely identify as racial
minorities in their application materials.”

Then there is the case of U.S. Republican House Minority Leader, Kevin
McCarthy’s brother-in-law, William Wages, who claimed Native American ancestry
to win more than $7 million in no-bid federal contracts.”® Wages asserted in 1998
that he was Cherokee Indian, but an investigation in 2018 by the Los Angeles Times
found no Cherokees among his ancestors in birth and census records examined going
back to the 1850s.*” It turned out that Wages made his claim based on certification
from the so-called “Northern Cherokee Nation,” which is not a federally recognized
tribe. As the Times noted, “All three Cherokee tribes with federal recognition con-
sider the Northern Cherokee group illegitimate.” “It’s very much a con,” said David
Cornsilk, a Cherokee genealogist and a citizen of the Cherokee Nation, the largest of

24. Adjudicating racial identity, of course, exists in diverse legal realms beyond affirmative action and has
deep historical roots in American legal practice. See, e.g., LOPEZ, supra note 6; GROSS, supra note 6. Indeed,
the infamous 1896 separate but equal case of Plessy v. Ferguson hinged upon a tram conductor’s characteriza-
tion of Homer Plessy as Black. Jonathan Kahn, Controlling Identity: Plessy, Privacy, and Racial Defamation, 54
DEPAUL L. REV. 755 (2004).

25. Luther Wright, Jr., Who’s Black, Who's White, and Who Cares: Reconceptualizing the United States
Definition of Race and Racial Classifications, 48 VAND. L. REV. 513, 515-16 (1995).

26. Tseming Yang, Choice and Fraud in Racial Identification: The Dilemma of Policing Race in Affirmative
Action, the Census, and a Color-Blind Society, 11 MICH. ]. RACE & L. 367, 368 (2000).

27. Melissa Korn & Jennifer Levitz, Students Were Advised to Claim to Be Minorities in College-Admissions
Scandal, WALL STREET J. (May 19, 2019), https://www.wsj.com/articles/students-were-advised-to-claim-
to-be-minorities-in-college-admissions-scandal-11558171800.

28. Paul Pringle & Adam Elmahrek, House Majority Leader Kevin McCarthy’s Family Benefited from U.S.
Program for Minorities Based on Disputed Ancestry, L.A. TIMES (Oct. 14, 2018), https://www.latimes.com/
local/california/la-na-pol-mccarthy-contracts-20181014-story.html [hereinafter House Majority Leader
Kevin McCarthy).

29. Paul Pringle & Adam Elmahrek, Minority Contractors Claiming to be “Native American” to Undergo
Nationwide Review, L.A. TIMES (Sept. 18, 2019), https://www.latimes.com/world-nation/story/2019-09-
17/minority-contractors-native-american-review [hereinafter Minority Contractors].
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the recognized Cherokee tribes.”® After the exposure by the Times, Wages stopped
identifying his company as Native-American owned in government records. *!

What set Ralph Taylor’s case apart from these cases of racial fraud is that he sub-
mitted the results of his 2010 AncestryByDNA test results to support his claim of
racial group membership.”* (Notably, Wages said he considered getting a DNA test
to bolster his claim but said he opted not to because the tests were unreliable for
Native Americans.” Given the absence of any documented Cherokee ancestry in his
genealogical records going back to 1850, there may have been other reasons for
avoiding such a test). Taylor was not simply checking a box, he was augmenting his
claim with an appeal to genetic science. The issue, therefore, was not one of racial
fraud, but of the sufficiency of the genetic evidence he presented to establish his
claim.

The OMWBE found the DNA test results insufficient for two primary reasons.
First, Genelex specified that the test results held a margin of error of 3.3%, meaning
that Taylor’s ancestry could be as little as 2.7% indigenous American and 0.7% Sub-
Saharan African. The OMWBE further noted that from reviewing the information
on the Ancestry by DNA website, it was unclear if the website’s use of the term Sub-
Saharan African corresponded to the definition of Black American in the CFR,
which referred to “persons having origins in the Black racial groups of Africa.”*
Second, the sufficiency of the Genelex test was further undermined by Taylor’s deci-
sion to submit additional DNA ancestry evidence in the form of a test his father took
that estimated he was 44% European, 44% Sub-Saharan African, and 12% East
Asian.” In considering the implications of the significant divergence between the
father’s and son’s test results, the OMWBE noted:

Mr. Taylor submitted a DNA test to prove he is 4% Sub-Saharan African and 6%
Native American. The test results for Mr. Taylor and his father are highly incon-
sistent and incomplete. Half of a son’s DNA comes from his father and half comes
from his mother. OMWBE acknowledges that the pieces of DNA from each par-
ent are random and will not equal exactly half from each parent. The two DNA
tests between father and son should, however, be related. Without a complete pic-
ture of Mr. Taylor’s mother’s DNA, OMWBE contends that the tests are not reli-
able to determine ethnicity. This information fails to prove that Mr. Taylor is a

member of a minority group, or regarded as a member of a minority group.*

The OMWBE focused primarily on issues of statistical error and divergence
between the father’s and son’s test results. Ironically, Taylor may have hurt his case
by submitting the additional test results from his father because it called into

30. Pringle & Elmahrek, House Majority Leader Kevin McCarthy, supranote 30.

31. Id.

32. Orion Ins. Grp. v. Wash. State Office of Minority & Women’s Bus. Enters., No. 16-5582 RJB, 2017
WL 3387344, at *7-8 (W.D. Wash. Aug. 7,2017).

33. Pringle & Elmahrek, Minority Contractors, supranote 29.

34. Orion Ins. Grp., WL 3387344, at *27.

35. Id.at*10.

36. Id.at*26.
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question the reliability of the technology overall. Yet the OMWBE left open the pos-
sibility that more DNA information—i.e., from the mother—might cure the reliabil-
ity problem.

The company that provided Taylor’s test, Genelex, also warrants a bit more scru-
tiny. As Kim TallBear notes, Genelex was advertising its services as early as 2004 to
“confirm that you are of Native American descent. . .[if] your goal is to assist in vali-
dating your eligibility for government entitlements.””” Such claims are particularly
problematic in relation to Native American identity, where, as TallBear also notes,
tribal membership is not determined with reference to genetics but involves varying
and complex political and social histories that are grounded in tribal sovereignty
claims and practices.” Yet it is evident from advertisements such as this, that Taylor
was hardly the first to think about using DNA ancestry testing to make a claim for
government benefits. He was, however, apparently the first to bring a federal lawsuit
to challenge the denial of claims based, in part, on such testing.

In appealing the OMWBE decision to the US Department of Transportation,
Taylor argued that the regulations defined “Black Americans” to include “persons
with ‘origins’ in the Black racial groups of Africa,” (this terminology being derived
from the Census Bureau classifications), and that his DNA test showed such “ori-
gins”.*” The DOT, however, noted that the broader definition of a “socially and eco-
nomically disadvantaged individual” also required that the person “have been
subjected to racial or ethnic prejudice or cultural bias within American society
because of his or her identity as a members [sic] of groups and without regard to his
or her individual qualities.”*® Here the DOT was, in effect, noting the importance of
social context and lived experience for the construction of racial membership suffi-
cient to meet the purposes of the DBE program, which are “to level the playing field
by providing small businesses owned and controlled by socially and economically dis-
advantaged individuals a fair opportunity to compete for federally funded transporta-
tion contracts.”'

Elaborating upon Taylor’s claim about having genetic “origins” in Africa, the

USDOT further noted that:

Construing the narrower definition as broadly as Orion advocates would strip the
provision of all exclusionary meaning. It is commonly acknowledged that all of
mankind “originated” in Africa. Therefore, if any (Black) African ancestry; no
matter how attenuated, sufficed for DBE purposes, then this particular definition
would be devoid of any distinction-which was clearly not the Department’s intent
in promulgating it. There is little to no evidence that Mr. Taylor ever suffered any
adverse consequences in business because of his genetic makeup. **

37. KiM TALLBEAR, NATIVE AMERICAN DNA: TRIBAL BELONGING AND THE FALSE PROMISE OF
GENETIC SCIENCE 86 (2013).

38. Id. at 86-88.

39. Orion Ins. Grp., 2017 WL 3387344, at *11.

40. d.

41. Disadvantaged Business Enterprise (DBE) Program, U.S. DEP'T TRANSPORTATION (last updated Apr.
17,2020), https://www.transportation.gov/civil-rights/disadvantaged-business-enterprise.

42. Orion Ins. Grp., 2017 WL 3387344, at *11.
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Here the USDOT brought in the temporal aspect of the genetic construction of
ancestry. The racial estimates provided by genetic ancestry tests are premised not
only on “where” your ancestors might have been from but also “when” — that is, at
what point in time we fix their purported place of origin. For example, a modern
white Afrikaner whose ancestors might have arrived in South Africa as early as the
1600s would nonetheless likely code as “European” in an ancestry test because of
temporal presumptions integrated into the comparative reference data bases used to
estimate ancestry. Those presumptions might be based on understandings of human
migration patterns predating the era of European colonial expansion but not going
back far enough to recognize a common origin many millennia ago. Of course, all
human populations have their origins in Africa many hundreds of thousands of years
ago, but there are also estimates placing the most recent common ancestors of all cur-
rent humans on earth around 1400 B.C.E., fewer than thirty-five hundred years

ago .43

II. GAMING THE SYSTEM WITH DNA (OR NOT)

The USDOT, of course, was not employing references to the latest work in evolu-
tionary biology, but rather basic common sense. It was looking at the purposes
behind the legislation and its clear understanding of the racial groups presumed to be
“disadvantaged” as socially constructed. This is evident in the regulations require-
ment in that the examiner considered Taylor’s reference to his relatively small pro-
portion of purportedly “African” DNA was simply too attenuated to sustain a claim
of disadvantage as understood by the regulations or the court. He clearly had not suf-
fered any social disadvantage by reason of being Black because he had never under-
stood himself to be Black before 2010. Therefore, the DOT considered whether
there was any evidence he had suffered disadvantage specifically by reason of his
genetic makeup, which was, after all, at the core of his claim. Unsurprisingly, there
was none.**

Elaborating on the prioritization of the social experience of genetics, the federal
district court noted that when the initial claim of group membership is deemed ques-
tionable, the federal regulations specify that in evaluating whether or not an applicant
truly belongs to a claimed disadvantaged group, the examiner must consider:

whether the person has held himself out to be a member of the group over a long
period of time prior to application for certification, whether the person is regarded
as a member of the group by the relevant community, and may require the appli-
cant to produce appropriate documentation of group membership.*

Having rejected the DNA evidence as insufficient to establish Taylor’s group
membership, the OMWBE requested further evidence relating to how Taylor
actually lived his life and was perceived in his community to meet these concerns.

43. Douglas L. T. Rohde, Steve Olson & Joseph T. Chang, Modelling the Recent Common Ancestry of all
Living Humans, 431 NATURE 562, 562 (2004).

44. See Orion Ins. Grp., 2017 WL 3387344, at *8-10.

45. Id.at*7 (quoting 49 C.F.R. § 26.63(a)(2) and (b)) (quotation marks omitted).
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Such inquiries are clearly related to concerns about the sincerity of claims about
belonging to a particular group when government benefits or preferences are at
stake.*® Ideas about using DNA ancestry tests to gain such advantages were prevalent
as early as 2006 and were present in publications such as the New York Times, in
which an article written by Amy Harmon featured Alan Moldawer and his adopted
twin sons, Matt and Andrew, who “had always thought of themselves as white.”*” As
Harmon tells it, when it came time for the boys to apply for college:

Mr. Moldawer thought it might be worth investigating the origins of their slightly
tan-tinted skin, with a new DNA kit that he had heard could determine an indi-
vidual’s genetic ancestry. The results, designating the boys 9 percent Native
American and 11 percent northern African, arrived too late for the admissions
process. But Mr. Moldawer, a business executive in Silver Spring, Md., says they
could be useful in obtaining financial aid. **

Harmon went on to note that “given the test’s speculative nature, [this was in the
early days of commercial DNA ancestry ventures] it seems unlikely that colleges, gov-
ernments and other institutions will embrace them.*” Indeed, as recently as 2018,
the college admissions counseling company, Ivy Coach, cautioned against trying to
use DNA tests to bolster one’s chances, noting that “college admissions officers
weren’t born yesterday. They know that there are students and parents out there hop-
ing to game the system.”

Nonetheless, the odd case of Nicole Katchur indicates the continued possibility of
using DNA tests to game the system. In 2018, Katchur (who identifies as Caucasian)
filed a racial discrimination suit against the Thomas Jefferson University School of
Medicine, alleging that the School’s admission officer suggested she take a DNA
ancestry test to see if she could qualify as Native American to garner better chances of
being accepted. Katchur did not take a test and was denied admission.”’ Here the
DNA test mattered in its absence but indicates the ongoing potential for using DNA
tests to game the system and provided a basis for challenging admissions practices.

Some conservatives have eagerly seized upon the potential use of DNA to game
the system as a new basis for challenging affirmative action in all its forms. Regarding
Harmon’s 2006 article, Jonah Goldberg scornfully wrote in 7he National Review:

46. Concerns about gaming the system of affirmative action echo similar concerns expressed decades ear-
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Can’t people see how unbelievably absurd the racial quota game is when you can
game the system to advantage kids who were completely unaware of their mixed
genetic “identity.” The system’s going to come crashing down soon. Better get
your racial spoils while you can.’?

In response to the Katchur case, an article was posted on Minding the Campus,
(a subsidiary of the conservative National Association of Scholars™),” suggesting that
Katchur’s case highlighted the racial bias inherent in admissions programs and the
illegitimacy of the Supreme Court’s decision upholding affirmative action in Gruzter
v. Bollinger.>* After the OMWBE denied his application, Taylor would go on to use
his genetic ancestry test as a basis for challenging the entire edifice of racial preferen-
ces in keeping with these conservative critiques.

In contrast to Taylor’s approach, Deadria Farmer-Paellman saw DNA ancestry
tests as a means to help right a great historical wrong.”> Farmer-Paellmann was an
African American activist seeking reparations for the harms of slavery. Reparations is
a long fought and complicated issue conceptualized in many different ways, from
demands for recognition and apology to more policy-driven arguments for general
programs to improve the lot of African Americans.”® Farmer-Paellman came up with
a distinctive approach that was far more specific. In 2000, she uncovered archival evi-
dence of insurance companies that had written policies for slave owners on the lives
of their slaves. In 2002, she filed a claim against FleetBoston Financial Corporation,
Aetna, and CSX for the return of lost wages and wealth.’” In 2004, this suit was dis-
missed on several grounds, one of the most central being a lack of standing to bring a
claim. Among the reasons for finding no standing was a failure to establish a sufh-
ciently direct link between the plaintiffs and the alleged harm. As the court noted,
“Plaintiffs fail to allege any facts in their Complaint that link the specifically named
Defendants to the alleged injuries suffered by the Plaintiffs; nor does the Plaintiffs’
Complaint allege a connection between any of the named Defendants and any of the
Plaintiffs” ancestors.”®

52. Jonah Goldberg, Are You 11% Genetic Victim?, NAT'L REV. (Apr. 12, 2006), https://www.
nationalreview.com/corner/are-you-11-genetic-victim-jonah-goldberg/.
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To address this problem, Farmer-Paellmann approached geneticist Rick Kittles,
whom she had encountered in the 1990s through their work on the African Burial
Project in lower Manhattan. Kittles had recently founded a DNA testing company
called African Ancestry with the aim of using new genetic technology to connect
African Americans back to their roots in Africa.”” Together, Kittles and Farmer-
Paellmann considered whether genetic ancestry tracing technology might be used to
address the standing issue by providing a link “to prove your authenticity . . . .to sug-
gest you should receive reparations.” In a subsequent complaint they, therefore,
alleged that “scientific testing in the form of DNA testing has proven beyond doubt
the direct relationship between the instant plaintiffs and the instant defendants,”!
and prayed that the court would declare “that the DNA testing conducted by and of
each of the plaintiffs is sufficient to establish the standing and/or direct connection
between plaintiffs and Defendants.” ©

Ultimately, the court dismissed this second complaint, again largely on standing
grounds.é3 With respect to the new genetic evidence, the court noted that “there
may well be no perfect method of determining exactly who is a descendant of a slave,
and thus a member of the group entitled to receive reparations,”** and concluded
that “genetic mapping, or DNA testing. . .alone is insufficient to provide a decisive
link to a homeland.”® The court elaborated on the notion of “genetic standing” and
its limitations:

Plaintiffs face insurmountable problems in establishing “to a virtual certainty”
that they have suffered concrete, individualized harms at the hands of Defendants.
“[Aln essential prerequisite to bringing suit is the plaintiff’s ability to establish
with precision her relationship to the injury and the defendant.” In terms of slav-
ery reparations, the “‘traditional’ model. . .seeks suit against a defendant or
defendants on behalf of a plaintiff class comprised of descendants of slaves.” In
such situations, plaintiffs “assume that a familial relationship between the ancestor
victim and the descendant plaintiff—what might be called hereditary or genetic
standing—is sufficient to bring suit.” An assumption such as this is difficult to
implement in practice. “The notion that standing can be inherited (the ‘genetic’
theory of standing) is. . .legally. . .suspect; and the notion that groups, rather than
individuals, have standing to sue, is legally insupportable.”*®

The court here was not entering into the fraught area of adjudicating racial iden-
tity. It focused instead on the limitations of genetic science for establishing a basis for
standing to bring a particular kind of historically informed legal claim.
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In contrast to apparently bad faith or opportunistic uses of DNA testing to claim
tactical advantage, Farmer-Paellmann’s appeal to DNA here was consistent with her
long-held assertions of racial and ancestral identity. Unlike Taylor, she was not using
DNA here to make a novel claim of membership in a racial group, but for the more
focused purpose of establishing direct ancestral ties to enslaved Africans sufficient to
establish standing to pursue her case. Her use of DNA testing may have been tactical
in the sense of creating a new avenue to pursue her prior claim, but it was fully con-
sistent with it and hence should be understood as an attempt to use DNA either to
game or undermine the system. Technically speaking, the claim was not about race
per se but about ancestry, a very particular ancestry to specific enslaved individuals.
As such, her claim did not formally reify race as genetic, nor did it directly implicate
issues of race as a social construct. Nonetheless, in juxtaposing the distinctively racial-
ized ancestry of slave descendants with genetic technology, it inevitably contributed
to a frame for perceiving the connections between race and genetics could have legal
and policy implications.

III. RALPH TAYLOR’S STORY, PART TwO: USING GENETICS TO CHALLENGE THE
FOUNDATIONS OF RACE-BASED AFFIRMATIVE ACTION

Returning to Taylor’s case, he conceded that he had neither held himself out nor
regarded himself as a member of a covered group before 2010 but rather “grew up
thinking of himself as caucasian.” In response to the OMWBE’s request for addi-
tional information to support his claim of being Black, Taylor stated that he subse-
quently had joined the NAACP, subscribed to Ebony magazine, and had “taken a
great interest in Black social causes.”®® The OMWBE found such assertions to be
insufficient to meet the regulatory standard for inclusion as a member of a recognized
racial group under the regulation and so it denied his application.*” The tenuousness
of such claimed personal identification with the Black community is underscored by
Taylor’s own admissions outside of court that his initial interest in claiming a Black
identity was to gain access to federal funds.”’ The federal District Court ultimately
agreed with the OMWBE’s reasoning and upheld its actions, dismissing all of
Taylor’s claims in 2017.7"

Undeterred, Taylor appealed to the Ninth Circuit and in the interim had his
California birth certificate amended to change his father’s race from “Caucasian” to
“Black, Native American, Caucasian.””? At oral argument, Judge Fletcher found this
additional bit of evidence less than dispositive, noting that California did not require
any evidence to support the request and in any event finding it post hoc to the case at

67. Orion Ins. Grp. v. Wash. State Office of Minority & Women’s Bus. Enters., No. 16-5582 RJB, 2017
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hand. Fletcher also noted in passing that while DNA testing might have evidentiary
value in certain forensic contexts where DNA from a crime scene was being matched
with a suspect, the value of DNA ancestry testing in affirmative action contexts was
highly questionable.” In some respects, this echoes the court in Farmer-Paellmann’s
reparations case commenting on the limitations of DNA ancestry testing in legal pro-
ceedings. In any event, the Court of Appeals had little trouble affirming the District
Court’s dismissal of Taylor’s claims, noting that neither the OMWBE nor the U.S.
Department of Transportation acted in an arbitrary or capricious manner in rejecting
Taylor’s claims.”

The reference to an absence of arbitrary or capricious action is common in appel-
late review. It is, nonetheless, significant here because a secondary aspect of Taylor’s
argument involved his using the DNA evidence to challenge the very legitimacy of
the racial classifications being employed by the OMWBE and U.S. DOT. While he
may have originally sued in order to get access to federal funds, his claim evolved
into something of a crusade against affirmative action programs.” This ties Taylor’s
story to other conservative attempts to undermine affirmative action programs (dis-
cussed below)”® that contrast the purported arbitrary nature of socially based racial
classifications to assertedly more robust or “real” classifications based on genetic
science.

After the OMWBE rejected his initial application for federal certification of
Orion Insurance as a minority owned business enterprise, Taylor shifted tack and
started arguing that the rejection of the evidence he presented, particularly his DNA
ancestry evidence, showed that the use of racial categories in affirmative action pro-
grams was itself arbitrary and capricious, or alternatively that the federal regulations
specifying the categories were unconstitutionally vague.”” Taylor’s complaint was
grounded in the initial assertion that “that OMWBE decision was arbitrary and ca-
pricious because it did not find him to be ‘Black enough’ based on his appearance on
his driver’s license.””® He went on to argue that his DNA test showed that this initial
phenotype-based determination was erroneous. The District Court found, however,
that in developing this claim Taylor’s “reliance on [his] genetic makeup, without
regard to his appearance, is misplaced and does not demonstrate that OMWBE acted
arbitrarily or capriciously in finding that there was insufficient evidence that Mr.
Taylor was a member of either the Black or Native American groups.”””

Related to his claim of arbitrary and capricious action, Taylor asserted a potentially
more powerful and far-reaching claim that the definitions of “Black American” and
“Native American” as used in the DBE program and the Code of Federal
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74. Orion Ins. Grp. v. Wash. State Office of Minority & Women’s Bus. Enters., 754 Fed. Appx 556,
558 (9th Cir. 2018) (noting that “[t]his disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.”).
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Regulations were themselves void for vagueness, presumably contrary to the Fifth
and Fourteenth Amendments’ due process clause.®® This claim, if upheld, would not
only have had implications for Taylor, but could have undermined the viability
of the entire DBE program and, indeed, potentially any program using racial
classifications.

Taylor’s argument was premised, in part, on the idea that the genetic information
from his ancestry test provided a clear and objective measure of race, whereas the cri-
teria that led to the denial of his application were based on vague and amorphous
standards of social understandings of race. He argued, for example, that he:

was denied inclusion in the Black and Native American minority categories
because OMWBE believed he had insufficient minority DNA, though they had
no written guideline or policy delineating a DNA limit under which a person
would not be considered a minority.*’

He also argued that “genotype is a more stable indicator of race than pheno-
type,”®* the latter being susceptible to change (e.g., “a Caucasian person can sit in
the sun for a few years and look more Black, or someone like Michael Jackson can
get skin treatments to look more Caucasian™®’) while the genotype is unchanging.
His brief also drew upon an antisemitic canard that Jews are a genetic race, asserting
that “people considering themselves German were likewise swept into the holocaust
because they had Jewish blood (genotype), not because of how they looked (pheno-
type).”®* In all of this, there is an eerie echo of racist laws of hypodescent from the
Jim Crow era, that declared a person Black for purposes of the law if they had “one
drop” of Black blood.*” In any event, it reifies race as genetic, while dismissing social
understandings of race as untenable and epiphenomenal.

Unconvinced, the court dismissed Taylor’s claims, noting that, “considering the
purpose of the law, the regulations clearly explain to a person of ordinary intelligence
what is required to qualify for this governmental benefit.”*® The Court here was will-
ing to accept contextual and common sense understanding of both the purpose of
the law and the socially understood boundaries of the group categories to which it
applied. The Court’s recognition that racial categories can constitutionally be
employed in a commonsense manner grounded in contextual social understandings
of race may seem obvious, but it is critical. It goes to the heart of broader conservative
efforts to use advances in genetic science and testing to undermine precisely such
commonsense administration of affirmative action programs.
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A. A New Genetic Politics of Affirmative Action?

Legal scholar Mary Ziegler noted this trend in 2018, arguing that since the early
2010s, “anti affirmative-action amici and activists have developed a new argument: a
claim that if race is a social construct, race-conscious remedies are arbitrary, unfair,
and likely to reinforce existing stereotypes.”®” Ziegler focuses in particular on the
cases of Schuette v. Coalition to Defend Affirmative Action® and Fisher v. University of
Texas.® In Schuette, the Supreme Court upheld an amendment to the Michigan state
constitution that forbade the use of racial preferences by any university system or
school district.” Ziegler draws attention to the fact that in the plurality opinion in
Schuette,

the Court. . .questioned whether it was possible any longer for the racial categories
used in affirmative-action programs to have any value. “[I]n a society in which
[racial] lines are becoming more blurred,” Schuette explains, “the attempt to

define race-based categories . . . raises serious questions of its own.””?

Similarly, Ziegler notes that the conservative dissenters in Fisher, a case challenging
the use of racial categories as part of the admissions process at the University of
Texas, built upon the argument from Schuerte “insisting that racial categories are ‘ill
suited for the more integrated country that we are rapidly becoming.”””* Ziegler
astutely observes that

Far from denying claims that race is a construct, opponents of affirmative action
now use those claims to their advantage. For anti-affirmative-action amici and
activists, the idea that race is a social construct now militates in favor of color-
blindness. Since race is a social construct, it is argued to be devoid of meaning.
Any use of race, in this account, becomes an unfair and incoherent allocation of
government benefits.”?

As understandings of race as a social construction gained ascendance, conservatives
adapted their arguments against using racial categories in law or policy accordingly.

The idea of race as a social versus genetic construct has a complex and contested
history. The ascendance of the social constructionist view of race was grounded in
the work of anti-racists on the left who have been working for decades to discredit
the biological understandings of race used to rationalize racial hierarchy.”* This view
seemed at its apogee in 2000 at the White House Ceremony celebrating the comple-
tion of the first draft of the human genome, when President Clinton declared
“I believe one of the great truths to emerge from this triumphant expedition inside
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the human genome is that in genetic terms, all human beings, regardless of race, are
more than 99.9 percent the same.””> Following President Clinton, geneticist Craig
Venter asserted that this accomplishment illustrated “that the concept of race has no
genetic or scientific basis.””

The following decade, however, saw the steady rise of race-based studies in genet-
ics, biomedicine and pharmaceutical development promoting the idea that because
statistical correlations of different frequencies of certain genetic variations seemed to
cluster by racial groups, that genetic constructions of race have merit.”” As Dorothy
Roberts has noted in this period:

The liberal faith in scientific objectivity has generated an approach to the genetic
definition of race that sounds remarkably similar to the conservative one. Like
conservatives, liberals separate racial science from racial politics to retain a suppos-
edly scientific concept of race as a genetic category.”®

In biomedicine this was perhaps most clearly evident in the case of BiDil,
which in 2005 became the first drug ever approved by the FDA with a race-spe-
cific indication—to treat heart failure in a “Black” patient.

Brought to market by a small company called NitroMed, the drug had the support
of the Congressional Black Caucus, the NAACP, and the Association of Black
Cardiologists as a means to address purported health disparities in mortality from
heart failure. Notably, however, it was also embraced by Newt Gingrich and Sally
Satel, a doctor affiliated with the conservative American Enterprise Institute. For the
likes of Satel, who wrote a high-profile piece in the New York Times Magazine titled,
“T am A Racially Profiling Doctor,””” BiDil was used as evidence that race-based
health disparities had more to do with biology than with racism and social injus-
tice."” The more liberal proponents of BiDil saw it both as a way to help a commu-
nity long victimized by the biomedical establishment and as a stepping-stone to
personalized genomic medicine. For them, the idea was that even if they did not
accept the idea of race as genetic, they nonetheless saw it as a useful proxy for certain
important genetic variations. Here, a well-meaning liberal attempt to address racial
health disparities could also be flipped by conservatives to undermine the premise
that such disparities were caused by social forces rather than biology.'"!

As for the drug itself, it turns out that BiDil was simply a combination of two pre-
existing generic drugs, hydralazine and isosorbide dinitrate, that had been used for
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decades to treat hypertension. Combining them into a single pill for co-administra-
tion showed significant effectiveness in treating heart failure. This was first discov-
ered in the 1980s in clinical trials that did not sort out the impact by race. The drug
became racialized in the 1990s primarily in order to obtain a new race-specific patent
to effectively extend the life of the pre-existing non-racial patent by thirteen years.
The trial upon which FDA approval was based enrolled only self-identified African
Americans, so the results said nothing about whether the drug worked differently in
African Americans than in any other group. Even while being promoted to address
issues of racial justice, the case of BiDil is also an example of conflating race and
genetics to gain tactical advantage in the market.'*”

By juxtaposing Ziegler’s article with the case of BiDil, we can see that even as
some conservatives have come to embrace the idea of race as a social construct in
order to challenge affirmative action, some liberals have come to accept the utility of
using social race as a proxy for genetics as a tactic to realize the promise of personal-
ized genomic medicine. This strange political inversion has no specific cause but is
testament to how both race and genetics operate in fluid, contestable domains that
can be variously deployed to serve diverse and sometimes conflicting ends.

For most political purposes, it seemed that the language of race as a social con-
struct had triumphed; yet in the realm of scientific inquiry and biomedical practice
race has continued to be used as a proxy for genetic populations. Roberts has further
observed about this phenomenon in the context of biomedical practice:

With the new distinction between biological and social race. . . conservatives now
have a way to speak about racial difference while maintaining a color blind
approach to social policy. They find it acceptable to refer to race explicitly as long
as it has a biological meaning because that use of race is purportedly scientific and
unbiased. . .Genomic science, conservatives argue, frees us from political correct-
ness so we can act on racial differences in genetics that determine our health. In
this ingenious twist of political logic, those who criticize racial biomedicine
because of its impact are seen as interfering with health out of loyalty to racial

103

ideology.

Where Roberts shows how some conservatives invoke the idea of genomic race to
undermine progressive efforts to address health disparities, Ziegler provides a critical
perspective on other conservatives who invoke the idea of social race to undermine
any progressive attempts to use racial categories in law and policy. Ziegler, though,
does not fully appreciate how conservatives are distinctively employing genetic con-
cepts to buttress these claims.

Extending Roberts” idea of the conservatives’ “ingenious twist of political logic”
beyond biomedicine to affirmative action more broadly, I would characterize the
implicit conservative framing as being something along the lines of: Race as a social
construct is not “real” and hence cannot be the basis of legitimate legal policies;
conversely, race as a genetic construct is real, and further shows the arbitrary and
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unconstitutionally vague nature of using race as a social construct in law and policy.
Such conservative framings have been enabled and reinforced by the dynamic
Roberts identified (evident in the story of BiDil) whereby “liberals separate racial sci-

ence from racial politics to retain a supposedly scientific concept of race as a genetic
29104

category.

This framing also informs Taylor’s claims. After he was denied access to benefits as
a disadvantaged person operating a business, he essentially attempted to burn down
the entire edifice of the DBE program, arguing that the racial categories it employed
were unconstitutionally vague. He did this not simply by asserting that “race is a
social construct. . .devoid of meaning,”'* but also by taking the additional step of
juxtaposing the supposedly arbitrary social categories of race against the purportedly
more real, objective, and scientific construction of racial membership afforded by his
genetic ancestry test. Such use of genetics to undermine affirmative action receives
scant attention in Ziegler’s article but adds an important dimension to the broader
phenomenon she identifies. Beyond Taylor’s case, we see this most prominently in
the genealogy of the Fisher athirmative action case.

B. Judge Garza and Fisher v. University of Texas

In 2008, Abigail Fisher and Rachel Michalewicz each filed suit against the
University of Texas at Austin after they were denied admission to the undergraduate
program there.'® The plaintiffs, both characterized by the court as “Caucasian
female[s],” challenged the University’s affirmative action program, contending that
the “admissions policies and procedures currently applied by Defendants discrimi-
nate against Plaintiffs on the basis of their race in violation of their right to equal pro-
tection of the laws under the Fourteenth Amendment of the United States
Constitution, and federal civil rights statutes.”'”” The Federal District Court, apply-
ing the standard set forth in Grutter v. Bollinger'® for evaluating affirmative action
programs in higher education, found no liability and granted summary judgement to
the University.'”

The plaintiffs would go on to pursue the case up through the Fifth Circuit Court
of Appeals''® and finally to the Supreme Court, where, ultimately, they would fail to
prevail.''" Along the way, Judge Emilio Garza, a conservative jurist appointed to the
Fifth Circuit by George H.W. Bush in 1991, would write a concurring opinion with
a curious allusion to biological race and a remarkable footnote citing liberal anti-rac-
ist scholars of race and genetics.''” Garza was no fan of affirmative action programs
and made it clear that he disagreed with the holding in Grutter even as he felt bound
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to apply its principles. Nonetheless, he wrote separately in hopes that his reasoning
might provide a basis for the Supreme Court to reconsider its logic and “rectify the
error” of Grutter.'"> A key component of his argument was his assertion that:

The idea of dividing people along racial lines is artificial and antiquated. Human
beings are not divisible biologically into any set number of races. A world war was
fought over such principles. Each individual is unique. And yet, in 2010, govern-
mental decisionmakers are still fixated on dividing people into white, black,
Hispanic, and other arbitrary subdivisions. The University of Texas, for instance,
segregates student admissions data along five racial classes. See, e.g., 2008 Top Ten
Percent Report at 6 (reporting admissions data for White, Native—American,
African—American, Asian—American, and Hispanic students). That is not how so-
ciety looks any more, if it ever did.""*

Garza upends the constructivist critique of race essentialism that had challenged
white supremacy. He appeals to the authority of “science” not to challenge racial hi-
erarchy but to challenge the use of the race concept to challenge racial hierarchy.

This brings us back to Ziegler’s observation about how conservatives have begun
to flip the liberal idea that race is a social construction against liberal affirmative
action policies by arguing that social construction is somehow equivalent to or syn-
onymous with incoherence and arbitrariness.'”> Ziegler, however, overlooked
Garza’s telling footnote,''° quoting a 2004 article by prominent law professor, Larry
Alexander who, with his colleague Maimon Schwarzschild, cited philosophers of sci-
ence to support their contention that “racial (and ethnic) classifications are unscien-
tific, arbitrary, and often nearly meaningless.”'’” Perhaps most telling is the
footnote’s additional citation to Joseph Graves, Jr.’s 2001 book, 7he Emperor’s New
Clothes: Biological Theories of Race and the Millennium.''® Graves is not a philosopher
of science. He is an evolutionary biologist who was the first African American to
receive a Ph.D. in evolutionary biology in this country. In the book, Graves makes it
clear that his goal “is to show the reader that there is no biological basis for the sepa-
ration of human beings into races and that the idea of race is a relatively recent social
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and political construction.”"'? His project is unabashedly anti-racist. He is confident
that “demolishing the idea of biological race lays bare the fallacies of racism.”'*’
Indeed, Graves was a signatory to two subsequent amicus briefs in the Fisher case
filed in support of the University of Texas’ affirmative action program.'*!

Graves himself later wrote a rejoinder to Garza and other similarly minded conser-
vatives who would seek to use his scholarship to undermine affirmative action.
Noting that people he characterized as “color-blind racists” had “co-opted” scientific
findings to assert that “racism can no longer exist, since we have no biological races,”
Graves argued that the mere scientific fact that “the human species does not really
contain biological races . .. has absolutely nothing to do with the ongoing racial dis-
crimination faced by persons with dark skins in the United States.”'** Directly
responding to Garza’s citation of his work, Graves asserts that,

The problem with Garza’s reasoning is precisely that it confuses biological and
socially defined racial categories (and their impacts). Garza is correct in pointing
out the nonexistence of biological races. Indeed, he cited important scholarly liter-
ature supporting that fact (including my own work). However, the past-discrimi-
nation that the University of Texas (and other affirmative action) plans attempts
to redress are based on how socially defined races suffered past and are suffering
ongoing discrimination in American society. It is also not just the government
that divides Americans into socially defined racial groups, it is virtually all lay

Americans who continue this practice.'*

Garza tried to leverage the scholarship of the anti-racist, pro-affirmative action ev-
olutionary biologist Graves, to argue that if racial categories have no firm biological
basis then they cannot be used as a basis for coherent state policy. But it was not sim-
ply that race as a social construct was arbitrary; it was that it was arbitrary 7z compari-
son to and because it had 7o grounding in biology. The reference to genetic science
gives this argument its distinctive bite. The logic is clear: if race were genetic, then
perhaps there would be a way to use racial categories in a manner that was not arbi-
trary; but because race is a social construct, the use of racial categories in law and pol-
icy is inherently arbitrary. The appeal to scientific authority is foundational to this
new challenge to affirmative action. Ultimately, Garza was no more successful in
convincing his fellow judges that the absence of a genetic basis for race made it an
untenable legal category than was Taylor in his case. In both instances the decision
makers, in effect, echoed Graves’s pragmatic understanding of the historic use and
impact of racial categories in social and legal domains.
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What Garza did here stands in marked contrast to how the Supreme Court dealt
with the relationship between social and genetic constructions of race in the 1987
case of Saint Francis College v. 1‘11—[(/)412;’41]'1'.124 In that case, Majid Ghaidan Al-
Khazraji, a professor at Saint Francis College, filed a suit alleging that by denying
him tenure the College had discriminated against him on the basis of his Arabian
race in violation of his civil rights, specifically, 42 U.S.C. § 1981.'* The Supreme
Court has construed section 1981 to forbid all “racial” discrimination in the making
of private as well as public contracts."*® One central issue in this case was whether
§ 1981, which became law in the 19" century, should be construed so as to deem dis-
crimination against “Arabs” as racial discrimination. In determining that it should,
Justice White in his opinion for the Court, looked back to 19™ century understand-
ings of racial grouping to conclude that Arabs would indeed have been considered a
distinct race, separate from “Caucasians” in the 19™ century when the law was
adopted."” In a telling footnote, White observed that,

There is a common popular understanding that there are three major human
races—Caucasoid, Mongoloid, and Negroid. Many modern biologists and anthro-
pologists, however, criticize racial classifications as arbitrary and of little use in
understanding the variability of human beings. It is said that genetically homogene-
ous populations do not exist and traits are not discontinuous between populations;
therefore, a population can only be described in terms of relative frequencies of vari-
ous traits. Clear-cut categories do not exist. The particular traits which have gener-
ally been chosen to characterize races have been criticized as having little biological
significance.'?®

White went on to cite the work of such eminent anti-racist scholars as Stephen J.
Gould, Ashley Montague, and Sherry Washburn. Nonetheless, as legal scholar
Khiara Bridges has noted, White’s opinion did not involve a legal recognition of the
argument that racial categories had no coherent basis in biology.'* Rather, noting
that the same footnote also emphasizes that “these observations and others have led
some, but not all, scientists to conclude that racial classifications are for the most part
sociopolitical, rather than biological, in nature.”’*° Bridges argues that White hedges
his bets and allows for the fact that there may in fact be a biological basis for race
while arguing that for the purposes of constructing section 1981, what mattered was
not biology but social understandings of race in the 19 century.'?’

The relationship between legal and scientific constructions of race lies at the heart
of Garza’s opinion as well. In contrast to White, however, Garza invokes the author-
ity of science to undermine the legitimacy of legal classifications based on social
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understandings of race. Adopting Garza’s approach to race would not only lead to
overturning Grutter, it would involve a radical reconfiguration of the relationship
between legal and scientific authority in the field of race relations.

C. Garza’s Approach to Race Proliferates

While repudiated by Graves, (and largely ignored by the other judges and the
Supreme Court), Garza’s arguments found a sympathetic ear among other conserva-
tive legal scholars. Most notably, as the appeals process in Fisher worked its way
through the courts subsequent to Garza’s special concurrence in the 2011 case (the
case went up to the Supreme Court in 2013'%%, back down to the 5" Circuit in
2014,'* and back up again to the Supreme Court in 2016'*%), amicus briefs filed by
Judicial Watch'” and by the American Center for Law and Justice’”® took up
Garza’s genetic argument and expanded upon it.

Garza’s argument first reappears in the 2012 amicus brief of Judicial Watch, which
describes itself as “a conservative, non-partisan educational foundation, which pro-
motes transparency, accountability and integrity in government, politics and the
law.”"?” Judicial Watch has a long history, going back to its founding in 1994, of
pursuing investigations and litigation to attack liberals and promote conservative pol-
icies. A key early supporter was Richard Mellon Scaife, a deeply conservative
Pittsburgh billionaire who bankrolled various anti-Clinton crusades, including inves-
tigations of “Filegate” during President Bill Clinton’s administration, and seeking
emails related to Secretary Hillary Clinton’s role during the killings at the U.S.
Embassy in Benghazi.'*®

In its brief, Judicial Watch begins by referring to race as an “intellectually impov-
erished concept” that when introduced into law foments “racial and ethnic resent-
ment and intolerance.”"?” It goes on to explain that race is an impoverished concept
because “inherently ambiguous social constructs that have no validity in science.”'*’
Or, as it put in their later brief with direct reference to the legal standard of strict
scrutiny requiring state use of racial categories to be narrowly tailored to serve a com-
pelling state interest:'*!
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Government policies such as the policy enacted by the University, which seeks to
classify applicants by crude, inherently ambiguous, and arbitrary racial and ethnic
categories to promote diversity can never be narrowly tailored to further a compel-
ling government interest. Attempts to categorize individuals by racial and ethnic

groups necessarily lead to absurd results.'*?

This broad argument has implications not only for affirmative action in higher
education, but for the use of racial categories in any law or state policy.

Judicial Watch appealed to genetics not only to make its specific case for Abigail
Fisher but also to attack the controlling Supreme Court precedent of Grutter v.
Bollinger, which allowed for the use of racial categories as a “plus” factor in a holistic
admissions process to help achieve a diverse student body.'*® Pointedly, Judicial
Watch noted that,

In the same year that marked the completion of the Human Genome Project, the
Court [in Grutter] upheld the Law School’s use of race — a concept that has been
rejected by science and for centuries has been used to divide, impoverish, oppress,
and enslave people — as a “plus” factor weighing in favor of admission. /4. at 335-
43. In its ruling, the Court assumed that race was a meaningful proxy for diversity
without addressing the issue in any direct way. The Court also assumed that race
presented a fixed, natural, and unambiguous means of distinguishing between
groups of people such that individual Law School applicants could be assigned a
particular racial classification and awarded — or not awarded — a “plus” factor

based on race.'#

The explicit invocation of the Human Genome Project (HGP) is telling. The
HGP stood as a symbol of scientific and technological prowess; a transformative sci-
entific advancement akin to the Copernican or Darwinian revolutions.'*® As one
recent article in the journal Nature Reviews Genetics put it, “the Human Genome
Project changed everything.”'** Beyond conventional legal arguments, Judicial
Watch was trying to leverage the authority of science to challenge the empirical
underpinnings of the holding in Grutter. Perhaps developing a diverse student body
was indeed a compelling state interest sufficient to justify the use of race in university
admissions, but the lack of a scientific foundation to the racial categories out of
which such diversity was to be constructed meant that the use of such categories
could never be narrowly tailored to serve that end, and so all race-based programs
must fail the test of strict scrutiny.

To support such sweeping contentions, Judicial Watch moved beyond Garza’s ini-
tial references to scholars such as Graves to cite public statements on the non-
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biological nature of race from the American Anthropological Association (AAA).
It also quoted an extensive discussion of “’Race’ as a Biological Fiction,” from an
opinion by liberal judge and civil rights pioneer Jack Weinstein (being part of the liti-
gation team in Brown v. Board of Education), which noted that:

DNA technology finds little variation among “races” (humans are genetically
99.9% identical), and it is difficult to pinpoint any “racial identity” of an individ-
ual through his or her genes. International gene mapping projects have only
“revealed variations in strings of DNA that correlate with geographic differences
in phenotypes among humans around the world,” the reality being that the diver-
sity of human biology has little in common with socially constructed “racial”
categories.'*®

Clearly, Judicial Watch is taking the genetic ball from Judge Garza and running
with it. The appeal to science is foundational to its assault on affirmative action. This
is also evident in the brief’s assertion, following its discussion of the AAA statements
that, “although science may have rejected race long ago, law and public policy, and
in particular the University’s admission policy, have yet to catch up. It is time that
they did so. Race has no place in either.”"*’ Judicial Watch thus presents the use of
racial categories in law and policy as untenable not simply because they are vague but
because they are unscientific. It grounds their purported vagueness or arbitrariness
precisely in the fact that “science” has rejected them.

D. The Liberal Response

Perhaps simply to taunt pro-affirmative action liberals, in its 2015 brief Judicial
Watch also highlighted the controversies around Senator Elizabeth Warren’s claim
of Native American ancestry as further illustrating the point “that racial categories
are generally too crude to convey accurate and useful information about individuals
and groups.”"”° Judicial Watch feigned sympathy for Warren noting that, “based on
nothing more than ‘family lore” and ‘high cheekbones,” Ms. Warren claimed, perhaps
quite sincerely, that she was 1/ 32" Cherokee and therefore a Native American and a
minority.”"”" The brief went on to note that “many people predictably expressed
doubt that classifying Senator Warren as a “Native American” based on a system of
racial self-identification made any sense, much less served a legitimate purpose.” It
then considered what might happen if someone with Warren’s claims applied for
admission to the University of Texas and asks: “How much additional “holistic di-
versity” would UT have achieved by deciding to admit these hypothetical Elizabeth
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Warrens based at least in part on their self-identification with a particular race or eth-
nic group?”'>?

The irony of this appeal in the example of liberal icon Senator Warren is further
heightened by the fact that two years later, as she was preparing to run for the
Democratic nomination for President, Warren herself had a DNA ancestry test per-
formed for her by MacArthur prize-winning population geneticist Carlos
Bustamante. Warren clearly was trying to make use of the authority of genetic science
to quell the controversy surrounding her claims of Native American ancestry. The
results, while not exactly robust, did indicate that Warren likely had a Native
American ancestor in the range of 6 to 10 generations ago.'”> Notable is that both
the conservative Judicial Watch and the liberal Warren were looking to leverage the
authority of genetic science to make claims about racial identity. While Warren was
careful to maintain that her assertion of genetic ancestry was in no way related to any
claims of legal tribal membership, there was nonetheless an implicit understanding
that genetic constructions of racial membership somehow validated her social claims.
Judicial Watch was using the same logic to make a counter-argument—namely,
absent such genetic constructions, racial categories had no coherent meaning. Both
share a privilege of genetic over social constructions of racial identity.

Echoing Clinton’s and Venter’s statements from the ceremony marking the com-
pletion of the first draft of the human genome, the briefs from the American Center
for Law and Justice (ACLJ)"** highlighted the idea that “there is likewise no differ-
ence in kind between black, white, Asian, or other ethnic groups of human beings.
»155 Tn 1990, the televangelist Pat Robertson
founded the ACL]J as a conservative counterbalance to the American Civil Liberties
Union."*® The most notable thing about the ACL]J briefs, perhaps, is that they were
submitted by Jay Sekulow, who would soon gain prominence as one of President
Donald Trump’s lead personal attorneys during his first impeachment trial."”’
Sekulow was so enamored by the brief’s arguments that he later published an article
in University of Miami Business Law Review largely recapitulating their main
points.”®

Arguing that “racial categories are both arbitrary and porous,” one ACL]J brief
contended that the University of Texas “cannot use race to attain a ‘critical mass’ of
minority students if it cannot even intelligibly define what a minority student is.

There is one race — the human race.
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Hence, the deliberate use of race-conscious admissions cannot be a narrowly tailored
means to achieve diversity.”"*” To further buttress Judge Garza’s opinion, the ACL]J
quoted extensively from the 1987 Supreme Court civil rights case of St. Francis
College v. Al-Khazraji, where in an opinion for a unanimous Court, Justice White
observed that

Many modern biologists and anthropologists, however, criticize racial classifica-
tions as arbitrary and of little use in understanding the variability of human
beings. It is said that genetically homogeneous populations do not exist and traits
are not discontinuous between populations; therefore, a population can only be

described in terms of relative frequencies of various traits.'*

In the 2020 case of Students for Fair Admissions, Inc. v. President and Fellows of
Harvard College'®' the conservative Pacific Legal Foundation (PLF) has taken up the
argument that racial categories are inherently arbitrary and therefore cannot be nar-
rowly tailored to serve a compelling government interest sufficient to survive strict
scrutiny judicial review. The PLF did not make an explicit reference to genetic sci-
ence but framed their amicus brief to the court with the opening assertion that “racial
classifications are inherently arbitrary.”'*> While focusing more on the social diversity
within racial groups, the PLF makes it clear that the fundamental problem of affirma-
tive action is that “there is no sound system for classifying on the basis of race.”'*’
The First Circuit Court of Appeals, largely following the Supreme Court precedent
in Fisher, atfirmed the lower court’s ruling upholding the admissions plan and did
not address the issue of the arbitrariness of racial categories put forth by the PLF.
Nonetheless, the case is headed to the Supreme Court where a new 6-3 conservative
majority might take the opportunity to revisit and perhaps overturn or significantly
modify Grutter.

The conservative characterization of racial categories as arbitrary depends critically
not simply on the fact that they are socially constructed, but that they are socially
constructed in contrast to purportedly “real” genetic population groupings.
Ironically, these conservatives invoke genetic science to undermine the legal founda-
tions of affirmative action in much the same manner that liberal self-styled “behav-
ioral realists” invoke the cognitive sciences behind implicit bias to try to reinforce
and extend affirmative action. Behavioral realists are an interdisciplinary group of
scholars who have tried to reinvigorate antidiscrimination law by drawing upon
research in the social and natural sciences about the cognitive foundations on indi-
vidual attitudes and biases. Acknowledging the difficulty of overturning existing legal
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precedent that focuses on discriminatory intent rather than impact, behavioral real-
ists instead turn to empirical scientific measurements of “implicit bias” to argue that
“intent” (rather than legal doctrine) must be reconfigured to incorporate uncon-
scious intent as a basis for assessing the legality of particular actions or systems.'**

As conservatives, such as Garza or Judicial Watch compare genetically grounded
population groupings to purportedly incoherent social constructions of race, so too
do liberal behavioral realists contrast the science of implicit social cognition to what
they see as relatively uninformed people or commonsense understandings of how
human make judgments or form biased intent. As Jerry Kang and Mahzarin Banaji

putit:
Behavioral realism identifies naive theories of human behavior latent in the law
and legal institutions. It then juxtaposes these theories against the best scientific
knowledge available, to expose gaps between assumptions embedded in law and

reality described by science. When behavioral realism identifies a substantial gap,
the law should be changed to comport with science.'®

While behavioral realists are far more rigorous in their exploration, development,
and understanding of the relevant science, they nonetheless share a common tactic of
presenting apparent rigor and robustness of scientific findings as superior to, or more
“real” than, “naive” common sense understandings of social experience — whether it
be in the form of racial bias (for the liberal behavioral realists) or of race itself (for the
conservatives). Each denigrates or marginalizes the qualitative, interpretative, and
narrative bases of interpretation necessary to understand and address racial categories
in social and historical contexts, while elevating the scientific findings of “true” em-
pirical reality as a means to challenge existing Supreme Court precedent. They share
the idea that if a legal standard is controlled by precedent you don’t like, you chal-
lenge the empirical assumptions underlying the logic of the holding. It is a high-tech
version of the old saw, “if the law is against you, argue the facts.”1¢¢

Behavioral realists have a sincere belief in the relevant cognitive science and have
taken the time and trouble to actually master it. The fact that conservatives may be
more cynically exploiting the liberal embrace of science to serve their ends points up
the fact that elevating biology as somehow more “real” than society is a double-edged
sword. Conservatives can exploit the tactic of casting common sense social construc-
tions as “naive” or less real than scientific claims insofar as it hearkens back to the
classic statement of Tory British Prime Minister Margaret Thatcher who notably
declared in 1987 that “there is no such thing as society.”"*”
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IV. BEYOND AFFIRMATIVE ACTION

Beyond affirmative action in education, Judicial Watch and other prominent con-
servatives, such as Ward Connerly, have raised similar arguments about race and
genetics to challenge the continued use of racial and ethnic categories in the U.S.
Census. Connerly is founder and president of the American Civil Rights Institute, “a
national, not-for-profit organization aimed at educating the public about the need to
move beyond race and, specifically, racial and gender preferences.”®® In the 1990s
Connerly played a major role in the passage of California’s Proposition 209, which
effectively eliminated affirmative action programs from all state institutions.'® In
2004, he led the campaign for Proposition 54, or the “Racial Privacy Initiative”.
This proposition would have prevented the state of California from classifying indi-
viduals by race, ethnicity, color, or national origin at all.'”® In these campaigns
Connerly did not make much reference to biology or genetics. Echoing the color-
blind ideology of many anti-affirmative action advocates, he focused primarily on the
idea that racial classifications themselves were antithetical to ideals of American
equality and individualism."”"

By 2017, Connerly had added another arrow to the quiver of his color-blind ideol-
ogy: genetics. In a Washington Post editorial reviving the ideas of his “Racial Privacy
Initiative,” Connerly (together with Mike Gonzalez of the conservative Heritage
Foundation) attacked the idea of using racial categories in the U.S. Census. Calling
for President Trump to make changes to the 2020 Census, Connerly and Gonzalez
argued that the current system of racial and ethnic classification “doesn’t just ignore
science. It also completely overlooks a burgeoning “mixed-race” population that
resents arbitrary racial straitjackets.”'”> Like Taylor and Garza before them, they
invoked science to assert the arbitrariness of social categories. They advocated “get-
ting rid of the official categories and asking simple national-origin questions (“are
your ancestors from Ecuador, Germany, Japan? Check as many boxes as apply”) and,
perhaps, questions on races identified by anthropologists instead of bureaucrats.”'”?
There is an echo here of Judicial Watch’s appeal to the AAA statements on Race in
its amicus brief in Fisher. They then invoke genetic science explicitly, noting that
“Today, you can spit into a vial, send it to genomics companies and discover that
you are not “Irish,” as you thought, but instead 60 percent English. Or you could be
roughly 30 percent German, 45 percent Slavic, 15 percent Native American and
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10 percent Bantu. The census’s official categories ignore this rich diversity.”"”* The
precision of these genetic estimates of ancestry contrasts strongly to highlight the
asserted arbitrariness of the broad racial and ethnic categories of the current Census.
Note the irony of Connerly and Gonzalez embracing “diversity,” a concept that lies
at the heart of modern affirmative action jurisprudence and practice. Again, there
appears to be an attempt to turn the liberals’ own terms against them.

In 2017, Judicial Watch submitted comments to the Office of Management and
Budget opposing a proposal to add a new category of “Middle Eastern and North
African” to its “Standards for Maintaining, Collecting, and Presenting Federal Data
on Race and Ethnicity,” (which includes the Census). Marshalling arguments that
echoed both Connerly and its own briefs in Fisher, Judicial Watch again invoked
statements from the American Anthropological Association in arguing that the pro-
posal would lead to “less precise and more arbitrary data” because “human race and
ethnicity are inherently ambiguous social constructs that have no scientific valid-
ity.””® Judicial Watch then asserted that “science [has shown] the concept of race to
be hollow.”'7® At first blush this may sound like a simple restatement of the idea that
race has no “scientific validity” but in taking the additional step of asserting that the
concept of race itself is “hollow” it is reinforcing the idea that if a concept of category
is merely social (i.e. not scientific) it has no legitimacy whatsoever. Legitimacy, in
this schema, can only come from “science”. This plays into the larger conservative
program of delegitimizing the use of racial categories in any and all contexts.

It is noteworthy that Robert Popper, the director of Judicial Watch’s “Election
Integrity Project,” filed the comments on its behalf. Popper also submitted an amicus
brief to the Supreme Court in the case of United States Department of Commerce v.
New York, arguing for the inclusion of a citizenship question on the census.'”
Consider the relation between voting rights and the use of racial categories.
Challenging the collection of racial data would undermine the ability of the federal
government to track race-based discrimination in voting rights (among many other
areas of civil rights), while adding a citizenship question to the census is widely
understood as likely leading to undercounting undocumented, largely non-white,
immigrants and hence diluting the representation of (and allocation of federal bene-
fits to) the states wherein they reside.'”® Without the ability to collect data by race,
there would be no way to identify racial discrimination in voting, housing,
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employment, education, or policing; no way to identify health disparities or develop
policies and practice to address them.'”” All this, it seems, would suit conservatives
just fine.

V. LEGALLY RACIALIZING INDIGENEITY VIA GENETICS

The recent scientific consensus that race is not viable as a genetic construct has not
stopped diverse actors — from both the left and the right — from using concepts of
genetic ancestry to make legal claims regarding the status and rights attendant upon
certain claims of indigenous identity. In the years since the completion of the
Human Genome Project, a complex and fraught series of legal contests have played
out in the United States around issues of race, genetics, and indigeneity. As anthro-
pologist Jennifer Hamilton has observed,

The legal history of Indian identity in the United States is both complex and often
contradictory. . .At various times throughout U.S. legal history, establishing who
is and is not Indian has been central to determining collective and individual iden-
tities. These identities are, in turn, tied to questions of land and resource distribu-
tion, property, inheritance, treaty payments, state and federal benefits, civil and
criminal jurisdiction, tribal membership, and certain political rights.'®

Tribal membership determination is a critical attribute of sovereignty.'®' Scholars
of genetics and indigenous identity, such as Kim TallBear and Krystal Tsosie, and
Native American tribal leaders themselves have made clear that tribal identity is not
determined genetically.'®* As TallBear puts it: “The tribe is not strictly speaking a
genetic population. It is at once a social, legal, and biological formation, with those
respective parameters shifting in relation to one another.”'®

In 2004, around the time that Alexander and Schwarzchild were publishing their
article on how modern genetics undermined the logic of race-based affirmative
action, Rick Kittles (who was also at that time working with Farmer-Paellmann on
the reparations case), approached several leaders of the Cherokee Freedmen to offer
his services in the quest for recognition and inclusion as members of the federally rec-
ognized tribes of the Cherokee Nation.'®* The Freedmen were descendants of black
slaves kept by the Cherokee until 1866, when they gained their freedom and were
granted tribal citizenship. In 1983, the Cherokee tribe adopted a rule effectively
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limiting citizenship to individuals who could trace direct descent from an ancestor
listed on the Dawes Roll, a 1906 federal census of U.S. Indians that largely excluded
Freedmen. As a result, thousands of black members were expelled from the tribe and
denied access to benefits and reparations money. In the following years diverse
Freedmen brought a series of lawsuits trying to obtain tribal membership and the at-
tendant benefits, all to no avail as U.S. courts have generally avoided meddling in
such affairs.'®

Kittles’s services took the form of free DNA ancestry tests, which many Freedmen
embraced “in hopes that science would succeed where rhetoric, litigation, and histor-
ical documents have failed.”'®® Ultimately, Kittles’s tests proved less than definitive,
finding that the degree of Indian ancestry among the Freemen was on average around
6%, about the same as an East Coast African American population.'®” And so, in the
end, little was changed by the appeal to genetics. Nonetheless, in the years since
Kittles approached the Freedmen, some twenty-five different companies have
emerged offering DNA ancestry tests to help consumers discover their ancestral ori-
gins. Of these, five offer a test solely for Native American heritage that they claim
might be used for asserting legitimacy in a tribal enrollment process.'**

The Freedmen’s attempt to use DNA tests to gain access to the material benefits
of tribal membership may sound similar to what Taylor would try to do several years
later in Washington State. But in this case, there was a clear and long history of the
Freedmen holding themselves out as being tribal members. Complicating matters
further, TallBear notes that the entire concept of blood quantum as a basis for deter-
mining tribal membership has a complex and contested history. It was U.S. federal
agents in the 19™ century who “settled upon blood as a mechanism to break up col-
lectively held Native American land bases.”'® The Cherokee policy of 1983 was not
grounded in blood quantum per se, or genetics, but in lineal descent from someone
listed on the Dawes Roll; yet the Dawes Roll, in turn, was constructed around ideas
of blood quantum.'”” Other scholars note that the very concept of “Native American
DNA” is scientifically misleading because “the genetic markers commonly used
to identify this type of ancestry are also found in other populations at lower
frequencies.”"”"!

A. The Indian Child Welfare Act

One gets a fuller sense of the double edge of invoking genetics in such contexts by
considering that a decade or so after the Freedmen tried to use genetics to gain access
to membership in particular sovereign Native American tribes, conservative activists
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would apply a similar genetic logic in an attempt to undermine the sovereign power
of Native American tribes more generally. In 2017, a non-Native American couple
filed suit in federal court to have the Indian Child Welfare Act (ICWA) declared
unconstitutional. The couple, Chad and Jennifer Brackeen, sought to adopt “A.L.
M., an “Indian child” under the terms ICWA. The child’s biological mother was an
enrolled member of the Navajo Nation and his biological father was an enrolled
member of the Cherokee Nation."”? ICWA was passed in 1978 “to address rising
concerns over “abusive child welfare practices that resulted in the separation of large
numbers of Indian children from their families and tribes through adoption or foster
care placement, usually in non-Indian homes.”"”> ICWA does not bar non-Native
American families from adopting or fostering Native American children outright but
requires them to show “good cause” that the child can’t or shouldn’t be adopted by
other Native Americans before gaining custody.'”* More specifically, the Act requires
that “a preference shall be given, in the absence of good cause to the contrary, to a
placement with: (1) a member of the child’s extended family; (2) other members of
the Indian child’s tribe; or (3) other Indian families.” '*> Under the law, an “Indian
Child” is defined as, “any unmarried person who is under age eighteen and is either
(a) a member of an Indian tribe or (b) is eligible for membership in an Indian tribe
and is the biological child of a member of an Indian tribe.”'*

In 2018, Judge Reed O’Connor, of the Federal District Court for the Northern
District of Texas, found in favor of the plaintiffs and struck down ICWA as uncon-
stitutional. At the core of his ruling was his assertion that the classifications used in
ICWA were “racial” in nature and therefore had to satisfy strict scrutiny to satisfy
Constitutional equal protection review."”” To make this finding, O’Connor had to
distinguish this case from the 1974 case of Morton v. Mancari, where the Supreme
Court upheld a Bureau of Indian Affairs (BIA) hiring standard that gave preference
to Indian applicants under the less stringent “rational relation” standard concluding
that it was a political, rather than a racial preference. '”* O’Connor focused on the
term “biological child” to make this distinction, finding that the definition of
“Indian Child” used in ICWA was not based on the political identity of any tribe
but on whether “the child is related to a tribal ancestor by blood.”"”* Citing Adarand
Constructors v. Pena,*® he concluded that “the ICWA’s jurisdictional definition of
“Indian children” uses ancestry as a proxy for race and therefore “must be analyzed
by a reviewing court under strict scrutiny.” **' He essentially found that being based
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in biology the preference amounted to a racial preference —both casting race as a bi-
ological construct and using the reference to biology as grounds for recasting the
preference from a political one (based on tribes being semi-sovereign entities under
U.S. law) to a racial one.

In reaching this conclusion, O’Connor echoed arguments made the previous year
by the conservative Pacific Legal Foundation (PLF) in filings made in support of
writs of certiorari seeking Supreme Court review of two ICWA related cases.”” In
these briefs, the PLF argued that the strict scrutiny standard of Adarand should apply
to ICWA because it “regulates Indian children based solely on their genetic associa-
tion and descendancy,”**? and that “because ICWA equates “Indian” with the tribe’s
blood quantum rules, it equates tribal interests with genetic interests, and therefore
dictates that “biology” and not “social, legal, or political identification, makes a per-
son Native American.”?%*

Like Judge O’Connor in Brakeen, the PLF was arguing that being based in genet-
ics, the category of “Indian Child” had to be construed as racial in character. Yet, less
than a decade prior to this, in 2008, the PLF was arguing in the case of Hawaii v.
Office of Hawaiian Affairs>® that genetic science actually showed racial classifications
themselves to be arbitrary.”*® Hawaii v. Office of Hawaiian Affairs involved the ques-
tion of whether Congress stripped the State of Hawaii of its authority to alienate its
sovereign territory by passing a joint resolution in 1993 to apologize for the role that
the United States played in overthrowing the Hawaiian monarchy in the late 19th
century.”” In its amicus brief, the PLF (together with the Cato Institute and the
Center for Equal Opportunity) focused on whether this resolution required the State
of Hawaii to reach a political settlement with native Hawai’ians regarding the status
of contested lands. Central to its argument that it did not, was its contention that the
category of “native Hawai’ian” was an incoherent and divisive racial classification
and hence could not be constitutionally employed without meeting strict scrutiny.***
Anticipating some of the arguments later used by Judge Garza in Fisher, the PLF
argued that “considerable doubt exists whether race can even be quantified
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scientifically,”**

support racial distinctions used by the U.S. Census.”*" It concluded that “because
there is no single Hawaiian tribe or nation that can make this determination, the
state and federal governments have answered this question with arbitrary distinc-
tions.”?'" The genetically based arguments here were less fully developed than they
would become in hands of Garza and Judicial Watch, (and in the PLF’s own later
briefs), but the seed was planted .

Returning to Brakeen, O’Connor’s opinion with respect the racial nature of the
classifications in ICWA was overturned at the 5 Circuit Court of Appeals by a panel
of three judges in 2019,%'* but a rehearing en banc has been granted.”" In January
2020, a trio of conservative legal organizations, the Goldwater Institute, the Cato
Institute and the Texas Public Policy Foundation, filed an amicus brief in support of
the plaintiffs’ rehearing en banc, that foregrounded genetics, stating as their opening
argument that “as used in ICWA, ‘Indian child’ is a racial category because it
depends on genetics.”*'* This argument is developed by focusing on the reference to
“biological child” in the Act’s definition of “Indian Child” but ignores the preceding
section stating that an Indian child may also be defined simply by membership in a
tribe.”’> As Abi Fain and Mary Kathryn Nagle make clear in their analysis of similar
arguments made by the Goldwater Institute in the related 2015 case of A.D. v.
Washburn, “ICWA’s “Indian child” definition renders the identity of an “Indian
child” contingent upon the political citizenship of one of the child’s biological
parents—not ancestor—or the biological parent’s decision to enroll his or her child,
if the child is already a tribal citizen at the time of the adoption proceedings.”*'® This
distinction was central to the 5" Circuit’s overturning of O’Connor’s opinion,
wherein it concluded that “contrary to the district court’s determination, that

ICWA’s definition of ‘Indian child’ is a political classification subject to rational basis
29217

and that “there is no taxonomic basis in biology or physiology to

review.

The case may be on its way to the Supreme Court. If Justice Alito’s opinion in the
2013 ICWA case of Adoptive Couple v. Baby Girf'® is any indication, O’Connor’s
opinion could well be reinstated. In that case the reach rather than the constitutional-
ity of ICWA was at issue. In his opinion for the Court, Alito held that ICWA did
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not apply to a situation where the relevant parent never had custody of the child.*"”
Alito, however, opened his opinion by declaring that “This case is about a little girl
(Baby Girl) who is classified as an Indian because she is 1.2% (3/256) Cherokee.”**°
The degree of Cherokee ancestry was never at issue in the case, yet Alito set the entire
frame for his opinion around the idea of biological descent as the basis for Indian
identity and tribal membership. In highlighting the small percentage number, he
implies there is something absurd about this result. And Alito was not alone in his
concerns. Fain and Nagle observe that “several Supreme Court Justices [in Adoptive
Couple v. Baby Girl] began to question whether a Tribal Nation could grant citizen-
ship to a child of a tribal citizen if the child lacks sufficient blood quantum. As Chief
Justice Roberts asked, “is there at all a threshold” at which the child of a tribal citizen
can no longer be considered eligible for citizenship in a Tribal Nation?”**' In fore-
grounding what s, in effect, a blood quantum basis for characterizing tribal identity,
Alito’s opinion certainly could be read as laying the groundwork for adopting con-
servative arguments that ICWA employs racial rather than political classifications.

This is not just about ICWA. The genetic argument has potentially far-reaching
implications for tribal sovereignty. Sarah Kastelic, the executive director of the
National Indian Child Welfare Association, has noted that in challenging ICWA,
conservative think tanks such as Goldwater and Cato, “have a broader agenda about
state rights and subverting or dismantling tribal sovereignty as part of their
agenda.””** This is one reason why some Native Americans reacted with such vehe-
mence to Senator Elizabeth Warren’s appeal to a DNA ancestry test to support her
claims of Indian ancestry; connecting genetics to tribal identity can be (indeed is
being) used to undermine tribal sovereignty.**’

Judge O’Connor’s opinion in Brakeen v. Bernhard effectively brought ICWA
under the same standard of strict scrutiny review as the racial preferences employed
in affirmative action cases. These are the racial preferences other conservative think
tanks such as Judicial Watch have been challenging as incoherent. The point is not
that some conservatives believe race is genetic and others believe it is social. It is that
conservative activists will tactically deploy either conception of race if it serves their
interest of undermining what they perceive to be as any sort of racial preferences
aimed at remedying past injustices.
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B. All Biopolitics is Local: Race, Genetics, and the Case of Plavix in Hawai’i

The tactical deployment of genetics in relation to race to gain legal or political
advantage is not the sole province of conservative activists. As we have already seen in
the example of Senator Elizabeth Warren or the drug BiDil, liberals too can invoke
the authority of racialized genetic science to try to bolster their agendas. In 2014,
David Louie, the Democratic Attorney General for Hawaii sued drug manufacturer
Bristol-Myers Squibb (BMY) in state court for “false, deceptive, and unfair labeling
and promotion of their prescription antiplatelet drug, Plavix.”*** Foundational to
the claim was an assertion that BMS knew (and failed to disclose) that the drug had
diminished efficacy in individuals who had a particular genetic variation in the
CYP2C19 liver enzyme that rendered them poor metabolizers of the drug.”** As a
result, Hawaii claimed it was, among other things, forced to cover unwarranted drug
costs for prescriptions made to individuals for whom the drug would not work. **¢

As it turns out, a number of states had brought similar claims, focused more on
issues under False Claims Act for fraudulently marketing prescription blood thinner
to physicians as more effective than aspirin.””” BMS tried to have Hawaii’s suit
removed to federal court and consolidated in this larger multidistrict litigation.**®
Louie opposed this motion arguing vigorously to keep his suit separate and local.
While highlighting the specific state laws providing the basis for his suit,”* Louie
also made genetics central to his argument. In the initial complaint he framed the
issue in terms of correlations between racial groups and the frequency of the genetic
variation that led to poor metabolization of Plavix, stating that

East Asians and Pacific Islanders are particularly prone to be CYP2C19 poor
metabolizers. It has been reported that 55% of East Asians and up to 79% of
Pacific Islanders are poor metabolizers. According to the 2010 U.S. Census,
Asians constitute 38.6% of Hawaii’s population, Pacific Islanders constitute 10%
of Hawaii’s population, and 23.6% of Hawaii’s population consists of individuals
with a mixed racial background. Thus, Plavix’s diminished effectiveness is especially

prevalent among Hawaii consumers.”*>°
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In resisting removal and consolidation, the Attorney General argued that their
case was “unlike other cases in the Plavix MDL [Multi-District Litigation] due to
factors specific to Hawaii’s significantly larger East Asian and Pacific Island
Populations compared to other states.” Here racialized genetics served not only as
the basis for the claim itself, but also critically for distinguishing Hawaii’s case from
the cases being brought by other states. It worked. After BMS made a motion for
consolidation, Hawaii succeeded in getting the case remanded to state court.”' After
further proceedings, the state succeeded in its claim and in February 2021, Judge
Dean Ochiai of Hawaii’s First Circuit Court awarded the State $834 million in
damages.**

Many well-meaning advocates of addressing racial health disparities, have pointed
to the Hawaii case as an example of the need to racially “diversify” genetic research,
again reinforcing the idea that race is genetic. For example, Hawaii’s Plavix lawsuit
came up in testimony before the Food and Drug Administration at a meeting on the
importance of “diversity” in drug trials. In his statement at the meeting, Dr. Ho
Tran, President and CEO of the National Council of Asian and Pacific Islander
Physicians, referred to the suit as indicating the “importance for at least the knowl-
edge of how it affects certain populations, you know, for the Asian.”*** An editorial
in the journal Personalized Medicine, pointed to the Hawaii Plavix lawsuit as an
example of a situation where a drug manufacturer might “be negligent in not alerting
physicians, particularly those who treat minority populations where these genetic var-
iances are prevalent.”** In a separate interview, one of the co-authors of the editorial,
Esteban Burchard, a professor of bioengineering at the University of California, San
Francisco®® who has long emphasized the important of racial diversity in genetic
research,”*® brought up the Hawaii case as an example of the “impact of race on med-
ication effectiveness,” noting that in lobbying to get Plavix covered by Hawaii’s
Medicare formulary, BMS simply “overlooked . .. that most of Hawaii is Asian and
Pacific Islanders.”*”’

Burchard is an interesting illustration of legal scholar Dorothy Roberts’s conten-
tion that “like conservatives, liberals separate racial science from racial politics to

label that does not have a warning about the ineffectiveness of the drug among certain populations and the
need for genetic testing to identify patients in that population is false or misleading.”) (emphasis added).
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retain a supposedly scientific concept of race as a genetic category.”**® Burchard himself
identifies as Mexican or Hispanic and has a strong interest in promoting racial justice in
health care. Yet, when Roberts asked him in 2008 whether “by focusing on minority
health [in his genetic research], you're reinforcing the idea that minorities are biologi-
cally different,”, he responded, “I think populations are biologically different . . .So for
example, cystic fibrosis, that is a Caucasian mutation, only in Caucasians. We are find-
ing it now in African Americans and Puerto Ricans. And that is because of the intermix-
ing of populations.”*” What Burchard did here, as in his embrace of the example of
Plavix, was to conflate or confuse genetic concepts of “population” with social concepts
of “race.” His example of cystic fibrosis, a genetic condition, is instructive. Certainly,
the incidence of CF is higher on average in people who are Caucasian than in non-
Caucasian populations. But in 2002, six years before his conversation with Roberts, the
World Health Organization had published a report on the worldwide incidence of CF
that makes clear the importance of taking care about conflating population categories
with racial categories.MO For example, the report notes a wide variation in the incidence
of CF across European countries, ranging from 1 in 1800 births in Ireland to 1 in
25,000 in Finland. **' The report also noted that “reports from South Africa show the
presence of CF in persons of pure African descent, thus demonstrating that the earlier
observation of the presence of CFTR mutations in African Americans was not simply
due to a mixture of European genes.”*** The incidence of CF in this South African pop-
ulation was 1 in 7056, roughly equivalent to the reported incidence in Sweden of 1 in
7300.** Thus, both within Europe and across the world, incidence of CF mutations
varies greatly and does not correlate neatly with racial groupings.

Such claims and concerns as Burchard’s are not in themselves opportunistic
exploitations of race and genetics. In some cases, they may be born of sincere concern
to address health disparities. Certainly, the relative frequencies of many sorts of
genetic variations may differ across any two given populations—but race need not
enter into it. As sociologist Troy Duster has noted,

It is possible to make arbitrary groupings of populations (geographic, linguistic,
self-identified by faith, identified by others by physiognomy, etc.) and still find
statistically significant allelic variations between those groupings. For example, we
could examine all the people in Chicago, and all those in Los Angeles, and find
statistically significant differences in allele frequency at some loci. Of course, at

many loci, even most loci, we would not find statistically significant differences.”**
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Given that it is theoretically possible for researchers to find differences in allele fre-
quencies between Chicagoans and Los Angelinos, it is hardly surprising that they
may find differing frequencies of CYP2C19 alleles in East Asians or Pacific Islanders.
Nonetheless, this sort of racialized framing makes it seem as though race itself is re-
sponsible for the variation rather than merely correlated with it. This brings us back
to the possible exploitation of the idea of genetic race to undermine efforts to address
inequities.

ConNcLUsION: THE TACTICAL DEPLOYMENT OF RACE AND GENETICS IN A
POST-GENOMIC ERA

The conservative embrace of social constructionism in affirmative action has been
tactical. Following the publication of Richard Herrnstein and Charles Murray’s
book, The Bell Curve, in 1994*% the idea that race-based genetic differences
accounted for differences in standardized test scores gained greater traction among
opponents of affirmative action.?*® Of course, the idea inherent differences among
the races has been central to the construction of white supremacist racial order of the
United States from its inception,** but 7he Bell Curve brought to idea of genetic dif-
ference to a broad popular audience (especially after being featured in 7he New
Republic*®) at a time of intense debate over affirmative action policies in the United
States. Nonetheless, less than a decade after the publication of 7he Bell Curve, the
Supreme Court had reaffirmed the validity of affirmative action in Grutter v.
Bollinger>* In its amicus brief filed in support of the University of Michigan, the
American Association of Law Schools directly addressed 7%e Bell Curve, arguing that
any racial gap in recorded test scores

is not due to different levels of aptitude, as measured by IQ scores, in the respec-
tive gone pools of blacks and whites, notwithstanding the much-publicized claim
to that effect in Richard Herrnstein & Charles Murray. The Bell Curve:
Intelligence and Class Structure in American Life (1995). See Richard E.
Nisbett, Race, Genetics, and 1Q, 7z The Black White Test Score Gap 86, 89
(Christopher Jencks & Meredith Phillips eds., 1998) (finding “almost no sup-
port for genetic explanations of the IQ difference between blacks and
whites.”)*°
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The Supreme Court upheld the use of racial categories in admissions programs in
Grutter less than two years after Craig Venter, standing beside President Clinton at
the White House declared that the completion of the first draft of the human ge-
nome made it clear “that the concept of race has no genetic or scientific basis.”*”!
The Court itself made no reference to 7he Bell Curve or genetics in its opinion.

Less than a year later, Alexander and Schwarzschild wrote the law article that
would provide the basis for Garza’s genetically informed arguments in Fisher.>>*
Before the corpse of Herrnstein and Murray’s genetically based assault on “racial
preferences” had even cooled, the conservative pivot to leverage findings from genetic
science and embrace social constructionism as a means to undermine affirmative
action had begun.

On a more mundane level we see a similar dynamic at work in Ralph Taylor’s
case. He began by trying to use the results of his DNA ancestry test to claim member-
ship in a group that would qualify Orion Insurance as a Disadvantaged Business
Enterprise. When the state failed to find his genetic evidence sufficient and required
additional evidence relating to his social standing and practices, he pivoted to attack
the entire premise of racial preferences as arbitrary.”””> From someone who began his
quest inspired by a “Caucasian looking guy”” who had gotten “a big chunk of money”
by claiming to be a minority,”** Taylor evolved into a self-styled crusader “fighting
for a greater good, exposing flaws with affirmative action programs,”*> embraced by
conservative talk show hosts and highlighted on white supremacists websites such as
VDARE and American Renaissance>>®

One area where the idea of race as genetic persisted and even gained traction in
conservative circles after the completion of the HGP has been in the arena of health
care policy where the purported “reality” of race as genetic has been used to obscure
the social reality of racism as a major contributor to health disparities. In this case,
rather than using the idea of race as a social construct to challenge minority preferen-
ces, conservatives used the idea of race as genetic to shift the framing of health dispar-
ities so as to undermine racially ameliorative policies. This was perhaps most evident
in the conservative assault on the Institute of Medicine’s (IOM) 2003 Report,
“Unequal Treatment: Confronting Racial and Ethnic Disparities in Health Care”
which chronicled an array of health disparities and connected them directly to social
and economic issues of equity, access, and racism.”” In December 2003, the
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Department of Health and Human Services (DHHS) issued a report on health dis-
parities, supposedly based on the IOM Report. The DHHS report, however, dis-
missed the “implication” that racial differences in care “result in adverse health
outcomes.”*® It turned out that top officials in the Bush administration had directed
DHHS researchers to drop their initial conclusion that racial disparities were “perva-
sive in our healthcare system,” and to delete or recharacterize findings of “disparity”
as mere evidence of health care “differences.”* For example, an earlier version of
the report mentioned the term “disparity” thirty times in the key findings section,
while the final report mentioned it only twice and left the term undefined.”** DHHS
officials accompanied this push to use the term “difference” to emphasize “the im-
portance of. . .personal responsibility” for health outcomes.”*' Ultimately, DHHS
Secretary Tommy Thompson backtracked when word of the report’s manipulation
was leaked by concerned DHHS staff. This case exemplifies a dynamic identified by
anthropologists George Ellison and Ian Reese Jones, whereby “the ‘geneticization’ of
individual identity shifts responsibility for genetic conditions onto individuals,” and
the “collective geneticization of social identities shifts responsibility for social
inequalities in health on shared values, beliefs and behaviours.”***

The key theme connecting the tactical embrace of race as social in affirmative
action and embracing it as biological in health disparities is the effort to deny the
idea that race should be invoked in relation to addressing social inequalities. It is not
simply about law or policy but about the ends to which those laws and policies are
applied. This connects the racial essentialist arguments of 7he Bell Curve to the social
constructionist arguments of Garza and Judicial Watch. The former look to the
“reality” of race to make racism seem irrelevant to policy; the latter look to social con-
structionist statements to make the case to make race seem irrelevant. Thus, in 7he
Bell Curve or the Bush administration’s response to the IOM Report, racial dispar-
ities are cast as due to biology not racism: there is no racism, they declare, and so the
racial status quo is validated. For Garza and Judicial Watch, affirmative action is in-
valid because there is no coherent category of race. Again, the racial status quo is vali-
dated, in part because making race relevant is presented as in itself racist, not simply
in the old reverse discrimination sense, but in the sense of a being a scientifically in-
valid concept. The apparent inconsistency of the conservative embrace of race as
genetic in some contexts and as social in others is made coherent when we under-
stand that the underlying purpose is to maintain a pre-existing racial status quo.

The arguments are grounded in false premises. The assertions in the realm of bio-
medicine concerning purported genetic basis for health disparities ignore not only
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the scientific consensus that race is not genetic—so clearly stated by Craig Venter
and President Clinton at the White House ceremony celebrating the completion of
the first draft of the human genome—they also fly in the face of voluminous epide-
miological evidence that such disparities are product not of genetics but of social, his-
torical, and environmental forces. As epidemiologist Nancy Krieger succinctly puts
it, health disparities are “biological expressions of race relations.””® The alternative
claim that because race is not genetic, because it is “merely” social, it therefore is not
“real,” suffers from the delusion that social constructions somehow do not exist or
have an impact. Certainly, this would come as a surprise to anyone who uses money,
which, after all, is a social construct valuable only because we, as a society, have
deemed it s0.2°* There is no inherent value to a dollar bill, yet it exists, it has a worth,
and people know how to exchange and use it. That its value may be fluid, may
change across time and space, does not make it any less real. Similarly, that a social
construction such as race, might be fluid, changing over time and space, or subject to
contestation does not make it arbitrary or incoherent. Indeed, over our history these
characteristics have given race a distinctive power and adaptability in both law and
society. Nonetheless, while these spurious arguments have as yet achieved limited
success, they are out there like a loaded gun, waiting to be picked up and fired by a
sympathetic court or policy maker. Eternal vigilance is the price of adapting to new
challenges to racial justice.
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