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INTRODUCTION

The First Amendment promises freedom of religion for all," including those who
incorporate white supremacy into their Christian theology.” Between the 1850s and
1978, the Church of Jesus Christ of Latter-day Saints (“the Church”), otherwise
known as the Mormon Church, excluded members of African heritage from receiv-
ing full religious rites, privileges, and spiritual advancement (“the Anti-Black Ban”).?
Although the Church rescinded the Anti-Black Ban in 1978,% the pressure to do so

1. U.S. CONST. amend. I. (“Congress shall make no law respecting an establishment of religion, or prohib-
iting the free exercise thereof™).

2. Peterson v. Wilmur Commc’ns, Inc., 205 F. Supp. 2d 1014, 1023 (E.D. Wis. 2002) (holding that a
belief system heavily infused with white supremacist beliefs is a religion).

3. JOANNA BROOKS, MORMONISM AND WHITE SUPREMACY: AMERICAN RELIGION AND THE PROBLEM
OF RACIAL INNOCENCE 11 (2020).

4. Id
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was generally social rather than legal or doctrinal.” Over the last several decades, the
increasingly conservative Supreme Court has demonstrated that in battles between
its religious freedom and anti-discrimination jurisprudence, it will almost always side
with the former.® The Court’s conservatism has left little to no recourse for individu-
als whose personal worship is the target of theologically-justified institutional white
supremacy. Nor is there an apparent solution for Black people facing racism from
other church members—racism that could have been addressed by the law if the law
prevented acts of institutional white supremacy like the Anti-Black Ban in the first
place. Is privileging institutional religious freedom above all else, including individ-
ual religious freedom, essential to preserving true religious liberty? What about the
religious liberty of racial and ethnic minorities to worship as they see fit without
being subjected to institutional white supremacy? Should Christian institutions be
able to racially subjugate people in the name of religious liberty? How can we prevent
religious freedom from being weaponized against people of color in bad faith? In
exploring the answer to the tension between the constitutional religious freedom of
institutions and the individual religious freedom of the members of such institutions,
I offer the Church’s Anti-Black Ban as a historical and profoundly compelling exam-
ple of a religious institution imposing theologically-justified white supremacy on its
Black members.

This Article argues that jurists should view the prevention of theologically-justified
institutional white supremacy as a clash between two robust religious freedoms,
requiring the Court to favor one over the other, rather than as a question of whether
the Court is infringing upon freedom of religion at all. Because the Supreme Court
currently leans so far towards originalism,” this Article puts forward an originalist
argument that individual freedoms should prevail. Specifically, this Article argues
that Jack Balkin’s principle-based originalism supports an interpretation of the First
Amendment’s religion clauses that would prioritize protecting an individual wor-
shiper’s right to exercise their religious convictions, free from racial discrimination,
over a religious institution’s right to racially discriminate against said worshiper in
the name of religion, such as in the case of the Church’s Anti-Black Ban.

Part I of this Article outlines the current state of religious freedom jurisprudence,
in regards to both institutional, and individual religious freedom. In Part II, I explain
the nature of clashes within a religion between an institution and its individual mem-
bers and discuss the Church’s Anti-Black Ban as an example of such a clash that
facilitated white supremacy. Finally, in Part I1I, I lay out my main argument, offering
Balkin’s originalism as a valid and effective way to empower individual victims to

5. Id. (explaining that it was public protests and internal pressure tied to the Church’s growth in Brazil
where Blackness was viewed differently to how it is viewed in North America).

6. See e.g., Boy Scouts of Am. v. Dale, 530 U.S. 640, 661 (2000) (holding that discrimination based on
sexual orientation is not a compelling enough government interest to prevent a religious institution from
withholding membership from certain people); Corp. of Presiding Bishop of Church of Jesus Christ of
Latter-day Saints v. Amos, 483 U.S. 327, 336 (1987) (holding that religious organizations can discriminate in
their employment practices as long as doing so serves their religious goals).

7. Elena Kagan, The Scalia Lecture: A Dialogue with Justice Kagan on the Reading of Statutes, Harv. L.
Today (Nov. 17, 2015), http://today.law.harvard.edu/in-scalia-lecture-kagan-discusses-statutory-interpretation.
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constitutionally challenge theologically-justified white supremacy within Christian
institutions.

I. GENERAL, INSTITUTIONAL, AND INDIVIDUAL RELIGIOUS FREEDOM

The right to religious freedom has been a fundamental part of the American
experiment since its inception.® As this Note shows, the Court has cemented decades
of religious freedom jurisprudence upon this right enshrined in the text of the First
Amendment to the U.S. Constitution. This Part lays out the current state of consti-
tutional religious freedom to contextualize my argument and potential solution to
the apparent lack of legal recourse for victims of institutional religious white suprem-
acy: to strengthen the individual constitutional right to religious autonomy when it
conflicts with the thus far much more robust institutional right. Section A summa-
rizes current religious freedom doctrine generally, and Section B explains how this
doctrine protects the religious freedom of institutions. Section C discusses how indi-
vidual religious freedom ties into the doctrine.

A. Religious Freedom Generally

American religious freedom largely stems from the two short religion clauses in
the U.S. Constitution’s First Amendment: the Establishment and Free Exercise
Clauses.” The Establishment Clause, which states that “Congress shall make no law
respecting the establishment of religion,”'? theoretically prevents government action
that would taint its ideologically neutral role in American theology.'' Some read the
clause narrowly, interpreting the clause to mean that the government cannot endorse
an official state religion."” Others read it more broadly, holding that the clause pro-
hibits laws with the purpose or effect of favoring a particular faith or even religion in
general over secularism."” The Court in Lemon v. Kurtzman provided a longstanding
test for whether a law is valid under the Establishment Clause, holding that a statute
affecting a religious practice must have a “secular legislative purpose,” its “principal
or primary effect must be one that neither advances nor inhibits religion,” and it
must not “foster an excessive government entanglement with religion.”'* In 2022, in
Kennedy v. Bremerton School District, the Court signaled its intention to strengthen
religious liberty protections, effectively all but killing the Lemon test, and requiring
courts to assess potential Establishment Clause violations according to whether they
“reference to historical practices and understandings.”"

8. See Wesley J. Campbell, Religious Neutrality in the Early Republic, 24 REGENT U. L. REv. 311, 318-20
(2012).

9. U.S. CONST. amend. 1.

10. Id.

11. See Robert A. Sedler, Understanding the Establishment Clause: A Revisit, 59 WAYNE L. REV. 589, 596
(2013).

12. Campbell, supranote 8.

13. SeelLemon v. Kurtzman, 403 U.S. 602, 612 (1971).

14. See id. at 612-13.

15. See Kennedy v. Bremerton Sch. Dist., 142 S. Ct. 2407, 2411 (2022) (citing Town of Greece v.
Galloway, 572 U.S. 565, 576 (2014)).
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As for the Free Exercise Clause, jurists traditionally interpret the clause to
empower and require Congress to protect the ability of religious institutions and
individuals to believe and practice their respective spiritual convictions.'® The Court
has often supported this by upholding legal accommodations or exemptions from
otherwise generally applicable laws.'” Some members of the Court have narrowly
interpreted the Free Exercise Clause, holding that the government should provide
such accommodations only when a particular law targets a religion or religious prac-
tices."® Justice Scalia’s majority opinion in Employment Division v. Smith is the
Court’s current measuring stick for the Free Exercise Clause."” The Smith test states
that facially neutral, generally applicable laws that incidentally affect a religious prac-
tice are only subject to the Court’s rational basis analysis, rather than the much
higher bar of strict scrutiny.”® However, given past efforts by Justice Gorsuch to over-
turn Smith,”' the Court’s recent cementing of its 6-3 conservative majority likely sig-
nals the current test’s imminent demise.””

Courts have built constitutional religious freedom upon their interpretations of
the Establishment and Free Exercise Clauses, often privileging a religion’s internal ec-
clesiastical law over secular laws.*® Courts have protected religious animal sacrifice,*
the right of private business to refuse service to persons identifying as LGBTQIA+,”
and the right to publicly pray while working for a public school in the name of reli-

gious freedom.”® Courts have upheld religious exemptions in many groundbreaking
laws, such as Title VII of the Civil Rights Act of 1964 and the Affordable Care Act.””

16. See Mark Strasser, Neutrality, Accommodation, and Conscience Clause Legislation, 8 ALA. C.R. & C.L.L.
REv. 197, 200-01 (2017).

17. See e.g., Wisconsin v. Yoder, 406 U.S. 205, 232 (1972) (holding that Amish families refusing to send
their children to school past eighth grade were entitled to an exemption from a compulsory education law);
Sherbert v. Verner, 374 U.S. 398, 423 (1963) (holding that it is unconstitutional to deny unemployment
benefits to an applicant who refused to work on Saturdays for religious reasons); see also Frank S. Ravitch, The
Unbearable Lightness of Free Exercise Under Smith: Exemptions, Dasein, and the More Nuanced Approach of the
Japanese Supreme Court, 44 Tex. Tech L. Rev. 259, 265 (2011).

18. SeeEmp. Div., Dep’t of Hum. Res. of O. v. Smith, 494 U.S. 872, 882 (1990).

19. Smith, 494 U.S. at 872.

20. Id.

21. Seee.g., Fulton v. City of Philadelphia 141 S. Ct. 1868 (2021).

22. Seelan Huyett, How to Overturn Employment Division v. Smith: A Historical Approach, 32 REGENT U.
L. REV. 295, 296-97 (2020).

23. SeeSerbian E. Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976) (holding that secular law could
not interfere with a religion’s internal ecclesiastical law).

24. Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520 (1993) (striking down an anti-ani-
mal sacrifice law written specifically to target Santeria practices).

25. See Masterpiece Cakeshop v. Colo. C.R. Comm’n, 138 S. Ct. 1719 (2018) (holding a law aimed at
preventing private businesses from refusing service to LGBTQIA+ patrons violated the Court’s holding in
City of Hialeah by targeting specific religiously-justified discrimination rather than being neutral and generally
applicable).

26. See Kennedy, 142 S. Ct. 2407 (holding that a public school football coach was allowed to pray with
his players on the playing field).

27. See e.g., Amos, 483 U.S. 327 (holding that religious institutions are exempt from Title VII’s religious
discrimination prohibition in hiring); Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682 (2014) (holding
that religious institutions can be exempted from the Affordable Care Act’s contraception coverage
requirement).
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Occasionally, past Courts have upheld the criminalization of activities in which some
religions actively participate, like polygamy.”® But on the whole, American religious
freedom rests upon a highly robust jurisprudence that vigorously protects the rights
of religious institutions and individuals alike to follow the spiritual dictates of their
consciences.

B. Institutional Christian Religious Freedom

Of course, there are exceptions, but generally the Court vigorously protects
Christian institutions by applying the First Amendment’s religion clauses. The fol-
lowing only provide a few examples of the many instances in which American courts
view the theological autonomy of Christian churches and their affiliated organiza-
tions as sacrosanct.

First, government entities are not free to end relationships with religious organiza-
tions in favor of secular groups, despite religious organizations’ potential theological
influence on government matters.”” In Fulton v. City of Philadelphia, the Court dealt
with the issue of whether a city government could discretionarily terminate its rela-
tionship with a Catholic charity that refused to put foster children in homes with
LGBTQIA+ parents.” Instead of exploring whether the city was mistreating the
charity due to its Catholic ideals, the case turned on whether the city had imple-
mented a mechanism for deciding which organizations to work with.’" The mere ex-
istence of such a mechanism without a compelling reason meant that the city’s
actions were not generally applicable because it could treat secular and religious insti-
tutions differently in similar situations.”® The Court accordingly held the city’s
action to be unconstitutional.”?

Second, the government cannot discriminate between different religious groups
(thus, favoring some over others), for instance, by requiring strict financial reporting
requirements for specific religious organizations but not others.”* In Larsen v.
Valente, the Court considered such government-mandated requirements for religious
organizations.”” Specifically, certain financial reporting requirements found in the
Minnesota Charitable Solicitation Act (“MCSA”) only applied to religious organiza-
tions that solicit over half of their funds from non-members.*® Although the MCSA
did not facially single out any particular religion, the Court looked beyond the law’s
facial neutrality and discerned a religiously discriminatory practice.”” The Court held
that the statute was unconstitutional, reasoning that the solicitation rule burdened

28. SeeReynolds v. United States, 98 U.S. 145 (1878) (holding that a law criminalizing polygamy did not
violate constitutionally protected religious freedom).

29. SeeFulton, 141 S. Ct. 1868.

30. Id.at1871.

31. Id.

32. Id.

33. Id.

34. Seelarsonv. Valente, 456 U.S. 228 (1982).

35. Id.

36. Id.at228.

37. Id.ac229.
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the religious practices of particular churches and limited those churches from practic-
ing their beliefs.”®

Next, under Title VII, religious institutions can implement discriminatory hiring
practices based on age, race, sex, or disability when filling ministerial positions.”” In
Our Lady of Guadalupe School v. Morrissey-Berru, the Court ruled that teachers work-
ing for religious schools have no discrimination claim as long as the school justifies
their actions theologically.*’

One area of successful government pushback against religious institutions stems
from the Court’s decision in Bob Jones University v. United States.”! Here, the Court
held that under federal tax law, an educational organization that violates official pub-
lic policy (for example, through promoting racial discrimination in educational set-
tings) cannot qualify for charitable tax-exempt status.** This case, however, stands as
a rare example of the Court endangering Christian institutions™ ability to exert
Christian beliefs upon those within their purview.

C. Individual Christian Religious Freedom

Just as the Court broadly protects the autonomy of churches and other religious
institutions at almost every turn, American religious freedom jurisprudence fre-
quently defends religious individuals. In fact, in 1981, the Court protected a highly
individualistic interpretation of religious belief in 7homas v. Review Board.*
Orthodox Jehovah’s Witnesses (many of whom are pacifists) do not typically have a
religious doctrinal problem working for entities such as the defendant in 7homas, a
foundry and machinery company that made weapons.** Here, the defendant denied
the plaintiff, a Jehovah’s Witness, employment benefits after the plaintiff cited his
individual interpretation of his religion’s doctrine as a reason for quitting his employ-
ment.” The Court in 7homas ruled that under the Free Exercise Clause, the state
could not withhold the plaintiff's unemployment benefits for quitting a job due to a
clash in religious beliefs, even if those beliefs were individualized and unorthodox.*
The ruling echoed West Virginia State Board of Education v. Barnette, a religious free-
dom case brought by Jehovah’s Witnesses who felt religiously compelled to not salute
the American flag.”” Regardless of the canonical position of flag saluting amongst
Jehovah’s Witnesses, the Barnette Court, in siding with the religious adherents, rea-
soned that there is no mandate on what qualifies as orthodoxy.*®

38. Id.

39. See Our Lady of Guad. Sch. v. Morrissey-Berru, 140 S. Ct. 2049, 2072 (2020).
40. Id.

41. SeeBob Jones Univ. v. United States, 461 U.S. 574 (1983).

42. Id. at575.

43. Thomasv. Rev. Bd. of Ind. Emp. Sec. Div., 450 U.S. 707 (1981).
44. Id. at708.

45. Id. at707.

46. Id.at708.

47. W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943).

48. Id. at 642.
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Religious business owners can also use their religion as justification for refusing to
serve LGBTQIA+ individuals.” Perhaps the most widely publicized and recent indi-
vidual religious freedom case, Masterpiece Cakeshop v. Colorado Civil Rights
Commission, dealt with a wedding cake baker who refused to bake cakes for
LGBTQIA+ weddings, despite a local anti-discrimination law appearing to prevent
such refusals.’® In Masterpiece Cakeshop, the Court avoided the issue of whether the
baker was entitled to a religious exemption from the anti-discrimination law.”’
Instead, the Justices found that the law violated the Free Exercise clause because
instead of being neutral, the government commission responsible for applying the
anti-discrimination law demonstrated hostility towards anti-LGBTQIA+ discrimi-
nation carried out on religious grounds.”> The Court reasoned that such hostility
prevented the Masterpiece Cakeshop baker from conducting business according to his
spiritual convictions. In other words, he was not free to exercise his religion.”

Religious individuals may not always have the same access to legal resources that
religious institutions do. Still, the Court frequently protects and strengthens the indi-
vidual right to follow one’s spiritual convictions and, given the current makeup of
the Court, is likely to continue doing so for some time.

II. WHEN INSTITUTIONAL RELIGIOUS FREEDOM CLASHES WITH THE
INDIVIDUAL RELIGIOUS FREEDOM OF AN INSTITUTION’S MEMBERS

Religious institutions and individuals may each have substantial religious
autonomy rights, but what happens when institutional religious freedom conflicts
with the religious freedom of an individual member of the same institution?
Rather than being cases of state actors infringing on private citizen’s First
Amendment rights, or state endorsement of religion, this note is concerned with
instances when Christian institutions’ freedom to discriminate directly conflicts
with Christian individuals’ liberty not to be discriminated against in the exercise
of their religion. Hence, my argument centers on Free Exercise Clause jurispru-
dence rather than that of the Establishment Clause.

Many of these cases fall under Title VII’s ministerial exemption because they con-
cern discriminatory workplace actions like hiring, firing, salary decisions, or work-
place treatment of clergy or religious teachers.”® The exemption essentially solidifies
religious entities’ autonomy in filling religious positions.” Although named the
“ministerial” exemption, the Court has interpreted this term to extend as far as teach-
ers or any positions involving a small amount of doctrinal or pastoral responsibility.*®
Beyond the ministerial exception, Title VII § 702 further exempts religious entities

49. SeeMasterpiece Cakeshop, 138 S. Ct. 1719.

50. Id.

51. Id.at1727.

52. Id.at1724.

53. Id.at1732.

54. See Caroline Mala Corbin, Above the Law? The Constitutionality of the Ministerial Exemption from
Antidiscrimination Law, 75 FORDHAM L. REV. 1965, 1968 (2007).

55. Id.

56. Id.at1976.
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from the Act’s prohibition on religious discrimination in hiring.”” The Court in
Corporation of Presiding Bishop of Church of Jesus Christ of Latter-day Saints v. Amos
considered whether § 702 applied to the Church’s policy of firing an employee for
not complying with the institution’s standard of religious adherence.”® The Court
held that the exemption did apply, meaning the Church could discriminate based on
whether the Church deemed its employees of the same religion are “spiritually wor-
thy” enough for the position.”” Common law and statutory remedies exist for indi-
viduals facing discrimination from their religious employers for non-theological
reasons.®’ But religious institutions are empowered to structure clergy and teaching
positions according to the institutions’ spiritual convictions, even when doing so dis-
criminates against individuals.®'

Not all institutional, spiritually-justified discrimination happens in the hiring and
employment space, and the law currently offers little recourse for such victims. For
almost a century and a half, the Mormon Church instituted a racially discriminatory
practice of banning members of African descent from spiritual advancement in the
Church.®” Significantly, the Anti-Black Ban prohibited access to the full range of reli-
gious rites and rituals that members of the Church believe are necessary to partake in
to achieve complete spiritual salvation.®®> As the infringement of constitutional reli-
gious freedom has become closely tied to the autonomy of religious institutions, cur-
rent approaches to the issue may erroneously assume that protecting individual
church members from religious white supremacy lies outside the realm of religious
freedom jurisprudence. Instead, I offer that as outlined in Part I, the Court and
Constitution hold religious freedom for individuals as well as institutions sacred.
Theologically-justified discrimination boils down to a choice between the religious
freedom of the institution and the religious freedom of its members, rather than reli-
gious freedom versus encroachment on religion.

This Part offers the Anti-Black Ban as an example of theologically-justified white
supremacy committed by a Christian organization, which presented a conflict
between an institution’s religious freedom and that of its individual members.
Section A discusses the relationship American Christianity shares with white su-
premacy. Section B provides the history of the Anti-Black Ban’s implementation
and justification as an example of religiously-justified institutional Christian white
supremacy. Finally, before proceeding with my proposed solution to this problem,
Section C lays out why providing legal recourse for individual victims of reli-
giously-justified institutional white supremacy matters despite the official end of
the Church’s ban being forty-two years ago.

57. 42 U.S.C. §2000e-1(a).

58. Amos, 483 U.S. 327.

59. Id.at327-28.

60. See Corbin, supra note 54, (the religious institutional cannon uses the ministerial exemption when
not filling a ministerial position).

61. Seeid.at1976.

62. BROOKS, supranote 3.

63. Id.
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A. American Christianity and White Supremacy

American Christianity and white supremacy are old friends. Since the country’s
founding, U.S. governance has been overwhelmingly dictated, by white Anglo-Saxon
Protestants.®* Religion, and religious freedom jurisprudence, has played a role both
in justifying white supremacy and turning a blind eye to it.””

For some, white supremacy evolved into a religious doctrine. The belief that God
had ordained America to be a white nation caused some Christians to believe they
were justified in defending and preserving sustained white supremacy.®® In 1893,
prominent Methodist Bishop Atticus G. Haywood, an advocate for white supremacy
and an apologist for lynching, remarked that “nowadays, it seems the killing of
Negroes is not so extraordinary an occurrence as to need explanation.”®” Philip
Schaff, a church historian for Union Theological Seminary in New York, offered
that “the Anglo-Saxon and Anglo-American, of all modern races, possess the strong-
est national character and the one best fitted for universal domination.”® South
Carolina Senator Cole Blease once declared that lynching was a “divine right.”®
Contemporaneously, influential figures like Congresswoman Marjorie Taylor
Greene and acclaimed musician Kanye West frequently evoke white supremacist
talking points while asserting their Christianity.”” While not all religions or theists
sustain white supremacy, such hateful ideology has become intertwined with a signif-
icant segment of American Christian theology.

On the other hand, Christianity has played a sustained role for those for those
white supremacy oppresses. Black Americans, saddled with the legacies of slavery,
Jim Crow, and lynching, have long found solace in turning to God.”" Scholar James
H. Cone writes of Black Americans finding peace in Christianity especially; Black
Americans viewed the symbolism of the Christian cross through a lens of hope, juxta-
posed against the fear projected by the symbolic and literal lynching tree.”> Cone
writes that even as for Black people “nothing was more terrifying than the lynching

tree,””? the cross “represented both death and the promise of redemption, judgment

64. See Sarah H. Cleveland, Powers Inherent in Sovereignty: Indians, Aliens, Territories, and the Nineteenth
Century Origins of Plenary Power over Foreign Affairs, 81 TEX. L. REV. 1, 259 (2002).

65. SeeJAMES H. CONE, THE CROSS AND THE LYNCHING TREE 7 (2011) (citing WINTHROP D. JORDAN,
WHITE OVER BLACK: AMERICAN ATTITUDES TOWARD THE NEGRO, 1550-1812 (1968)); see also BROOKS,
supranote 3, at 24.

66. See CONE, supranote 65.

67. Id.at6.

68. Id.at7.

69. Id.

70. SeeNikki McCann Ramirez, Kanye West Says ‘White Lives Matter’ Shirts Inspired By His ‘Connection To
God’, ROLLING STONE, (Oct. 6, 2022), https://www.rollingstone.com/music/music-news/kanye-west-
tucker-carlson-white-lives-matter-shirts-god-1234606799/; Robert Draper, The Problem of Marjorie Taylor
Greene, THE NEW YORK TIMES MAGAZINE, (Oct. 17, 2022), https://www.nytimes.com/2022/10/17/
magazine/marjorie-taylor-greene.html.

71. See CONE, supranote 65, at 2-3.

72. Id.

73. Id. atxix.
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and the offer of mercy, suffering and the power of hope.””* As the State allowed
white people to commit horrific acts against Black people, many victims clung to
their freedom of religion as the only hint of a potential end to their suffering.”” Yet
Cone powerfully reminds us that even the cross can be “enslaving and oppressing” as
a weapon of white supremacy.”®

B. The Church of Jesus Christ of Latter-day Saints’ Anti-Black Ban on Participation in
Doctrinally-Essential Religious Rites as an Example of Religiously-Justified
Institutional White Supremacy

Like much of the rest of American Christian theology, Mormonism is no stranger
to being on both sides of the country’s centuries-old dance with white supremacy.””
The very question in this Article stems from the Church attempting and succeeding
to incorporate white supremacist principles into its theology, despite the doctrine’s
bad faith origins.”® In this Section, I will discuss (1) Mormonism’s relationship with
white supremacy, (2) the specifics and nuances of what the Anti-Black Ban meant for
Black members of the Church, (3) how the ban came about, including its transition
from policy to doctrine, and (4) why there was no apparent legal solution to the ban
at the time.

1. White Supremacy and Mormonism

White supremacy was the driving force behind the national outlawing of polyga-
my,””which in turn impacted the Church. Polygamy had been a doctrinally man-
dated practice for some members of the Church, including every early Church
President, since its founding.*” In more modern times, some have hypothesized that
the most logical reasons to ban plural marriage were protecting women and children
who were pressured or forced into the practice.®’ But Martha Ertman’s excellent
scholarship on the issue illustrates how white supremacy was a prominent cause in
the initial effort to outlaw the practice.” White non-Mormon Christian Americans
saw polygamy as being beneath white people, an institution only suitable for who
mainstream white Americans considered to be less civilized races of color.®” In wag-
ing war to solidify the public’s angst against polygamy, its opponents used rhetoric
and political cartoons designed to portray members of the Church (the vast majority

74. Id.at2-3.

75. Seeid.at18.
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of whom were phenotypically white) as a group of “others” similar to Black people.**
The goal of such a campaign was to frame polygamy as a practice that the
Constitution should not protect because its patrons fell among those individuals and
groups the country already chose not to protect or enfranchise, like Black people.®
Despite the Free Exercise Clause pleadings of the Church, a federal anti-polygamy
was upheld in Reynolds, indicating the pervasive impact of white supremacy.®® The
Church shortly after that discontinued polygamous civil marriages as a required
doctrine.*’

Although this is an instance where the Church was impacted by white supremacy,
it was not always on the receiving end, and instead perpetuated racism. In 1833,
when the main body of the Church resided in Missouri, prominent leader W. W.
Phelps printed a statement essentially warning Black converts wanting to join them
that the Church had no actual position other than supporting the local laws of the
then slave-holding state.®® Later, after moving to what would become Utah, Church
Apostle Orson Hyde clarified that the Church had no desire to oppose slavery.*’
Eliza R. Snow, one of Church President Brigham Young’s wives, wrote against the
anti-slavery movement, arguing that such a reform was unnecessary because they al-
ready had God’s government.”

Young declared himself a “firm believer” in slavery.”’ He supported legalizing a
type of slavery in the territory’* and personally aided in slave transactions amongst
members of the Church.”” Young based his opinions on theology, writing that Black
members of the Church were “not to be integrated into the material family of
God.””* Referring to Black people as the lineage of Cain (the biblical murderous son
of Adam and Eve), Young declared that those of African descent are “subjects and
eternal servants” and that he would “not consent for a moment to have the children
of Cain rule [him].”” In his view as the Church’s spiritual chief, white people were
to rule over Black people in the kingdom of God.” Though the Church’s official
policy remained undefined, when the President of the Church (who active members
of the Church sincerely believe is also a prophet) speaks, the large majority of believ-
ing members consider that “the debate is over.””
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After slavery ended, many prominent Church leaders remained staunchly against
interracial marriage and integration. One of the Church’s most famous legal practi-
tioners and onetime Apostle J. Reuben Clark argued for segregating blood in Utah’s
hospital blood banks to prevent the spiritual contamination of white members of the
Church.”® Along with eventual Church President George Albert Smith and Apostle
Mark E. Peterson, he advocated for local laws to prevent Black people from moving
into white neighborhoods.”” Apostle and future Church President Ezra Taft Benson
implored members of the Church to oppose the civil rights movement of the
1960s'® and later considered becoming segregationist George Wallace’s running
mate in the 1968 presidential election.'”’ Church president Harold B. Lee threat-
ened to hold Church-owned Brigham Young University president Ernest Wilkinson
personally responsible if Lee’s granddaughter “met and got engaged to a colored boy
there.”'”? With such an abundance of racist views held by high-ranking church offi-
cials, one can hardly be surprised that white supremacy crept into mainstream
Church Doctrine.

2. Mormonism’s Anti-Black Ban on Participation in Doctrinally Essential
Religious Rites

The Church’s Anti-Black Ban affecting members of the Church of African descent
was not merely a ban on appointing Black clergy but a prohibition on complete spir-
itual advancement for all Black members. It can be easy to conflate the Anti-Black
Ban with discriminatory hiring practices of other Christian denominations. If this
were simply a clergy racial discrimination case, it is likely that the Court’s Title VII
ministerial exception would apply. But the Anti-Black Ban instead meant that
Church leaders blocked regular members of the Church from individual spiritual
advancement.'” Church doctrine holds that it is the only entirely true church and
the only church authorized by God to perform the correct rites and rituals (also
called “ordinances” within the Church) one needs to gain salvation.'** Accordingly,
to achieve complete salvation after this life, all persons must complete the entire series
of essential ordinances performed by the Church.'” First, one must undergo baptism
and confirmation into the Church.'” Next, one must complete a set of sacredly held
higher ordinances in the Church’s temples."” One must then be married, not just
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legally, but through a ceremony performed exclusively inside the Church’s tem-
ples.'”® Additionally, all male members must receive the Church’s priesthood, which
does not refer to clergy status but is a bestowal of authority and spiritual advance-
ment.'” The Church’s doctrine unequivocally teaches that full participation in these
steps is essential to receive complete salvation.'"

The Church’s Anti-Black Ban prohibited all male members of African descent
from advancing spiritually by receiving the priesthood and all members of African
descent from participating in temple rites.''" Although the Church’s doctrine on the
necessity of the higher temple rites is clear, Church leaders restricted Black members
of the Church to only participating in the rites of baptism and confirmation."'* This
was not a discriminatory hiring practice protected by Title VII’s ministerial exemp-
tion. Instead, it prevented Black members of the Church from following their reli-
gious convictions by participating in the entire process that all believing members of

the Church hold that salvation demands.

3. The Anti-Black Ban’s History, and Transition from Policy to Doctrine

Knowing the history of the Church’s Anti-Black Ban is essential for understanding
why such policies consist of a choice between two parties’ freedom of religion rather
than freedom of religion vs. encroachment on religion. Moreover, understanding the
evolution of the ban from an arbitrary policy to official doctrine adds clarity to
potential solutions that may require both identifying bad faith dogma used to subju-
gate people and weighing the religious freedom interests of both parties.

Leaders of the Church claim that God’s laws and doctrines (as accurately inter-
preted only by them) are eternal, natural, and never change and that the president of
the Church is a literal modern-day prophet with uniquely complete access to God’s
will. Hypocritically, the Church’s ban on Black members receiving total spiritual
advancement was not part of a founding concept of the Church.'"” Joseph Smith Jr.,
founder and first president of the Church of Jesus Christ of Latter-day Saints, per-
mitted Black male members to receive the priesthood.'"* Even though in Church’s
early days, its temple ordinances as we know them today were still in development, it
is clear that any willing participant could receive complete spiritual advancement
through Church rites and rituals.'"

The beginning of a change to Church policy on Black participation from permissi-
ble to prohibited happened sometime after Smith’s assassination in 1844. After
roaming from state to state, members of the Church established a permanent home
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and the territory of Utah in the Rocky Mountains."'® General attitudes of the
Mormon people and their leaders towards Black people began falling in line with the
white supremacist views held by much of the rest of the country, as assimilating into
traditional white America became beneficial to Utah’s quest for permanence and
statehood within the still-expanding Union.""” Then Church President Brigham
Young, himself a slavery apologist and facilitator of slave transactions, along with
other prominent Church leaders like slavery sympathizer Abraham Smoot''® began
denying Black members of the Church the priesthood."'” This included denying the
validity of Elijah Abel’s priesthood.'** Abel was a Black member of the Church who
was given the priesthood before Joseph Smith’s death in front of witnesses and pre-
served documentary evidence of that fact.'”’ With him no longer around to clarify,
Church leaders began claiming that Smith never intended to give priesthood access
to Black members, that any so doing on his part was merely to humor the recipient,
and therefore was not valid."*?

As witnesses to Black members of the Church receiving the priesthood passed
away, the Church began changing its messaging, claiming that the Anti-Black Ban
originated with Smith’s founding of the Church.'*’ Nelson Holder Ritchie, who had
been enslaved from birth, and his wife Annie Cowan Russell converted to the
Church."* They were denied access to the Church’s temple rites because of their
“negro blood,” yet their white-passing children were not."” George F. Gibbs,
the Church’s secretary told the enthusiastic Elijah A. Banks, a Black convert to the
Church, that he and others of his race were “barred from receiving ordinances of the
temple.”"*® The frequently repeated claim soon became erroneously thought of, not
as an arbitrary racist policy, but as a fundamental, unchangeable doctrine.'”’
Accordingly, government intervention would seemingly have less justification if the
policy reflected doctrine instead of discretionary non-theological racism.'**

Leaders of the Church soon began explicitly preaching the ban as doctrine, not
just in apocryphal writings but also in official Church preaching and Church-
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sanctioned media.'” In 1863, while serving as the Church’s president and prophet,
Brigham Young publicly taught that even marriage between Black and white people
“was forbidden of God on penalty of blood atonement—death.”"*° In the years that
followed, some anti-Black violence in Utah seemed to reflect Young’s doctrine.'”!
This included the murder of Thomas Coleman, a Black man who was killed in a
manner that closely resembled the violent symbolic penalties found within the
Church’s early rites and rituals.'** In April 1924, in an official Church publication,
Apostle and future Church President Joseph Fielding Smith declared that the Black
race had always been prohibited from full Church rites.'”> When discussing his fear
that ending the ban would lead to a proliferation of interracial marriage, Church
President David O. McKay proclaimed that it “bother[ed] [him] more than any-
thing.”"** In 1947 Church officials debated whether it was appropriate to even prose-
lytize in Cuba, given that some leaders claimed that the country’s lack of segregation
in rural areas would make it “difficult to find, with any degree of certainty, groups of
pure white people.”135 In the 1960s, Apostle Bruce R. McConkie instructed mem-
bers that it was God’s will for Black Americans to be divinely cursed in his book
Mormon Doctrine."*® Members of the Church widely considered McConkie’s book
to be authoritative.”” The Church so heavily enforced the ban as an essential ecclesi-
astical doctrine that even white Church members who gave the priesthood to Black
men could themselves be excommunicated from the organization.'*®

In attempts to theologically explain the Anti-Black Ban’s status as an “eternal”
doctrine of the Church in the face of accusations of racism, members and leaders of
the Church soon began hypothesizing doctrinal theories to explain what they charac-
terized as God’s will. Some of these theories were that Black people descended from
the biblical figure Cain, whose lineage was cursed, or that their spirits were less right-
eous than non-Black spirits in Mormonism’s doctrinal premortal life.'*” The Church
further clarified that all people with even “one drop” of African heritage would
remain prohibited from the Church’s full scope of rites and rituals.'*’
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Church President Spencer W. Kimball announced that the Church had officially
rescinded the Anti-Black Ban in June of 1978."" Kimball presented the change as a
divine revelation from God in his role as the Church’s prophet, seer, and revelator.'**
The Church no longer claims that restricting people of African descent from full par-
ticipation in its salvation rites and rituals was God’s will.'*> However, only in 2013
did the Church quietly release a statement merely disavowing rumored reasons for
the ban.'** Even with this statement disavowing speculative reasons for the ban, how-
ever, the Church did not and never has officially apologized for or disavowed the
actual ban itself. McConkie’s book remained in print until 2010."* Satirists Trey
Parker and Matt Stone immortalized the Church’s current position on the ban’s
apology-less reversal in their musical 7he Book of Mormon, as their Church mission-
ary protagonist proclaims that “in 1978 God changed His mind about Black
people.”*

4. No Apparent Legal Solutions

The Church ended its Anti-Black Ban as a result of social rather than legal pressure
against the practice. Members of the University of Wyoming football team'"” and
Stanford’s Athletics department boycotted sporting contests against Brigham Young
University.'*® Activists planned protests against the policy during the Church’s semi-
annual general conference.'® Yet the law seemingly offered no recourse.

No members of the Church brought any lawsuits over the policy. While never
canonized in Church scripture, the Anti-Black Ban’s status as Church doctrine was
so rock-solid that high-ranking Church officials began dismissing and disciplining
members who spoke against the ban. In 1947, the First Presidency of the Church
responded to Church member Lowry Nelson’s multiple pleas to reconsider the doc-
trine.””® Church President George Albert Smith and his counselors repeatedly
rebuffed and rebuked Nelson, stating that “[flrom the days of the Prophet Joseph
even until now, it has been the doctrine of the Church, never questioned by any of
the Church leaders, that the Negros are not entitled to the full blessings of the
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Gospel.”"*" They went on to say that Nelson’s ideas “contemplate the intermarriage
of the Negro and White races, a concept which has heretofore been most repugnant
to most normal-minded people.”"** Finally, they firmly declared that the “breaking
down of race barriers” in this manner “is contrary to Church doctrine,” and in a sub-
sequent letter, urged Nelson to “reorient [his] thinking” to “bring it in line with the
revealed word of God.”"” Nelson continued to push back in writing, later having his
membership in the Church threatened by the First Presidency’s secretary.’”* In
1977, just a year before the doctrine was rescinded, Byron Marchant stood in the
Church’s Tabernacle.”® He raised his hand to signal his disapproval of the Anti-
Black Ban during a televised session of the Church’s general conference.'*® Less than
two weeks later, Church leaders excommunicated Marchant from the Church."”
The Church’s disciplining of outspoken members complaining about the ban cer-
tainly would not have inspired much confidence that filing a lawsuit would end posi-
tively for a believing member, no matter the legal merits.

Moreover, religious freedom jurisprudence, at the time, indicated that the
Church, as an institution, would likely come out on top in a legal battle against indi-
vidual religious freedom. Even if the Court’s holding in Bob Jones University had
existed at the time of the Anti-Black Ban, it likely would not have provided any relief
by revoking the tax-exempt status of the Church. To do so, the IRS would have had
to have deemed the Church’s specific religious practice to violate public policy."®
Additionally, the Court could likely only have applied Bob jones to Brigham Young
University, not the Church at large, given that the Church is not primarily an educa-
tional institution.

Regarding Title VII, although the Anti-Black Ban did concern the bestowal of the
Church’s priesthood authority, it is improbable that the Court would view the dis-
crimination as employment-based because the Church’s priesthood is not restricted
to the clergy. Instead, the priesthood is part of the religion’s salvation rites intended
for all members. Hence, even if one could successfully argue that neither Title VII's
ministerial exception nor Section 702 religious discrimination exemption applied,
i’s unlikely that the remainder of Tide VII would provide relief. Looking to the
Equal Protection Clause of the Fourteenth Amendment would likely not provide a
remedy, seeing as its jurisprudence requires that equal protection infringers be state
actors, which of course, the private Church is not.'”
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C. Why Finding a Legal Solution to Theologically-Justified White Supremacy within
Christian Institutions Still Matters

Given the current jurisprudence of the Court, the Anti-Black Ban could happen
again. The Church of Jesus Christ of Latter-day Saints may have voluntarily chosen
to end its Anti-Black Ban, but who is to say another “revelation” will not lead to
other anti-Black religious restrictions? Social outcry can be a powerful weapon
against white supremacy, but legal tools provide a more profound assurance and pro-
tection for potential victims. Before laying out the legal theory that I propose gives a
constitutional justification to such legal tools in Part III, in this section, I will discuss
why finding a legal solution to religiously-justified white supremacy is essential
because doing so can help (1) prevent the damaging and lasting effects of anti-Black
religious restrictions like the Anti-Black Ban, (2) combat extreme power imbalances
between religious institutions and their racial minority members, (3) fight the bad
faith invocation of religious freedom law, and (4) ensure that religious freedom juris-
prudence envelops the perspectives of religious, racial minorities in addition to white
religious voices.

1. Institutional Religiously Justified White Supremacy’s Lasting and
Damaging Effects

The Church’s Anti-Black Ban ended forty-two years ago, but its damaging effects
are still felt today. While Church leaders disavowed some of the racist theories
offered to explain the ban, not disavowing or apologizing for the ban itself means
that even today, racist justifications for the Anti-Black Ban abound.'®® As recently as
February 6, 2022, Brad Wilcox, a high-ranking Church official and religion professor
at Brigham Young University, made a series of racist remarks in the context of the
ban to a public audience of teenage members of the Church and their families.'®' In
arguing for the ban having a divine origin, Wilcox compared Black spiritual suffering
during the ban to the experience of white people generally before the Church’s
founding.'® In addition to dismissing those inside the Church who disagreed with
the doctrine as being “uptight,” many of whom were the Black members that the
Church discriminated against, he stated:

How come the Blacks didn’t get the priesthood until 1978? Brigham Young was a
jerk? Members of the Church were prejudiced? Maybe we're asking the wrong
questions. Maybe instead of saying, why did the Blacks have to wait until 1978,
maybe what we should be asking is, why did the whites, and other races, have to
wait until 18292'¢
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Such facially racist statements from Church leaders are rare these days. Still, apolo-
gizing for the insensitivity of his comments,'** both Wilcox and the Church remain
publicly unapologetic about the ban itself and committed to maintaining that it was
the will of God.

Although the Church officially maintains a position of political neutrality, many
prominent church members publicly embrace Donald Trump despite his use of rac-
ist tropes. Julie Beck, the former president of the entire Church’s women’s organiza-
tion, publicly prayed at a Trump rally.'®® The Tabernacle Choir (then known as the
Mormon Tabernacle Choir), the Church’s official musical ambassadors, sang at
Trump’s inauguration.m(’ Mike Lee, U.S. Senator for Utah, even infamously publicly
compared Trump to Captain Moroni, a reputationally righteous and divinely-
inspired character in 7he Book of Mormon, the Church’s canonical scriptural com-
panion to the Bible, while trying to court Latter-day Saint votes for Trump.'®’
White supremacist alt-right Mormon social media influencers used Trumpian rheto-
ric to attack anti-racist members of the Church online. Is it any wonder that racism
in the Church, including the continual rehashing of racist theories behind the Anti-
Black Ban, persists when prominent white members publicly endorse individuals
with a history of anti-Black racism?

Despite the Anti-Black Ban ending, the Church’s scriptural canon still contains
racist language. Very recent official Church instruction has tried to alter how these
passages are taught, now teaching that racist language is a symbolic illustration of
goodness and evil and not talking about literal race.'®® But this argument is hard to
justify after more than a century of preaching racial hierarchy. 7he Book of Mormon
primarily tells the story of a group of Christians on the American continent before
and immediately after Christ’s birth and death.'” The author of 7he Book of
Mormon describes the followers of God as “white and delightsome” (the word
“white” later changed to “pure”)'”® and “white, and exceedingly fair and beauti-
ful.”'”" The author declares the book’s darker-skinned antagonists as being cursed

164. Id.

165. @wvheidihatch, TWITTER (Oct. 26, 2016, 4:50 PM), https://twitter.com/tvheidihatch/status/
7913813954362859522lang=en.

166. Katie Rogers, Andrew R. Chow, Joe Coscarelli & Sopan Deb, Who Is Performing at Donald Trump’s
Inauguration?, N.Y. TIMES, (Jan. 11, 2017), https://www.nytimes.com/2017/01/11/arts/music/donald-
trump-inauguration-performers.heml.

167. See José Ignacio Castafieda Perez, In Arizona, Sen. Mike Lee compares Trump to Captain Moroni, is
criticized by LDS members, AZ CENTRAL, (Oct. 30, 2020), https://www.azcentral.com/story/news/politics/
arizona/2020/10/30/sen-mike-lee-compares-trump-to-captain-moroni-draws-criticism-lds-community/
6078062002/.

168. See e.g., He Denieth None That Come unto Him, THE CHURCH OF JESUS CHRIST OF LATTER-DAY
SAINTS, https://history.churchofjesuschrist.org/content/perspectives-on-church-history/he-denieth-none-
that-come-unto-him?lang=eng (last visited Nov 9, 2022).

169. Seelntroduction, Book of Mormon, THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, https://
www.churchofjesuschrist.org/study/scriptures/bofm/introduction?lang=eng (last visited Nov 9, 2022).

170. See Peggy Fletcher Stack, Church removes racial references in Book of Mormon headings, THE SALT
LAKE TRIBUNE, (Dec. 20, 2010), https://archive.sltrib.com/article.php?id=50882900&itype=CMSID.

171. 1 Nephi 13:15.
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with black skin because of their apparently unrighteous ways.'”” At one point, a

group of protagonists converted to the antagonists’ religion, and “their curse was
taken from them, and their skin became white.”'”? But is it any wonder that racism
in the Church has persisted since the ban’s end, given the Church’s scriptural
language?

In recent years Church leaders at the highest levels have officially called on its
members to “root out racism” and treat others with respect."”* The Church has
released statements condemning white supremacy,'”” has formed a relationship with
the NAACP, and has slowly started changing its official interpretation of facially rac-
ist scripture to more metaphorical colorblind meanings.176 Yet, the Church preaches
that criticizing the actions of Church leaders (including past measures like imple-
menting the Anti-Black Ban) is categorically against the will of God."”” Dallin H.
Oaks, a high-ranking member of the Church’s top leadership body and next in line
to become President of the Church, claimed that it is wrong to criticize the Church
or its leaders, even when the criticism is correct.'”® The Church also actively discour-
ages members from researching the institution’s history,'” pressures members to not
trust or consume any media on Church issues outside of official Church channels,"®’
and pressures members from speaking out in support of social change within the or-
ganization.'®" Accordingly, many members still propagate the idea that the anti-
Black doctrine, and its end, were justified and divinely mandated, and Church lead-
ers still publicly support that claim.'®*

Preventing the Anti-Black Ban in the first place or ending it much sooner may not
have completely solved the problem of racism within the Church, but it could have
helped. The civil rights movement of the 1960s did not end racism but produced

172. 2 Nephi 5:21.

173. 3 Nephi 2:15.

174. See Peggy Fletcher Stack, In blunt language, Nelson denounces racism, urges Latter-day Saints to ‘lead
out’ against prejudice, THE SALT LAKE TRIBUNE, (Oct. 4, 2020), https://www.sltrib.com/religion/2020/10/
04/blunt-language-nelson/.

175. See Church Releases Statement Condemning White Supremacist Attitudes, THE CHURCH OF JESUS
CHRIST OF LATTER-DAY SAINTS, (Aug. 15, 2017), hteps://www.churchofjesuschrist.org/church/news/
church-releases-statement-condemning-white-supremacist-attitudes?lang=eng.

176. See First Presidency and NAACP Leaders Announce a Shared Vision to *“Learn from and Serve One
Another”, THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, (June. 41, 2021), https://newsroom.
churchofjesuschrist.org/article/first-presidency-naacp-shared-vision.

177. SeeDallin H. Oaks, Criticism, ENSIGN, Feb. 1987.

178. Id.

179. See Jacob Swenson, President Oaks’ advice to young married couples in Chicago on how to tackle faith-
threatening questions, THE CHURCH NEWS, (Fed. 4, 2019), https://www.thechurchnews.com/2019/2/4/
23214708/president-oaks-advice-to-young-married-couples-in-chicago-on-how-to-tackle-faith-threatening-
questio (referring to “Matters of Church history and doctrinal issues. . .research is not the answer.”).

180. See BROOKS, supranote 3,at 171.

181. See Trent Toone, Brother Ahmad S. Corbitt: How activism against the Church can blind, mislead ‘val-
iant’ souls, THE CHURCH NEWS, (Nov. 1, 2022), https://www.thechurchnews.com/leaders/2022/11/1/
23424931/brother-ahmad-s-corbit-activism-discipleship (“When activism or advocacy is directed at the
kingdom of God on earth or its leaders, especially prophets and apostles, it is the wrong tool for the wrong job
in the wrong place.”).

182. See BROOKS, supranote 3, at 174.
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legal tools to fight it, like Title VIL.'® The Church holds a doctrinal belief in follow-
ing the laws of the land and being subject to governmental authority.'®* After the
Supreme Court upheld Congress’ federal criminalization of polygamy in Reynolds,
the Church changed its doctrine on marital practice.'® While Church members still
believe spiritual polygamy will exist in heaven, the Church strongly disavows the civil
practice within its ranks, even going as far as excommunicating members engaging in
it.'%¢ Social pressure may dictate otherwise, but given the Court’s strong tendency to
side with religious institutions over individuals and given the reasons for the law’s
failure to stop the Church’s Anti-Black Ban, such a ban and resulting lasting damage
could happen again. But changing the law to prevent certain practices can change
cultures, even within a religion.'®” The real question, in this case, is not whether it
would work, but should and can the law restrict theologically-justified white suprema-
cist practices?

2. Greater Equity Can be Achieved Through Reducing the Immense Power
Imbalances Between Institutions and Individuals

Before arguing that the law can restrict theologically-justified white supremacist
practices, I contend that it should. The Court abstaining from deciding which party
to privilege in the presence of a massive power imbalance is essentially still unavoid-
ably a discretionary choice that currently empowers the more powerful—the Church
as an institution—party by default. Pushing back against a religious Anti-Black Ban
is not a battle between religious freedom and the loss thereof. Instead, it is a battle
between the right of an institution and individuals to be religiously autonomous.
More specifically, it is a battle between a religious institution’s right to use theology
as a justification to discriminate based on race and a religious individual’s right to
practice their spiritual beliefs within their Church without being victims of discrimi-
nation. Some religious institutions are, of course, small, but in many instances, such
as in the case of the Anti-Black Ban, the power imbalance between the church at issue
and its individual members is immense.

With its vast resources and large and influential leadership, the Church can likely
fight for and sustain its place in the American religious landscape with relative ease.
The Church is a muld-billion dollar institution.”® Throughout its history, the
Church’s leadership has been littered with powerful white American men, from a

183. 2U.S.C.A. § 1311 (West).

184. See Articles of Faith 12, THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, https://www.
churchofjesuschrist.org/study/scriptures/pgp/a-of-f/ 1 2lang=eng (last visited Nov 9, 2022).

185. SeeErtman, supranote 79, at 295.

186. See Polygamy, THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, https://newsroom.
churchofjesuschrist.org/topic/polygamy (last visited Nov 9, 2022).

187. See Naomi Mezey, Law As Culture, 13 YALE J.L. & HUMAN. 35, 57 (2001) (outlining the symbiosis
of law and culture).

188. Seelan Lovett & Rachael Levy, The Mormon Church Amassed $100 Billion. It Was the Best-Kept Secret
in the Investment World, THE WALL STREET JOURNAL, (Feb. 8, 2020), https://www.wsj.com/articles/the-
mormon-church-amassed-100-billion-it-was-the-best-kept-secret-in-the-investment-world-11581138011.
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former presidential cabinet member'®” and prominent lawyers'” to governors'”' and

legislators.'”> While maintaining a public veil of partisan neutrality,”” it has always
been political influential, from its bloc voting impacting the balance of power
between Whigs and Democrats in 1840s linois,"* to successfully fighting the Equal
Rights Amendment'” and championing California’s infamous anti-marriage equal-
ity Proposition 8."° Today, the organization’s highest leadership bodies, the
Quorum of the Twelve Apostles and the First Presidency (the very bodies with entire
control over the implementation and rescinding of the Ban) contain a former State
Supreme Court justice,"”” a former law clerk for the Watergate proceedings,'”® four
former university presidents,'”” former lawyers, professors, and high-ranking

189. See John Dart, Ezra Taft Benson, Leader of Mormons, Dies at 94: Religion: The church’s president-
prophet also served in Eisenhower’s Cabinet as secretary of agriculture and was once known for his conservative poli-
tics, LOS ANGELES TIMES, (May 31, 1994), https://www.latimes.com/archives/la-xpm-1994-05-31-mn-
64245-story.html.

190. For example, Latter-day Saint Apostle J. Reuben Clark, former Undersecretary of State and in whose
honor Brigham Young University’s Law School is named. See e.g., Mormon Legal History 1900-1960: J.
Reuben Clark era: About & By J. Reuben Clark Jr., BYU L. LIBR. https://guides.law.byu.edu/JReubenClark
(last visited Feb. 19, 2023).

191. For example, Brigham Young, who became the governor of the Utah Territory in 1850. Brigham
Young (1801-1877), PBS, https://www.pbs.org/wgbh/americanexperience/features/mormons-young/.

192. At one point former Church presidents John Taylor, Wilford Woodruff, Lorenzo Snow, and Joseph
F. Smith were all members of the Utah legislature. See Paul Thomas Smith, Taylor, John, UTAH HISTORY
ENCYCLOPEDIA, https://www.uen.org/utah_history_encyclopedia/t/TAYLOR_JOHN.shtml; Dean Jesse,
Woodruff, Wilford, UTAH HISTORY ENCYCLOPEDIA, https://www.uen.org/utah_history_encyclopedia/w/
WOODRUEFE_WILFORD.shtml; Heidi Swinton, Snow, Lorenzo, UTAH HISTORY ENCYCLOPEDIA, https://
www.uen.org/utah_history_encyclopedia/s/fSNOW_LORENZO.shtml; Scott Kenney, Smith, Joseph F.,
UTAH HISTORY ENCYCLOPEDIA, https://www.uen.org/utah history encyclopedia/s/SMITH JOSEPH F.
sheml. Apostle Willard Richards served as the president of Utah’s Senate. See Our History, UTAH SENATE,
https://senate.utah.gov/about-the-senate/ Idschurchstanceonera (last visited Feb. 19, 2023).

193. See Political Neutrality, THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS NEWSROOM,
https://newsroom.churchofjesuschrist.org/official-statement/political-neutrality/ Idschurchstanceonera (last
visited Feb. 19, 2023).

194. See FAWN BRODIE, NO MAN KNOWS My HISTORY: THE LIFE OF JOSEPH SMITH 267-68 (1945).

195. LDS Church Stance on ERA, UTAH STATE UNIV. LIBR., http://exhibits.usu.edu/exhibits/show/
mormonsforera/ldschurchstanceonera (last visited Feb. 19, 2023).

196. See Jesse McKinley & Kirk Johnson, Mormons Tipped Scale in Ban on Gay Marriage, THE NEW
YORK TIMES, (Nov. 14, 2008), https://www.nytimes.com/2008/11/15/us/politics/1 5marriage.html.

197. Dallin H. Oaks, current First Counselor in the Church’s First Presidency and next in line to be the
prophet. Oaks, Dallin H., BYU LIBR. http://archives.lib.byu.edu/agents/people/637 (last visited Feb. 19,
2023).

198. Apostle D. Todd Christofterson. Elder D. Todd Christofférson, ENSIGN COLL. https://www.ensign.
edu/elder-d-todd-christofferson-june-2021 (last visited Feb. 19, 2023).

199. Apostle Jeffrey R. Holland and First Presidency member Dallin H. Oaks are both former presidents
of Brigham Young University. See Holland, Jeffrey R., BYU LIBR. https://archives.lib.byu.edu/agents/people/
3065 (last visited Feb. 19, 2023); Oaks, Dallin H., supra note 197. Apostle David A. Bednar and First
Presidency member Henry B. Eyring are both former presidents of Brigham Young University-Idaho
(formerly Ricks College). See Church News Archives, David A. Bednar biography, CHURCH NEWS, (Oct. 23,
2004), hteps://www.thechurchnews.com/2004/10/23/23237512/david-a-bednar-biography; Henry B.
Eyring, THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, https://www.churchofjesuschrist.org/
learn/henry-b-eyring?lang=eng (last visited Feb. 19, 2023).
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business executives.””” Beneath these leaders rank many other lawyers and business
executives in leadership positions.””’ Outside of official Church leadership, loyal
Church members hold congressional seats, governorships, senate seats, and federal
judgeships. As of 2021, 86% of Utah’s state lawmakers are members of the Church,
while the state’s Latter-day Saint population is only 60%.%%

On the other hand, the individuals affected by the Ban were far less powerful.
While some collective movements made powerful statements against the Ban,””> no
individual or even small group could compete with the Church’s finances. No one
individual challenging the ban held even close to as much political or social influence.
None held any ecclesiastical power to make a difference, as no Black person has ever
served in the Church’s Quorum of the Twelve Apostles and the First Presidency.
Without legal recourse, they were left to wait, hope, and pray for the Church to change
its mind. This would likely be the case in the event of a similar future ban or other reli-
giously-justified act of white supremacy.

3. Religious Freedom is Highly Vulnerable to Bad Faith Abuse

While later leaders of the Church may have naively yet sincerely believed that the
Anti-Black Ban had divine origins, its history indicates a reasonable likelihood that those
who initiated the Ban did so in bad faith. The Court has declared that invoking religious
freedom in bad faith as a defense is legally impermissible.*** But establishing intent and
malintent is hard to prove, especially when the Court gives so much deference to church
autonomy over its adoption of doctrine. Until this year, the Church used the Affordable
Care Act’s religious exemption not to have to cover birth control for all employees,*”

200. Apostle Quentin L. Cook is a former attorney with a JD from Stanford Law School. See Quentin L.
Cook, THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, https://www.churchofjesuschrist.org/learn/
quentin-l-cook?lang=eng (last visited Feb. 19, 2023). First Presidency member Henry B. Eyring is a former
Stanford Business School professor. See Henry B. Eyring, supra note 199. Apostles Ronald A. Rasband, Neil L.
Andersen and Gary E. Stevenson are all former corporate Vice-Presidents or Chief Operating Officers.
See Ronald A. Rasband, THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, https://www.
churchofjesuschrist.org/learn/ronald-a-rasband?lang=eng (last visited Feb. 19, 2023); Gary E. Stevenson, THE
CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, https://www.churchofjesuschrist.org/learn/gary-e-
stevenson?lang=eng (last visited Feb. 19, 2023). There has never been a Black member of these leadership
bodies, and only two have been persons of color. The other 97 have all been white men.

201. For links to each leader’s biographical information, see General Authority Seventies, THE CHURCH OF
JESUS CHRIST OF LATTER-DAY SAINTS, https://www.churchofjesuschrist.org/learn/quorum-of-the-seventy?
lang=eng (last visited Feb. 19, 2023).

202. Seelee Davidson, Latter-day Saints are overrepresented in Utah’s Legislature, holding 9 of every 10 seats,
THE SALT LAKE TRIBUNE, (Jan. 14, 2021), https://www.sltrib.com/news/politics/2021/01/14/latter-day-
saints-are/.

203. Seee.g., Lowery & Bogage, supranote 147; see also BROOKS, supranote 3, at 99, 145.

204. SeeBallard, 322 U.S. 78.

205. See Universe Staff, Instagram page sparks outcry on DMBA's birth control coverage, THE DAILY
UNIVERSE, (Apr. 7, 2022), hteps://universe.byu.edu/2022/04/07/church-insurances-failure-to-cover-birth-
control-even-as-a-medical-necessity-sparks-outcry-calls-for-change; Megan Zaugg, DMBA expands policy to
include birth control coverage, THE DAILY UNIVERSE, (Jan. 26, 2023), https://universe.byu.edu/2023/01/26/
dmba-expands-policy-to-include-birth-control-coverage/.
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despite it doctrinally accepting contraception.””® The Church has also recently joined
the Catholic Church in lobbying lawmakers to strengthen clergy-penitent confession
exemptions to mandatory abuse reporting laws, despite clergy-penitent confidential-
ity being a policy but not a doctrinal requirement for members of the Church.*”
The invocation of religious freedom is currently highly vulnerable to bad faith abuse,
and such abuse harms religion’s standing in American culture.

4. A Ciritical Race View of Individual Black Religious Freedom Demands
Greater Equity

It is time for American religious freedom jurisprudence to do more to protect
Black Christians instead of upholding traditional white religious norms at their
expense. A typical response to the Anti-Black Ban is that churches should be allowed
to do anything they want theologically, and if people do not like that, they should
find a different religion. Specifically, such a response seems to mean that Black mem-
bers of the Church who believe they should be entitled to prohibited Church rites
and rituals should have gone and started a similar movement where they are allowed
to participate, or simply trust that they can still receive salvation after death without
completing the prohibited rites. But this argument ignores the reality of religious
freedom. Faithful members of the Church believe that the Church of Jesus Christ of
Latter-day Saints is the only authorized church of God on the earth.**® This belief is
inseparable from the corresponding belief that it is only by participating in the com-
plete set of Church rites and rituals that one achieves salvation.”” Believing members
of the Church hold these concepts deeply in their souls. Giving believing Black mem-
bers of the Church no alternative but to change religions would force such individu-
als to renounce their beliefs, or at least to ignore them, and pursue a religious practice
that they deeply feel is not the true path to salvation.

Moreover, asking that Black members of the Church to simply trust that they can
still receive salvation after death despite not receiving the rites at issue is equivalent to
the government prescribing religious beliefs. But per my discussion of Establishment
Clause jurisprudence in Part I, that is not the government’s role. Both of these
options for Black members interfere with their individual right to follow their spirit-
ual convictions and thus is the very definition of encroachment on religious freedom.

206. See Birth Control, THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, https://www.
churchofjesuschrist.org/learn/first-presidency?lang=eng (last visited Nov 9, 2022); Quorum of the Twelve
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Further, the Church’s First Presidency and Apostles control official doctrine and
related policies.”" Since the Church’s founding in 1830, all of the apostles who led
the Church have been men, only two have been men of color, and none have been
Black.?"" The Church has never stopped Black members of the Church from donat-
ing their time, talents, and money.?"* But for a significant portion of its history, the
Church prevented them from freely exercising their spiritual beliefs.”'? As author and
scholar James H. Cone offers: “White theologians do not normally turn to the black
experience to learn about theology,” and this was the case during the Anti-Black
Ban. Legally sustaining or ignoring instances of institutional Christian white suprem-
acy like the Ban normalizes religious decision-making forcibly staying out of the

hands of Black Christians.

ITII. A MODERN ORIGINALIST SOLUTION: CONSTITUTIONALLY STRENGTHENING
INDIVIDUAL OVER INSTITUTIONAL RELIGIOUS FREEDOM

The lens of living constitutionalism could quickly provide a remedy for solving
constitutional questions of victims of a religious institution’s policy like the Church’s
Anti-Black Ban. The living constitutionalist anti-subordination theory*'* of the
Equal Protection Clause employed by the Warren Court®"” was more amenable to
providing a means of assistance to racially persecuted minorities in private disputes.
In recent decades, the Court has steered away from this approach in favor of a robust
requirement that Fourteenth Amendment intervention is only appropriate to prevent
the state (as opposed to private actors) from discriminatory action.”'® The flexibility
embodied in living constitutionalism would allow a Court adopting this theory to
attack the Fourteenth Amendment’s state action requirement. Attacking the state
action requirement would also let private parties, like racially victimized church mem-
bers, turn to the Court for help against their private church institutions. There has
been significant scholarship discussing the potential breakdown of the Fourteenth
Amendment’s state action requirement,”'” but such a shift happening any time soon
is highly unrealistic because we currently have a staunch originalist, not living consti-
tutionalist, Court.?'®
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This Part of the Article proposes that supporting the religious freedom of individ-
uals in situations like the Anti-Black Ban is achievable. Section A contains the core of
my argument, explaining how originalism can theoretically and constitutionally pro-
vide a solution. In Section B, I address several remaining administrative questions.

A. Modern Originalism’s Solution

In this Section, I will offer an originalist framework that could provide a theoreti-
cal recourse for victims of institutional religious discrimination. I will (1) begin with
a brief look at the basics of originalism and its modern evolution and (2) lay out how
Professor Jack Balkin’s originalism could theoretically solve the problem at issue.

1. Modern Originalism

Originalism, the legal interpretation theory which posits that interpreters of the
Constitution’s text are bound by the meaning of a legal text fixed at the time of its
ratification, comes in several different flavors. Still, today the most commonly used is
original public meaning originalism.”"” Originalists are deeply concerned with con-
straining constitutional interpreters from bending the text to mean whatever they
want it to mean.”*® Public meaning originalists hold that the semantic meaning most
generally understood by the public at the time of a text’s ratification should be the
controlling meaning of the text as applied to current cases.””' According to its adher-
ents, this process provides the best evidence of the original intent of a text’s drafter.”*?
It depoliticizes the judiciary’s actions, as those democratically appointed to the
legislature have the final say on a law’s meaning through their choice of textual
language.’*’

In weighing a hypothetical case regarding the Anti-Black Ban, the current origina-
list Court would likely reason that the original public meaning of the Free Exercise
Clause referred to religious institutions like churches and, thus, would cite religious
freedom in ruling against victims of the ban. Some originalists purport that democ-
racy is in danger if religious institutions disintegrate.””* Hence, mainstream original-
ism is unlikely to provide an answer for individuals looking for recourse against their
church for racially discriminating against them in the name of theology.

But modern originalism has evolved. There is immense difficulty in determining a
singular original public meaning using the many different dictionaries, historical
commentaries, and other sources that abound.”” Were there multiple public
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meanings of the text at the time of the Constitution’s ratification? Regardless, only a
very small portion of the population was even allowed a say.**® Thus, originalists
make just as many discretionary choices in what they use to determine a text’s origi-
nal public meaning as living constitutionalists use to determine how the text matches
current needs. Some scholars have also shown that the Supreme Court’s originalists
regularly pick and choose their interpretive tools and textual selections to justify the
outcome they want.””” Although many originalists may traditionally be thought of as
being strictly favorable of religious institutions, modern originalism has become
more flexible than its ancestor. Even renowned originalist Justice Scalia self-identified
as a “faint-heart” originalist, allowing some flexibility of interpretation when neces-
sary.”*® Scalia respected longstanding precedent even when it conflicted with originalist
reasoning and was skeptical of absurd and impractical originalist interpretation.””” The
under-determinacy of the Constitution’s textual meaning requires that interpreters
make discretionary choices when applying it to actual cases. Hence, even under the um-
brella of originalism, a more modern and flexible originalist approach is available.

2. Constitutionally Privileging Individual over Institutional Religious Freedom

Through Balkin’s Originalism

Yale Law School’s Professor Jack Balkin offers a more flexible originalist frame-
work while crucially still honoring originalism’s two most fundamental principles—
the original public meaning of the Constitution’s text and judicial restraint.””
Balkin argues that through the lens of originalism, one can see that the document’s
text and its original public meaning indicate that its authors used language to estab-
lish either concrete rules, legal standards, or general principles.””' He argues that it is
the text itself, not some living constitutionalist distortion, that indicates when the
framers wanted to convey a fixed, determinate rule, a standard to help decision-mak-
ers in choosing between a limited set of options, or principles to guide interpreters to
applying the Constitution to new situations.*”

In this sense, an example of the text spelling out a concrete rule would be Article
II’s requirement that the President is at least 35 years old.** A living constitutionalist
might argue the framers were trying to indicate that the president is mature and that
since Americans’ average life expectancy has dramatically increased since the 1790s,
the meaning behind the number 35 is more important. Originalists would reject this
idea, and Balkin’s originalism would argue that given the relative clarity of the text, it
is doubtful that the framers meant this simple clause to be anything but a concrete
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rule. Accordingly, Balkin’s originalism would constrain judges to rule against any
attempts to circumvent it.

Balkin’s originalism holds that the Constitution at times uses more vague textual
standards rather than concrete rules.”* He offers the Sixth Amendment right to a
speedy trial as an example.”* The text does not define what “speedy” means.**® But
judges are constrained from straying outside the range of original public meanings of
the word, so most interpretations will likely resemble each other. Principles found in
the text of the Constitution are far more abstract.””” Whereas rules and standards
anticipate a fixed meaning or range of meanings, principles are deliberately open to
apply to a wide range of options, including those not yet encountered by the
framers.*”*

Principles of this kind do not have to be explicit in the text. *** The principle of
separation of powers provides an example of this. Nowhere in the text does the term
“separation of powers” Appear. However, the text spells out concrete rules and offers
some vague standards to establish and accomplish the principle.*** Balkin’s idea is
not to be confused with living constitutionalism; it is still the text that indicates
whether something is a rule, standard, or principle.

Per Balkin’s originalism, does the text of the Free Exercise Clause indicate whether
religious freedom is a rule, a standard, or a principle? A religious freedom rule would
be concrete and relatively straightforward. If it were a rule, it would likely say some-
thing more like “Congress shall make no law limiting the theological autonomy of
religious institutions.” If it were a standard, it would likely say something to the
effect of “the right of the religious institutions to be free from unreasonable religious
abridgment,” indicating the direction judges should take the jurisprudence but
implying a sort of range limited to the various meanings of abridgment. Congress has
tried to supplement religious freedom law with a standard, through RFRA’s require-
ment that laws do not “substantially burden” religious practices.**' But the text of
the Free Exercise Clause is neither a rule, nor a standard under Balkin’s originalism.

The Free Exercise Clause is a textual principle and should therefore be interpreted
and applied as such. Jurists have supposed what it means, but as outlined in Part I,
the range of meaning is wide. The text does not define the free exercise of religion
in the context of institutional versus individual freedom. Courts have resorted to try-
ing to parse the words of the clause as if it were a concrete rule with definite terms,
but the wording is so vague that it falls more appropriately into the principle cate-
gory. Scholars like Ryan Doerfler posit that one can derive the meaning of a given
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legal text according to its context.?*? But how is one to know how much information,
textual or otherwise, to include when evaluating a text’s context and what to leave
out? One must draw the line at some point, and interpreters must choose how to
derive the text’s context.

Let us explore the under-determinacy and, thus, the principle-like nature of the
Free Exercise Clause a little more. It follows from the Free Exercise Clause’s under-
determinate text that deciding whether to privilege an institution’s religious freedom
to discriminate or an individual’s religious freedom to worship without discrimina-
tion requires guiding principles. While most jurists might agree that there are some
“easy” cases to decide, the text does not tell us how to handle different cases explic-
itly, so even seemingly straightforward cases still merely consist of widespread agree-
ment concerning which discretionary interpretive choice should be made. The clause
does not define a religious belief.**> The Court has done that through its own discre-
tionary choices of how to interpret a vague textual principle.”** Does a constitution-
ally protected religious belief have to fall within a tax-exempt church’s canonical
scripture? Does it have to be steeped in tradition, or are people and institutions free
to evolve and explore new religious ideas? If non-theistic movements like Buddhism
count, do others like astrology? Do interpreters have to verse themselves on a reli-
gion’s official texts? If someone starts a diverging movement within an already estab-
lished and recognized religion, at what point should the law no longer hold members
of the new entity to the doctrines of the old? And what if a mother religion does not
officially outlaw breakoff cells, meaning clashing religious doctrines coexist within
the same entity? The clause does not offer any guidance here, nor should we expect it
to, because it is a Balkin constitutional principle, not a concrete rule or semi-vague
standard.

Accordingly, what principles of religious freedom does the Constitution enshrine,
explicit or implicit? As I discussed in Part I, the principles offered in the text of the
Establishment and Free Exercise Clauses are that the government should not gener-
ally be in the business of running a state religion. Citizens should generally be pro-
tected from the government curtailing their religious practices and beliefs. But what
principles govern the battle between individual and institutional First Amendment
religious freedom in the private sphere? Making this determination requires evaluat-
ing the following broadly appropriate constitutional principles (i) the protection of
individual rights and (ii) the prevention of government interference with private
interests.
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a. The Constitutional Principle of Protecting of Individual Rights

The protection of individual rights is a principle that is deeply embedded in the
Constitution and, thus, is reflected in the Free Exercise Clause. While traditional
First Amendment jurisprudence favors institutions, mirroring a more hierarchal
mode of determining doctrine within organized religion, from the preachers down to
the congregants, the Constitution does not mention churches or religious organiza-
tions. Still, its authors included more than enough principles of individual protection
to support an interpretation of the Constitution that prioritizes individual religious
autonomy. The Free Exercise Clause is too vague and principle-like to be appropri-
ately read as empowering the government to favor the more hierarchal model over a
more individual model (still within organized religion), where personal doctrinal
determinations are made by individual congregants. Thus, a key principle of consti-
tutional religious freedom is that designating the church as the sole dictator of doc-
trine, over individual members of the Church, is inappropriate. Much of the rest of
the Constitution can apply to organizations, like freedom of speech®” and the right
against unreasonable searches,”*® and some institutions, like the press, are specifically
named.*” But of what actual use are constitutional rights if not to protect the coun-
try’s individual citizens? What use are protections against unreasonable seizures, the
right to a jury trial, and protections from cruel and unusual punishment if not to
keep individuals safe from government tyranny? What use is the Fourteenth
Amendment’s equal protection clause if not to promote equality for all individual
citizens, not just white people or majority white churches? Even Scalia’s reasoning in
Heller outlines a particular originalist view that the Second Amendment confers a
right to bear arms that is deeply individual.*** Given the framers’ consistent choice
to bestow power to “the people,” instead of explicitly referencing churches or other
institutions, individual protection is a principle deeply rooted in the Constitution.”*’

The modern originalist Court also seems to read the principle of individualism in
the Constitution’s Free Exercise Clause. In Employment Division v. Smith, the Court
held that a law affecting two Native Americans’ religious practices did not have to
contain a religious exemption carve-out.””” Smith cuts against supporting the individ-
uality of a religious case, as the Court reasoned that individual religious beliefs could
not supersede generally applicable neutral laws.””' Going forward, religious individu-
als would be required to meet a higher the burden of proof to show that a religious
practice should be allowed despite a law limiting it. But in the wake of Smith,
Congress nearly unanimously passed the Religious Freedom Restoration Act, which
requires strict scrutiny when evaluating Free Exercise Clause issues.””> The Supreme
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Court upheld RFRA as applicable to the federal government,” and its current origi-
nalist-leaning iteration appears likely to overturn Smith when faced with a suitable
case.””*

b. The Constitutional Principle of Preventing Government Interference with Private
Interests

The constitutional principle of preventing governmental interference with private
rights is broader than merely limiting interference by Congress. This is true when
considering the First Amendment, especially in the context of its aforementioned
under-determinacy. For example, the principle holds that it is the government as a
whole, not just Congress itself, that cannot punish people for speaking out against
it.”>* It follows that the same principle applies to the First Amendment’s religious
protections, meaning the Constitution shields an individual’s religious freedom from
interference by the government as a whole.

But is the application of the more significant principle of preventing governmental
interference with private rights, such as First Amendment religious freedom rights,
dictated by the contributory principle of governmental action only? This principle,
taken alone, would appear to provide an easy way for an uninterested Court to dis-
miss situations like an Anti-Black Ban, which facially seems to be a dispute between
private entities only, void of governmental action. However, to do so would be to
ignore the other contributory principle of similarly preventing governmental 7nac-
tion. The Fourth Amendment demands that government officials seek a warrant, in
most cases, before performing a search or seizure.?”® The Fifth and Fourteenth
Amendments require the government to provide citizens with due process of law
proactively.””” The Sixth Amendment requires the government to provide many
criminal defendants with a speedy, public, jury trial and assistance of counsel.**®
Generally, it is government inaction rather than action that violates these
amendments.””’

Of course, taking this or other constitutional principles to the extreme to justify
combatting any and all government inaction would be inappropriate and potentially
dangerous. But one can reasonably read the principle behind the Free Exercise
Clause’s as giving Congress the responsibility to preserve the right of individuals to
practice their respective spiritual convictions, by preventing interference by govern-
mental action or inaction alike.
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Balkin’s originalist theory provides that the framers wrote flexibility into the
Constitution by textually designating certain doctrines as principles rather than con-
crete rules.”®® The First Amendment’s right to the free exercise of religion is such a
principle, as are the solid constitutional principles of protecting individual rights and
preventing government interference through non-feasance with private interests.
Combining these principles allows an originalist interpreter to uphold constitutional
freedom of religion by favoring an individual’s right to religious freedom over that of
the institution to which they belong. In the case of religiously-justified acts of institu-
tional white supremacy, such as the Anti-Black Ban, this would mean privileging
Black members’ right to worship without being discriminated against over the
Church’s right to discriminate in the name of religion.

B. The Administrability of Balkin's Originalism as Potential Recourse for Victims of
Religious White Supremacy

Can traditional Free Exercise Clause jurisprudence swing in favor of individual wor-
shipers? Decades of jurisprudence can be incorrectly seen as sacred and unchangeable.
Whether or not textualists and purposivists acknowledge the Constitution’s inherent
under-determinacy, those who openly admit that their preferred flavor of legal interpre-
tation requires discretionary choice-making often claim that their way is better or the
right way to interpret the law. In this context, I use the word “discretionary” not to indi-
cate a lack of reasoning but rather to signify that these choices are made by the inter-
preter when other reasonable options that the interpreter is free to make, and that are
not predetermined by a higher law or rule are available. Strict textualists and purposivists
use their chosen interpretive theories because they believe their way best encapsulates
how the Court should interpret and apply the Constitution. Traditional constitutional
jurisprudence can help us forget that even textual interpretations are just products of dis-
cretionary choices. Those who feel harmed by the prevailing chosen interpretation can
feel powerless to improve their position through the courts, as the issue seems determi-
nate. The merits of stare decisis aside, the nature of discretionary choice-making is that
other valid options are available. So constitutional issues are only “settled” when future
jurists choose not to apply different interpretations. The current Court has not been shy
about citing originalism and tradition as justification for overturning long-held prece-
dents.*" Originalism presents a path to improved legal protections for individual mi-
nority worshipers.

Could my proposed solution of using Balkin’s originalism lead to a slippery slope
toward rendering religious institutions redundant? If the institutions are weakened in
favor of individuals, does that weaken freedom of religion for individuals who want
to follow the institution? Or would Balkin’s originalism threaten institutions too
much, making them unrecognizable and religiously irrelevant? Freedom of religion
issues can be complicated and emotionally charged for those involved. Slippery slope
arguments usually abound. Deciding such cases can be complex, and there might be

260. See BALKIN, supra note 230, at 6.
261. Seee.g., Dobbsv. Jackson Women’s Health Org., 142 S. Ct. 2228 (2022).



226 Gtko. J. L. & Mob. Crit. RACE PERsP. [Vol. 14:193

other reasons, policy or otherwise, to side with an institution’s freedom of religion
over an individual’s. But institutional religious freedom is already not absolute.
Religious institutions are not free to commit crimes in the name of religion.**> They
are theoretically not free to use bad faith justifications to qualify for exemptions.**®
And per Bob Jones University, religious educational institutions can lose their tax-
exempt status for going against generally applicable public policy.”** Limiting a reli-
gious institution’s right to harm its members through white supremacy is not dissim-
ilar, and a detailed balancing test helps reduce the possibility of a slippery slope.

How should installing such a balancing test help restrain courts from falling down
a slippery slope toward religious institutional redundancy? First, it gives courts a
framework to consider the potential implications to affected parties, including reli-
gious institutions. Second, it offers a route for jurists to reason, in written opinions,
how limited their holdings in favor of individuals should be. Third, the balancing
test allows courts to focus on targeting bad faith religiously-justified policies or doc-
trines while protecting many religious doctrines offered in good faith. Finally, reli-
gious institutions are often in a far better financial and political position to remain
stable in the wake of unfavorable court decisions. My solution offers courts an oppor-
tunity to consider when a religious institution is potentially less stable.

How could the Court practically approach this issue with Balkin’s originalism as its
backing? My argument does not mean that an individual’s right to religious freedom
should always trump that of the institution to which they belong. My argument is not
that an originalist interpretation of the Free Exercise Clause should ignore religious insti-
tutions and always focus on individual freedom of worship. Instead, such an interpreta-
tion could empower the Court to protect individuals at least as much as it protects their
institutions. The Court could use this originalist framework to justify creating a balanc-
ing test. Thus, it could appropriately strike down instances of religiously-justified white
supremacy without disintegrating the role of institutional religion in society (another
originalist tenet).*® Such a test could require courts to balance the following factors: the
free religion interests of the individual, the free religion interests of the individual, the
power imbalance between the two parties, the potential for bad faith justifications, and
the harm caused to interested parties by favoring one side over another.

CONCLUSION

For the foregoing reasons, the First Amendment Free Exercise Clause’s under-
determinacy supports the use of Balkin’s originalism as a robust, constitutionally
valid framework for strengthening an individual’s right to exercise their religion with-
out being subjected to theologically-justified white supremacy by any religious insti-
tutions they belong to, such as in the case of the Anti-Black Ban.
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