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I. INTRODUCTION

If told that treatment for one of the most common diseases for people between
the ages of twenty and forty-five costs several thousands of dollars, is usually not
required to be covered by insurance companies in the United States, and is
inaccessible to most low-income women, many Americans would be incredulous.
This, however, is the case.' Although not often discussed or made public, infertility
affects millions of Americans each year.” According to the American Society for
Reproductive Medicine, infertility is the result of a disease of the male or female
reproductive tract which prevents the conception of a child or the ability to carry a
pregnancy to delivery.® Affecting between ten and fifteen percent of couples,*
about one-third of infertility cases are attributed to the female partner, one-third
are attributed to the male partner, and one-third are caused by a combination of
problems in both partners or unexplained reasons.’

To many, having a child is central to attaining the American dream, standing
alongside life goals like finding a partner and owning a home.® As a district court
noted in Pacourek v. Inland Steel Co., “[m]any, if not most, people would consider
having a child to be one of life’s most significant moments and greatest
achievements, and the inability to do so, one of life’s greatest disappointments.”’
The loss of this ability, coupled with the uncertain success of different treatment
options, can lead to an enormous psychological toll that is similar to grief felt after
significant loss.® Those struggling to have a baby may experience feelings of grief,
shock, numbness, anger, and shame.’ One study of couples seeking treatment at a
fertility clinic found that half of the women and fifteen percent of the men said that
struggling to conceive was the most upsetting experience of their lives.'* Another
study found that women with infertility felt as anxious or depressed as those
diagnosed with cancer or hypertension or recovering from a heart attack. !

1. AM. SOC’Y FOR REPROD. MED., DEFINING INFERTILITY (2014), http://www.reproductivefacts.org/
globalassets/rf/news-and-publications/bookletsfact-sheets/english-fact-sheets-and-info-ooklets/defining
infertility factsheet.pdf; Insurance Coverage in Your State, RESOLVE, http://resolve.org/what-are-my-
options/insurance-coverage/coverage-state/ (last visited Jan. 15, 2018).

2. ANJANI CHANDRA ET AL., INFERTILITY SERVICE USE IN THE UNITED STATES: DATA FROM THE
NATIONAL SURVEY OF FAMILY GROWTH, 1982-2010 (2014), https://www.cdc.gov/nchs/data/nhsr/
nhsr073 .pdf.

3. Infertility, AM. SOC’Y FOR REPROD. MED., http://www.reproductivefacts.org/topics/topics-index/
infertility/ (last visited Jan. 15, 2018).

4 . Infertility, MAYO CLINIC, http://www.mayoclinic.org/diseases-conditions/infertility/home/ovc-
20228734 (last visited Jan. 15, 2018); see also AM. SOC’Y FOR REPROD. MED., supra note 1.

S. Infertility, NAT’L INSTS. OF HEALTH, https://medlineplus.gov/infertility.html (last visited Jan. 15,
2018).

6. See LIFESTORY RESEARCH, THE AMERICAN DREAM: A STATE OF MIND 15-16 (2015), http:/
lifestoryresearch.com/wp-content/uploads/2015/05/Lifestory Research 2015 American Dream Report.
pdf.

7. Pacourek v. Inland Steel Co, 916 F. Supp. 797, 804 (N.D. Il1. 1996).

8. The Psychological Impact of Infertility and Its Treatment, HARV. HEALTH PUBL’NS (2009), http://
www.health.harvard.edu/newsletter_article/The-psychological-impact-of-infertility-and-its-treatment
(last visited Jan. 20, 2018).

9.1d.

10. Id.

11. Id.
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The World Health Organization, the American Society for Reproductive
Medicine, and the American College of Obstetricians and Gynecologists all
recognize infertility as a disease.'? However, treatment for this disease is not
routinely covered by health insurance, and in states where insurance does cover
some or all infertility treatments, barriers often exist that make it difficult for all
who wish to have children to access care.'* Given that many therapies to assist
those struggling with infertility can cost thousands of dollars, this lack of insurance
coverage can be a dead end for many who want to become parents, especially low-
income women. "

This Note will demonstrate how low-income women may have a higher risk
of infertility and how the combination of the high cost of treatment, a lack of
routine insurance coverage, and the existence of societal barriers to treatment
disproportionately affects those with a low socioeconomic status.'® Further, it will
argue that because the Supreme Court has recognized the right to reproduce as one
fundamental to American values, lack of access to infertility therapies today
amounts to discriminatory reproductive oppression. '°

II. THE LANDSCAPE OF INFERTILITY
A. The Types of Fertility Treatments

According to the Centers for Disease Control and Prevention’s (CDC)
National Survey of Family Growth, about twelve percent of women aged fifteen
through forty-four experience problems in either becoming pregnant or carrying a
pregnancy to term.'” The American Society for Reproductive Medicine recom-
mends that those trying to conceive should seek the care of a specialist if they are
unable to achieve pregnancy after twelve months of unprotected intercourse and
the woman is under the age of thirty-five or after six months if the woman is over
thirty-five. '* There are many causes of infertility, including problems with
ovulation, blocked fallopian tubes, abnormal sperm, and age.'’ The types of
services available to those struggling with infertility are as numerous and varied as
the underlying reasons for infertility.

12. Fernando Zegers-Hochschild et al., International Committee for Monitoring Assisted Reproduc-
tive Technology (ICMART) and the World Health Organization (WHO) Revised Glossary of ART Termino-
logy, 92 FERTILITY & STERILITY 1520, 1522 (2009); Samantha Pfeifer et al., Definitions of Infertility and
Recurrent Pregnancy Loss: A Committee Opinion, 99 FERTILITY & STERILITY 63, 63 (2012).

13. See infra Part IV.

14. See infra Part IV Section B.

15. See infra Part IV.

16. See infra Part V.

17. Key Statistics from the National Survey of Family Growth: I Listing, NAT’L CTR. FOR HEALTH
STATISTICS, CTRS. FOR DISEASE CONTROL & PREVENTION, https://www.cdc.gov/nchs/nsfg/key statistics
/i.htm (last visited Jan. 15, 2018).

18. AM. SOC’Y FOR REPROD. MED., INFERTILITY: AN OVERVIEW 3 (2012), http://www.repro
ductivefacts.org/globalassets/rf/news-and-publications/bookletsfact-sheets/english-fact-sheets-and-info-
booklets/booklet infertility an overview.pdf.

19. Id. at 6-14.
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Twelve percent of women aged fifteen to forty-four (7.3 million) or their
husbands or partners sought infertility services from 2006 to 2010.?° The first step
for a couple experiencing infertility is for each partner to undergo a physical
examination to determine their general state of health.?' If this examination does
not reveal the cause of infertility, medical professionals recommend additional
tests that analyze a woman’s body temperature and reproductive organs and a
man’s semen.”* Once infertility is diagnosed, many treatment options are available
based on the underlying cause of the infertility.” As of 2014, about half of those
who seek an infertility evaluation undergo fertility treatment.”*

For men, treatment options include altering lifestyle and behavioral factors like
reducing consumption of harmful substances, establishing regular exercise, and
improving frequency and timing of intercourse.” Medical professionals may
recommend medications to improve a man’s sperm count or increase testicular
function, including sperm production and quality.?® Some conditions may require
surgery to reverse sperm blockage or repair a varicocele,”’ a condition that is a
common cause of low sperm production and decreased sperm quality.*® Sperm
retrieval techniques may also be appropriate when there are problems with
ejaculation or when there is no sperm present in the ejaculated fluid.”

For women, infertility treatment can include prescription drugs that stimulate
or regulate ovulation.*® Surgeries like hysteroscopies, laparoscopies, and micro-
surgeries may also be appropriate to treat endometriosis, fibroids, and blocked
fallopian tubes.®' For women with cervical factor infertility, artificial insemi-
nation, also known as intrauterine insemination, may be used to process and
concentrate sperm prior to placement in the uterus.*

Most cases of infertility (between eighty five and ninety percent) can be treated
with therapies like drug treatment or surgery.*> However, when these treatments

20. CHANDRA ET AL., supra note 2, at 9.

21. FAQs About Infertility, Q03: How Is Infertility Diagnosed?, AM. SOC’Y FOR REPROD. MED.,
http://www.reproductivefacts.org/fags/frequently-asked-questions-about-infertility/03-how-is-infertility-
diagnosed/ (last visited Jan. 15, 2018).

22. Id.; see also AM. SOC’Y FOR REPROD. MED., DIAGNOSTIC TESTING FOR FEMALE INFERTILITY
FACT SHEET (2012), http://www.reproductivefacts.org/globalassets/rf/news-and-publications/bookletsfact

-sheets/english-fact-sheets-and-info-booklets/diagnostic testing for female infertility factsheet.pdf.
23. Infertility Treatment, MAYO CLINIC, http://www.mayoclinic.org/diseases-conditions/infertility/

diagnosis-treatment/treatment/txc-20228794 (last visited Jan. 15, 2018).

24 . Kate Devine et al., The Affordable Care Act: Early Implications for Fertility Medicine,
101 FERTILITY & STERILITY 1224, 1224 (2014).

25. Infertility Treatment, supra note 23.

26. 1d.

27.1d.

28. Varicocele, Definition, MAYO CLINIC, http://www.mayoclinic.org/diseases-conditions/varico

cele/basics/definition/con-20024164 (last visited Jan. 15, 2018).
29. Infertility Treatment, supra note 23.
30. Id.
31. Fertility Treatments 101, HRC FERTILITY, http://www.havingbabies.com/infertility-treatment/

fertility-treatments-101/ (last visited Jan. 15, 2018).

32.1d.

33. FAQs About Infertility, Q04: How Is Infertility Treated?, AM. SOC’Y FOR REPROD. MED., http://
www.reproductivefacts.org/faqs/frequently-asked-questions-about-infertility/q04-how-is-infertility-
treated/ (last visited Jan. 20, 2018).
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are either unavailable or unsuccessful, many turn to assisted reproductive
technology (ART).** ART includes all fertility treatments in which both the eggs
and the embryos are handled.* Usually this means surgically removing eggs from
a woman’s ovaries, combining those eggs with sperm in a laboratory, and then
returning the fertilized embryos to the woman’s body or donating them to another
woman who will act as a surrogate.*® CDC estimates that ART accounts for slightly
less than two percent of total US births,?” but since 1985 more than one million
babies have been born from ART procedures performed in the United States.*

In vitro fertilization (IVF) is the most common and most effective form of
ART, but the success of the procedure depends on several factors including age,
cause of infertility, and number of embryos transferred.** The IVF process is
complex, takes several weeks to complete, and women often need multiple cycles
in order to become pregnant.*’ Data from the CDC shows that about 36% of IVF
cycles result in pregnancy and 29.4% result in live births.*! IVF is commonly
discontinued after three or four unsuccessful cycles, yet a recent study found that
the success rate after six cycles jumps to 65.3%, with variations by age and
treatment type.*? The costs of the procedure, however, often prohibit women from
becoming pregnant.

B. Costs of Fertility Treatments and Current Insurance Coverage

Lower cost and less complex interventions like advice (29%), testing (27%),
and ovulation medications (20%) account for the majority of common medical
services received by women with fertility problems.** More complicated and
expensive procedures like intrauterine insemination (7%), surgery for blocked

34. See Sarah Elizabeth Richards, Skipping Baby Steps, SLATE (Nov. 20, 2007), http://www.
slate.com/articles/health and science/medical examiner/2007/11/skipping baby steps.html.

35. Assisted Reproductive Technology, What is Assisted Reproductive Technology?, CTRS. FOR
DISEASE CONTROL & PREVENTION, https://www.cdc.gov/art/whatis.html (last visited Jan. 15, 2018).

36.1d.

37. CTRS. FOR DISEASE CONTROL & PREVENTION, ASSISTED REPRODUCTIVE TECHNOLOGY NATIO-
NAL SUMMARY REPORT 7 (2014), https://www.cdc.gov/art/pdf/2014-report/art-2014-national-summary-
report.pdf.

38. Press Release, Am. Soc’y for Reprod. Med., SART Data Release: 2015 Preliminary and 2014
Final (May 1, 2017), http://www.reproductivefacts.org/news-and-publications/news-and-research/press-
releases-and-bulletins/SART Data Release 2015 Preliminary and 2014 Final/.

39. In Vitro Fertilization, MAYO CLINIC, http://www.mayoclinic.org/tests-procedures/in-vitro-fertili
zation/home/ove-20206838 (last visited Jan. 15, 2018); Success Rates, SOC’Y FOR ASSISTED REPROD.
TECH., http://www.sart.org/SART Success Rates/ (last visited Jan. 15, 2018).

40. ART: Step-By-Step Guide, SOC’Y FOR ASSISTED REPROD. TECH., http://www.sart.org/ART_Step-
by-Step Guide/ (last visited Jan. 15, 2018); Ellie Kincaid, The Success Rates of ‘Test Tube Babies’ Are
Nowhere Near What People Think, BUSINESS INSIDER (May 28, 2015, 6:34 PM), http://www.
businessinsider.com/in-vitro-fertilization-ivf-success-rates-2015-5.

41. Kincaid, supra note 40.

42. Andrew D.A.C. Smith et al., Live-Birth Rate Associated with Repeat In Vitro Fertilization Treat-
ment Cycles, 314 JAMA 2654, 2654 (2015).

43. CTRS. FOR DISEASE CONTROL & PREVENTION, NATIONAL PUBLIC HEALTH ACTION PLAN FOR
THE DETECTION, PREVENTION, AND MANAGEMENT OF INFERTILITY 5 (2014), https:/www.cdc.gov/
reproductivehealth/infertility/pdf/drh_nap final 508.pdf.
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tubes (3%), and ART (3%) are less commonly used.* The cost of hormone therapy
can range from $200 to $3,000 per cycle, while tubal surgery costs about $10,000
to $15,000.% IVF is very expensive, with the average cost of one cycle totaling
about $10,000 to $20,000 with just a thirty percent chance of success.*® A survey
reported in the Wall Street Journal found that about seventy percent of women
who turn to IVF go into debt.*” Medical side effects coupled with the financial
stress of paying for infertility treatment and the emotional anxiety of the
uncertainty of success can lead to emotional, physical, and financial exhaustion.*®

Because the costs of infertility treatment, especially IVF, are so high, many
turn to their insurance company to cover the cost of treatment. Insurance coverage
of infertility diagnosis and treatment, however, varies widely based on what state
the individual lives in and what type of insurance plan he or she has.* Because
infertility treatment is not considered an “Essential Health Benefit” that plans must
cover under the Affordable Care Act,*’ it is up to states to decide whether or not
to mandate insurance coverage of treatment.”' Fifteen states currently have laws
requiring insurance coverage for infertility treatment, but the scope of this
coverage varies greatly, ranging from coverage of fertility testing alone to
coverage of multiple cycles of IVF.*> Some of these states only require that
insurance companies offer policies that cover infertility treatment, while others
require the inclusion of infertility treatment as a benefit in every plan offered.
Several of the states that mandate insurance coverage of infertility treatment do not
require religious organizations, small businesses, or employers who self-insure to
offer coverage.> A study conducted in 2013 found that sixty-five percent of
businesses with more than 500 employees will pay for an initial evaluation by a
fertility specialist and forty-one percent will cover drug therapies, while just
twenty-seven percent cover IVF.>

44. 1d.

45. Marianne P. Bitler & Lucie Schmidt, Utilization of Infertility Treatments: The Effects of Insurance
Mandates 8 (Nat’l Bureau of Econ. Research, Working Paper No. 17668, 2011), http://www.nber.org/
papers/w17668.pdf.

46. Jennifer Gerson Uffalussy, The Cost of IVF': 4 Things I Learned While Battling Infertility, FORBES
(Feb. 6, 2014, 3:00 PM), https://www.forbes.com/sites/learnvest/2014/02/06/the-cost-of-ivf-4-things-i-
learned-while-battling-infertility/; US Women Go into Debt for IVF, KENNEDY INST. OF ETHICS, https:/
bioethics.georgetown.edu/2015/05/us-women-go-into-debt-for-ivf/ (last visited Jan. 15, 2018); Kincaid,
supra note 40.

47. US Women Go into Debt for IVF, supra note 46.

48. Preparing for IVF: Emotional Considerations, SOC’Y FOR ASSISTED REPROD. TECH., http://www
.sart.org/Preparing for IVF Emotional Considerations/ (last visited Jan. 15, 2018).

49. FAQs About Infertility, Q08: Do Insurance Plans Cover Infertility Treatment?, AM. SOC’Y FOR
REPROD. MED., http://www.reproductivefacts.org/fags/frequently-asked-questions-about-infertility/q08-
do-insurance-plans-cover-infertility-treatment/ (last visited Jan. 15, 2018).

50. Uffalussy, supra note 46.

51. The Affordable Care Act and Infertility, RESOLVE, http://web.archive.org/web/20170710044517/
http://www.resolve.org/get-involved/the-center-for-infertility-justice/public-policy/the-affordable-care-
act-and-infertility.html (last visited Jan. 15, 2018).

52. Insurance Coverage in Your State, supra note 1.

53. Bitler & Schmidt, supra note 45, at 8-9.

54. Insurance Coverage in Your State, supra note 1.

55. Tara Siegel Bernard, Insurance Coverage for Fertility Treatments Varies Widely, N.Y. TIMES
(July 26, 2014), https:/nyti.ms/21050aX.
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The states that mandate insurance coverage for infertility treatment all have
varying requirements that a patient seeking to have a baby must meet in order to
qualify for coverage.’® For example, most states define infertility by specifying
how long a woman must have been having unprotected sexual intercourse without
conceiving before she qualifies for coverage of treatment.”’ In states like New
York, this amounts to one year for patients under thirty-five and six months for
patients over thirty-five, while in states like Texas the requirement is five years;
other states do not specify a time period.*® Several states require that the patient be
married and that the patient’s eggs be fertilized with her spouse’s sperm.> Others
specify certain medical conditions that must be the cause of the infertility in order
for treatment to be covered or require that patients pay out of pocket for failed
attempts at artificial insemination before other treatments are covered.*®® Many
states place an age limit on infertility treatment, only providing coverage to women
under the age of forty, forty-four, or forty-six.®'

These various limitations, coupled with the high costs of IVF and other
treatments, disproportionately affect those in poverty. This Note will explore how
these requirements, as well as numerous other barriers to infertility care,
disproportionately affect low-income women.

III. Low-INCOME WOMEN AND THE CUMULATIVE EFFECT

Compounding the burden of the high cost of treatment, the poor may be more
likely to be infertile.®” While there is no direct evidence that those with a lower
socioeconomic status are more likely to be infertile, there is evidence that,
controlling for age, infertility rates decline with increased educational
attainment—and because socioeconomic status tends to correlate with education
levels, populations with higher educational attainment often have higher
incomes. * Other evidence suggests that more affluent states have a lower
percentage of infertile women as compared to less affluent states.** Further, both
Hispanic and African-American women are more likely to experience infertility
than white women.® Because minority families are more likely to be low-income,
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these populations are doubly at risk for infertility and often bear more of the
burdens associated with seeking infertility treatment.

This discrepancy in infertility rates may be due to the “cumulative effect” of
infertility. Underlying medical conditions and environmental circumstances put
women at risk for infertility, and without consistent access to high-quality health
care, these issues may be untreated and cumulatively result in the inability to
conceive a child.®” Infertility has a myriad of causes, with medical, environmental,
and genetic factors all playing a role. Low-income and minority women are more
likely to be exposed to many of these factors and, as a result, experience
infertility.®

A. Underlying Medical Conditions

Several underlying medical conditions that contribute to infertility are
prevalent in low-income women. According to the CDC, polycystic ovary
syndrome (PCOS) is the leading cause of infertility for women.® Research has
found that women who had a low socioeconomic status during childhood were at
an increased risk of PCOS.” While PCOS affects women of all races, obese
women are more likely to develop PCOS,”" and data shows that low-income
women are more likely to experience obesity.”* In addition to body weight
affecting a woman’s risk of developing PCOS, body weight can affect both
estrogen levels and the pituitary gland, leading to problems with ovulation.”
According to the American Society for Reproductive Medicine, twelve percent of
infertility cases are caused by the woman being overweight or underweight.”
Obese women are also more likely than women of normal weight to experience a
miscarriage.”” Because low-income women are more likely to engage in adverse
health behaviors like lack of physical activity and consuming a diet of poor
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nutritional quality, they are more likely to be obese,”® and therefore, more likely to
experience infertility.”’

Infections and growths in the reproductive system also affect fertility. Sexually
transmitted diseases (STDs) like gonorrhea and chlamydia, when untreated, can
cause damage to the fallopian tubes, uterus, and surrounding tissues, which can
lead to infertility.”® Data shows that low-income people are at a higher risk for
contracting STDs.” In its Sexually Transmitted Disease Surveillance Report from
2015, the CDC suggests that this may be due to the fact that “people who struggle
financially are often experiencing life circumstances that potentially increase their
risk for STDs.”* Uterine fibroids and other growths like polyps and cysts can also
affect fertility.®' Black women are nearly three times as likely to have fibroids as
white women.® Considering poverty rates are particularly high for women of
color, fibroids disproportionately affect low-income women.

B. Environmental Factors

In addition to being at a higher risk of experiencing a medical condition that
may affect fertility, low-income women are also more likely to experience
environmental factors that put them at risk for infertility. Although more research
is needed in the field, studies suggest that exposure to particular toxins like lead
and the chemicals found in pesticides can negatively affect fertility.® Fertility
specialists suggest taking measures to limit exposures to these chemicals like
purchasing organic foods with less pesticide exposure, minimizing exposure to
toxins in the workplace, and avoiding homes with lead-based paint.®> However,
for many low-income women, it is extremely difficult to evade contact with these
toxins because low-income women are more likely than their well-off counterparts
to work in a job where they are regularly exposed to chemical contaminants like
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formaldehyde and organic solvents that may adversely affect fertility.® Further,
low-income women likely cannot afford to purchase organic foods with less
pesticides or to live in a home that is not contaminated with lead paint.*’ In fact, a
2002 study found that thirty-five percent of all low-income housing had lead-based
paint hazards, while only nineteen percent of households with incomes greater than
or equal to $30,000 per year had lead hazards.®

Emerging research shows that stress can negatively affect fertility.® One study
found that women who reported feeling more stressed than usual during their
ovulatory window were forty percent less likely to become pregnant that month.
Women living in poverty are more likely to experience stress than those who are
not. One study found that women living in poverty-stricken areas were over sixty
percent more likely to have anxiety than women in wealthier areas.”’ This is due
to many factors, including exposure to crime and violence, discrimination,
inadequate housing, dangerous neighborhoods, and financial uncertainties. **
Additionally, stress may be even more burdensome for low-income women who
often work long hours and lack a strong support system.”?

Smoking negatively impacts almost all aspects of female fertility, including
problems with the fallopian tubes, a decrease in the number of eggs a woman has
in her ovaries, and an increased risk of miscarriage.* Further, when women smoke
during their pregnancy, the future fertility of their fetus is also put at risk.”
Smoking is much more prevalent in low-income populations, with 26.1% of those
living below the poverty level identifying as current smokers compared to 13.9%
of those at or above the poverty level.”® Additionally, people with low socio-
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economic status tend to smoke cigarettes more heavily and are more likely to suffer
from diseases caused by smoking than smokers with higher incomes.”’ Second-
hand smoke exposure, which also negatively impacts fertility, is higher among
people living below the poverty level.”® Because tobacco use disproportionately
affects people in low-income communities, they are more likely to experience
infertility resulting from such exposure.

C. Lack of Access to Health Care

Those with a low socioeconomic status are less likely to have health insurance
and less likely to access health care.” As a result, underlying conditions that can
contribute to infertility often go untreated. As previously mentioned, STDs, which
often contribute to infertility, especially when untreated, '*° are more prevalent in
low-income populations.'®" Further, the poor often experience morbid obesity and
diabetes, which can create hormonal imbalances that lead to infertility.'® Without
regular access to preventative care and annual physicals, these conditions are
unlikely to be detected or treated.'® Even if these conditions were to be detected,
low-income women may lack the insurance or resources to pay for treatments like
antibiotics.'® This lack of access to health care exacerbates the underlying medical
conditions and environmental factors that low-income women are more likely to
suffer from and be exposed to, and causes increased infertility in this population.'®

IV. BARRIERS TO INFERTILITY TREATMENT FOR LOW-INCOME WOMEN

In addition to being more susceptible to infertility due to the prevalence of
underlying medical conditions, the increased chance of exposure to environmental
risks, and the lack of access to health care, low-income women face several barriers
in obtaining treatment for infertility. The combination of the high cost of treatment,
the lack of widespread insurance coverage for treatment, discriminatory insurance
requirements, and societal barriers like judgement and mistrust of the medical
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community, make it nearly impossible for low-income women to access fertility
treatments.

A. Cost Barriers

Household income is a strong predictor of the use of fertility treatments, with
higher socioeconomic status being associated with a greater use of treatment.'*
From 2006 to 2010, twenty-one percent of women whose household incomes were
400% or higher of the federal poverty level had ever used infertility services,
compared with just thirteen percent of women whose household incomes were
below the poverty level.'”” With the average cost of infertility treatment, including
office visits, medication, and related expenses averaging about $5,000 and IVF
totaling around $12,000, it is unsurprising that cost proves to be a barrier to low-
income women hoping to access infertility treatments.'® In addition to the
challenge of being able to afford the treatments outright, the time-sensitive nature
of infertility adds another barrier for low-income women, who often lack sufficient
time to save up for treatments.

1. Unable to Afford

IVF and other infertility treatments are quite costly. With the annual median
household income in America amounting to $55,775, it is difficult for many
families to afford treatments like IVF that frequently exceed $12,000.'” For low-
income families, the high cost of IVF can be an automatic barrier to reproduction.
A recent survey found that eighty-three percent of respondents who sought fertility
treatment said that they were either concerned or very concerned about the cost of
treatment.''” The survey found cost to be the biggest factor in a woman’s decision
to delay treatment.''' Almost eighty-two percent of women said the high cost of
treatment played a role in their decision to postpone treatment.''?

2. Unable to Save

Due to the time-sensitive nature of fertility treatment, women who do not have
tens of thousands of dollars of disposable income rarely have time to save that
money for treatment. Age is the most important factor in the success of IVF. In
fact, data from the CDC show that the percentage of ART cycles resulting in live
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birth decreases steadily with each one-year increase in age.''® This is due to the
lower chance of getting pregnant from the treatment as well as the higher risk of
miscarriage with increasing age.''* While women may be able to budget and save
for fertility treatment, the longer they wait to undergo treatment, the less chance
there is of it being successful. This may be one of the reasons that so many women
go into debt while pursuing fertility treatment. Surveys show that seventy percent
of women go into some sort of debt to pay for treatments, while forty-four percent
of women seeking treatment accrue more than $10,000 in debt.'"

B. Insurance Barriers

While staggering costs bar many women from accessing fertility treatments,
women may be encouraged to discover that some insurance plans provide coverage
for this type of care. Unfortunately, however, women with a low socioeconomic
status are both less likely to have insurance that provides this type of coverage and
less likely to meet the requirements for care that many companies stipulate. The
combination of these factors amounts to another barrier for low-income women
seeking fertility treatment.

1. Less Likely to Have Insurance

As previously discussed, fifteen states currently mandate that insurance
companies either offer or cover some sort of fertility treatment. While the coverage
provided in these states varies greatly, insurance helps many women to be able to
afford and access care. Low-income women, however, are less likely to be able to
benefit from insurance coverage of fertility treatment. The fifteen states currently
mandating that insurance plans offer or cover some sort of infertility testing or
treatment only apply this requirement to private insurance, not Medicaid.''® Low-
income workers are less likely to be offered private, employer-sponsored insurance
(thirty percent) than workers in higher income households (seventy-eight
percent).!'” This may be due to the high probability that these workers work part-
time and hourly jobs that are not required to offer insurance.''® Because of this,
low-income women are less likely to be covered by private insurance plans that
offer or cover fertility treatments.'"”
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Not only do low-income women bear the burden of being less likely to have
insurance that covers fertility treatment, some scholars suggest that insurance
coverage of infertility treatment has led to higher costs for those who do not have
insurance coverage. They hypothesize that doctors, unaware of their patient’s
financial circumstances, may be more likely to order expensive tests and
procedures assuming they will be covered by insurance.'?’ As a result, low-income
women will bear higher out-of-pocket costs and may be forced to shoulder the
costs of unnecessary tests or treatments that may be unlikely to improve fertility.

2. Lack of Medicaid Coverage

While many low-income people qualify for Medicaid, there are no federal
requirements that state Medicaid programs cover fertility testing or treatment.'*!
A 2016 survey from the Kaiser Family Foundation found that nine of the forty-one
responding states cover fertility testing for women and men in their traditional
Medicaid program, and six of the twenty-five states that expanded Medicaid under
the Affordable Care Act cover fertility testing.'?? None of the responding states
covered Intrauterine Insemination or IVF in their Medicaid program, and just one
state, Nebraska, indicated that it provides women with fertility medications,
although this is only when the infertility is a symptom of a separate medical
problem.'?* This lack of Medicaid coverage creates an unequal distribution of
fertility benefits based on social class.'** Interestingly, Medicaid requires coverage
of contraception, while private, employer plans are not required to offer this
benefit. This has the effect of discouraging births among low-income women and
encouraging births for wealthier women.'>

3. Discriminatory Insurance Requirements

Even in the states that mandate some sort of insurance coverage of infertility
testing or treatment, there is evidence to suggest that differences in utilization of
treatment based on socioeconomic status still exist.'** More-educated, higher-
income women are shown to increase utilization as a result of a mandate, while
less-educated, lower-income women do not increase their use of the services as
significantly.'?’ This may be due to the fact that lower-income women are less
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likely to be offered private insurance that is subject to the mandate.'?® This may
also be due to the fact that many low-income women face societal barriers in
accessing fertility treatments. This will be more fully explored later in this piece.

Further, low-income women may be less likely to meet the requirements set
out by the state to qualify for coverage of treatment. For example, many states
require that a woman be married in order for her fertility treatments to be covered
by insurance.'?’ Low-income women are less likely to be married than their higher-
income counterparts. '** Other states specify that small companies with few
employees are not required to offer fertility coverage. According to the Urban
Institute, forty-two percent of low wage workers work in small firms with fewer
than ten employees. Among all workers, twenty percent are employed in small
firms."*' Additionally, low-income women may not have been able to afford to
exhaust alternative treatment options, as some states require, before treatment is
covered by the insurance company.

4. Employment Barriers

Even in states where insurance coverage is not mandated, some employers may
choose to offer insurance coverage of fertility treatments. In fact, a survey by the
International Foundation of Employee Benefit Plans found that twenty-four
percent of large employers offered coverage of fertility services, nineteen percent
included coverage for IVF, and twelve percent paid for fertility medications.'*
However, only four percent of employers with fewer than fifty workers included
fertility coverage in their plans. '** As noted previously, low-income workers are
far more likely to be employed by a small employer than their higher-wage
counterparts.'** The firms that do offer fertility benefits are typically in highly
competitive fields like technology, investment banking, and consulting.'*> Low-
income workers are unlikely to be employed by these firms, both because they are
unlikely to have the education and training required for these jobs and because if
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they did work at these companies, they would likely be paid well and would not
be classified as low-income.

Even if a low-income woman were able to finance infertility treatment, she
may have difficulty taking off work in order to undergo the extensive testing or
treatments often necessary to conceive.'*® Higher-income women are more likely
to have job flexibility that allows them leave time in order to attend
appointments. *7 All of these factors create an unfortunate situation for low-
income women who are less likely to be able to afford the treatment, less likely to
have insurance, and, even if they do have insurance, less likely to be offered a plan
that offers fertility treatment.

C. Societal Barriers

In addition to facing cost and insurance barriers to accessing fertility treatment,
low-income women face several societal barriers that make it difficult for them to
access care. Low-income women have less familiarity with the medical community
and may, as a result, be unaware of the treatment options available to them or
unwilling to fully trust doctors with treating their fertility.'*® Further, low-income
women report feeling negatively judged by society in their quest to become a
parent, and therefore, are less likely to attempt to treat their infertility.'*’

1. Unfamiliarity with and Distrust of the Medical Community

Because low-income women are less likely to have health insurance and access
to health care, they may be less familiar with the medical community.'* For a
multitude of reasons, including this unfamiliarity, low-income patients often do
not trust the health care system.'*' In fact, research shows that working-class
women tend to reject medical control over their bodies, particularly in relation to
reproductive processes.'*> One study found that low-income patients feel health
care professionals see them as “less than.”'* These patients reported feeling that
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they were treated with less respect because of their income, insurance, status, and
race, and therefore, have “widespread distrust of the health care system.”'** These
feelings seem to be prevalent. A study published in the New England Journal of
Medicine found that low-income adults are significantly less trusting of doctors
and less satisfied with their medical care than those with a higher socioeconomic
status.'*?

Low-income women may also be less informed about available infertility
treatments, especially because utilization among their peers is so low.'*® Because
there is a lack of familiarity with these treatments in low-income communities,
women may not be encouraged to seek help once they realize they are struggling
to become pregnant. The authors of a study published in Fertility and Sterility
suggest that the disparity in utilization of infertility services may be due to several
factors, including those with higher incomes having “increased access to
healthcare through knowledge of healthcare options” and “a greater likelihood of
belonging to social networks that help to identify optimal treatments.”'*’

2. Social Judgement

Conscious and unconscious class-based ideas about who deserves to be a
mother may impact whether low-income women seek treatment for infertility.'**
In her article 4 Special Kind of Poverty, Liza Mundy explores the bias many low-
income women encounter, saying “the myth is that the less money a person has,
the more babies a person has: that the poor are unstoppably fertile, popping out
baby after baby that they cannot afford to clothe or educate or feed.”'*’ However,
as this Note has explored, the poor may have more trouble conceiving than
wealthier women do.

Ann Bell explores these ideas in her book Misconception: Social Class and
Infertility in America. In interviewing low-income women struggling with
infertility, Bell found that women of low socioeconomic status feel that they are
discriminated against by health care providers due to their low income and often
due to their marital status, and that these providers may actively dissuade them
from having children.'*® One women described her interaction with her doctors by
saying, “they just seem like they just didn’t want me to have any kids at all . . .
they scared me into even trying to have any more.”"*! Many other low-income
women note that during their annual visit to the gynecologist, the doctor is more
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likely to steer the conversation towards STDs and birth control than to reproductive
: 152
options.

These feelings of judgment and sometimes active dissuasion regarding a low-
income woman’s desire to become a parent combined with the low-income
community’s distrust of the medical system leads many low-income women to
refrain from seeking infertility treatment. '

V. THE RIGHT TO PARENT

Whether or not society and the medical community intend this result, the
discrimination against and judgment of low-income women who want to have
children that discourages them from seeking treatment amounts to reproductive
oppression for low-income women. In order to ensure reproductive justice is
achieved, steps should be taken to reduce the barriers that low-income women face
when dealing with infertility.

A. A Legal History of the Right to Parent

While the Constitution does not directly address whether there is an American
“right to bear children,” the Supreme Court has held that the right to procreate is
protected.'** In the landmark case of Skinner v. Oklahoma, the Court examined
whether an Oklahoma statute that enabled the state to sterilize “habitual criminals”
who had been convicted of two or more felonies violated the Constitution.'> The
Court found the statute to be unconstitutional and in violation of the Equal
Protection Clause, noting “we are dealing here with legislation which involves one
of the basic civil rights of man.”'*® Later, in Eisenstadt v. Baird, the Court
expanded this right to unmarried persons, saying “if the right of privacy means
anything, it is the right of the individual, married or single, to be free from
unwarranted governmental intrusion into matters so fundamentally affecting a
person as the decision whether to bear or beget a child.”'*” The Court further held
in Carey v. Population Services that “the decision whether or not to beget or bear
a child is at the heart of this cluster of constitutionally protected choices.”'*® Legal
scholars understand this galaxy of cases as recognizing a broad right to procreate,
whether single or married.'>

The Supreme Court has not yet directly addressed whether or not there is a
right to procreate through ART, including IVF.'® Professor John Robertson has
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argued that the right to decide when to have children extends to persons who would
need the assistance of ART in order to conceive, saying “because fertile married
persons have the right to add children to the family, infertile married persons must
have it as well: a legal distinction based on the natural lottery of physical
equipment is not reasonable.”'®! Indeed, a federal district court held that the right
to procreate encompasses the right to use technologies like IVF, stating, “it takes
no great leap of logic to see that within the cluster of constitutionally-protected
choices that includes the right to have access to contraceptives, there must be
included within that cluster the right to submit to a medical procedure that may
bring about, rather than prevent pregnancy.”'%*

Some argue, however, that because the Supreme Court has only heard cases in
this field that concern the right to contraception, abortion, and freedom from
sterilization, this precedent stands for the negative right to prevent or terminate
pregnancy, not a positive right to procreate with assistance.'®® A negative right is
a liberty right that protects a person from governmental intrusion, while a positive
right gives a person a claim to an entitlement or benefit.'"* While the Court has
recognized a liberty right in choosing when to become pregnant, it has not
explicitly found a positive right to assistance in becoming pregnant or terminating
a pregnancy.'® For example, in Maher v. Roe and Harris v. McRae, the Supreme
Court held that while women had the right to access an abortion, they did not have
the right to government assistance in financing the procedure.'® Extending this
reasoning to infertility would mean that everyone has a right to access infertility
treatments like IVF, but not a right to have the government pay for it.

B. Current Barriers to Fertility Treatment Amount to Reproductive Oppression

While it is unclear whether or not individuals have a positive right to the
financial assistance needed to become a parent, the Court could recognize this right
in order to ensure that reproductive justice is realized and all Americans who wish
to bear children are able to actualize their dreams of becoming a parent. The current
landscape surrounding infertility treatment unfairly discriminates against low-
income Americans and violates the recognized right to freedom from
governmental intrusion in determining when to bear children. As discussed
previously, infertility is a disease. In fact, in Bragdon v. Abbott, the Supreme Court
held that reproduction was a major life activity, and therefore ruled that infertility
should be considered a disability.'®” The fact that barriers exist for treatment of a
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disease that enables people to become parents—which the Court has ruled to be a
fundamental protected right—oppresses the reproductive rights of vulnerable
citizens.

Through both intentional and unintentional barriers that make it more difficult
for low-income women to access fertility treatments, society is making judgments
about who should be allowed to reproduce and raise the next generation. The
insurance, cost, and societal barriers low-income women face when dealing with
infertility are discriminatory and amount to reproductive oppression. According to
the Asian Communities for Reproductive Justice, depriving certain communities
of the ability to control their reproduction is a “strategic pathway to regulating
entire populations.”'®® By limiting low-income women’s access to these treat-
ments, our country is making a statement that it does not value these women’s right
to become mothers.

The resources that exist to assist some women in accessing fertility treatments
should not be limited based on the social characteristics of those trying to access
them. As Dorothy Roberts said: “Reproductive health policy affects the status of
entire groups. It reflects which people are valued in our society; who is deemed
worthy to bear children and capable of making decisions for themselves.
Reproductive decisions are made within a social context, including inequalities of
wealth and power.”'®’

All Americans should be valued in society, not just those who are able to
access and afford fertility treatments. While changing deeply held biases about
who deserves to be a parent will be difficult, steps must be taken to ensure that
low-income women no longer face discriminatory barriers that oppress their ability
to have children. In order to reach the ideals of American equality, low-income
women should have every opportunity to become mothers.

VI. CONCLUSION

Treatment for infertility, one of the most common and heart-wrenching
diseases in America, is inaccessible to millions of Americans due to a variety of
barriers, including high cost of treatment, insurance requirements, and societal
norms. These obstacles disproportionately affect low-income women, who also
happen to have a higher risk of infertility. Because American jurisprudence
recognizes the right to procreate and defines it as a major life activity, barriers to
infertility treatment that disproportionately affect low-income women are
discriminatory and amount to reproductive oppression. In order to achieve
reproductive justice, these obstacles must be overcome so that a// Americans have
the ability to pursue parenthood.
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