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fraud program, P100 only applied to families who were not suspected of
fraud. Other anti-fraud programs kicked in if an application raised any red
flags. P100 was challenged almost from its inception, but it took a welfare
rights organization, two lawsuits, courageous plaintiffs and witnesses, politi-
cal advocacy and organizing, and one of the most sweeping social movements
in U.S. history to create the climate necessary to eradicate the program. This
Article examines the history of the struggle against P100 as a case study
assessing some of the barriers courts have created which make it difficult to
use the law to fight for social change, and articulates how social movements
may reverberate in unpredictable ways, making it possible for movement law-
yers to turn ostensibly unsuccessful lawsuits into vehicles for meaningful
social change.
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I. INTRODUCTION

On April 6, 2021, the San Diego County Board of Supervisors voted to end a
uniquely degrading and punitive public benefits policy that stigmatized and trau-
matized some of the most vulnerable members of the San Diego community for a
generation.

Under “Project 100%,” or “P100,” when San Diego County residents applied
for financial assistance under California Work Opportunity and Responsibility
to Kids (“CalWORKSs”), the County required them to submit to unannounced
searches of their homes and intensive questioning by law enforcement investi-
gators.! Purportedly an income eligibility and anti-fraud program, P100 only
applied to families who were not suspected of fraud. Other anti-fraud programs
kicked in if an application raised any red flags.”> For most of its existence, P100
was the only policy like it in the nation—none of the other 3,005 counties in
the United States forced public assistance applicants to open their doors to law
enforcement investigators as a precondition for receiving benefits.®> After its
inception in 1997, P100 impacted hundreds of thousands of families who had
done nothing to create any suspicion of wrongdoing, simply because they were

1. CalWORKSs “is a welfare program that gives cash aid and services to eligible California
families in need. The program serves all 58 counties in the state and is operated locally by county
welfare departments.” California Work Opportunity and Responsibility to Kids, CAL. DEP’T OF
Soc. SERvS., https://www.cdss.ca.gov/calworks [https://perma.cc/W84Y-TC5Z] (last visited May
27,2025).

2. Generally, if a CalWORKS application raised any suspicion of fraud, or if an applicant was
alleged to have engaged in fraud, the County’s Public Assistance Fraud division would open an
investigation into the applicant, which could also lead to a search of the applicant’s home, though that
was not inevitable. These investigations were coded and tracked and referred to the District Attorney’s
office separately from the P100 investigations. See Villafana v. Cnty. of San Diego, No. 37-2018-
00031741 9 31, 33 (San Diego Cnty. Super. Ct. Dec. 7, 2018); Hilda Chan, P100 Costly Home
Searches—Where’s the Fraud?: Data-Based Evaluation of San Diego County’s Blanket Home Search
Requirement for Families Applying for Welfare, PUB. INTEREST L. PROJECT AND OPEN SOC’Y FOUNDS.,
Apr. 11, 2014, at 11, https://thepublicinterestlawproject.box.com/s/5tr846dlg6qoxrinvik4ljkkm83hsrjw
[https://perma.cc/HLJ2-RLIP].

3. Greg Moran, End Of Project 100% in County Marks New Era in Assisting Needy, SAN DIEGO
UNION TRrIB. (May 10, 2021), https://www.sandiegouniontribune.com/2021/05/09/end-of-project-100-
in-county-marks-new-era-in-assisting-needy/[https://perma.cc/Z2FH-RZJU] (noting, however, that Los
Angeles County “tried a similar program but dropped it in 2008 after concluding it was ineffective”).
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experiencing poverty and sought help to which they were legally entitled.* The
history of P100 is intertwined with racist, sexist, and anti-immigrant rhetoric and
policies that have long infected discussions of poverty in the United States.

Advocates began to challenge P100 almost at its inception, but it took a wel-
fare rights organization, two lawsuits, courageous plaintiffs and witnesses, politi-
cal advocacy and organizing, and one of the most sweeping social movements in
U.S. history to create the climate necessary to eradicate the program.

The story of P100 is ultimately a story of social movement triumph and resil-
ience, but it is also the story of state and federal judiciaries that have spent decades
weakening constitutional provisions and state and federal laws that are protective of
people’s most basic rights. The case against P100 should have been easy—more
than one judge rightly understood it as an “assault on the poor” that was in clear
violation of basic Fourth Amendment rights.” The program also ran afoul of anti-
discrimination principles. But a line of Supreme Court cases has ensured that the
Fourth Amendment isn’t what it used to be, and federal and state courts have made
it increasingly difficult to prove equal protection violations or to state a claim for
discrimination. In the end, what should have been an easy case became impossible,
and victory could be achieved only through political struggle, not litigation.

This does not mean, however, that the federal and state lawsuits challenging
P100 were a waste of time or resources. Instead, the litigation kept P100 in the
public eye for decades and played a crucial role in changing the political climate
that made the program possible in the first place. The legal challenges to P100
became sites of resistance, helping to galvanize popular opinion in opposition to
the program. Litigation ensured that when a newly progressive Board of
Supervisors was swept into office in 2020, riding the wave of change inaugurated
by the Movement for Black Lives in the wake of the police killings of George
Floyd and Breonna Taylor, P100 was squarely in its crosshairs and lobbying
efforts to abolish the program would no longer fall on deaf ears.

This Article examines the history of the struggle against P100 as a case study
assessing some of the barriers courts have set up that make it difficult to use the
law to fight for social change, and the resources that are available to social move-
ment lawyers who have to confront those barriers. While others have argued that
courts have failed to protect minority rights, the legal battles against P100 demon-
strate that federal and state judiciaries have taken a more actively hostile role than
mere “failure” suggests—courts have slowly but systematically weakened consti-
tutional and statutory provisions that Congress and state legislatures intended as
tools that could help people challenge oppressive government practices.

4. By 2005, San Diego County had already completed over 118,000 P100 home searches. See
Amy Nantkes, Elite Rhetoric, Target Group Positioning, and Policymaking: Immigrant Women and
Project 100% in San Diego County 116 (2021) (Ph.D dissertation, Claremont Graduate University)
(unpublished dissertation), https://scholarship.claremont.edu/cgu_etd/219/. The program continued
another sixteen years, with an estimated 9,000 searches per year. See Moran, supra note 4 (discussing the
end of P100 in 2021).

5. Sanchez v. Cnty. of San Diego, 483 F.3d 965, 968 (9th Cir. 2007) (Pregerson, C.J., dissenting).
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Some of these tools, including the relatively underutilized California state
anti-discrimination statute that provided the basis for the state court challenge to
P100, might still retain some vitality and have potential to help creative lawyers
fight for change.® But litigation can also provide opportunities for movement law-
yers to conduct research, build coalitions, and develop other resources that they
can employ in various forms of non-legal advocacy. And, when the timing is right,
movement lawyers may also find ways to capitalize on broader social changes fos-
tered by social movements that are not directly connected to their cases or clients.

By definition, movement lawyers work to support social movements.” But
support can be a two-way street, and the history of P100 shows that truly transfor-
mative social movements may reverberate in unpredictable ways, and they may
make it possible for movement lawyers to turn ostensibly unsuccessful lawsuits
into vehicles for meaningful social change.

The Article proceeds in five parts. Part II provides an overview of P100 itself,
laying out its key requirements and addressing the various types of harm it
inflicted on impoverished San Diegans for decades. Part III places P100 into his-
torical context, analyzing its roots in national and local racist and nativist dis-
course about welfare and immigration. Part IV addresses the lawsuits that
challenged P100, assessing the constitutional and statutory provisions that might
have provided protections against the punitive and degrading impact of P100, and
the ways that courts have eroded those protections in recent decades. Part V exam-
ines the relationship between the legal challenges to P100, the political advocacy
that ultimately convinced the Board of Supervisors to rescind the policy, and the
social movements that helped make that possible.

In the end, the struggles against P100 are a story of “winning for losing” (or
“winning while losing” as discussed below),* demonstrating that even failed litigation
can provide resources that can be used to mobilize constituencies and fight for
change, especially when the litigation resonates with themes that animate comple-
mentary social movements. In recent years, as the federal courts have become
increasingly conservative, movement lawyers have started to rely on state courts and
state constitutions as more promising vehicles for securing justice for politically
marginalized and vulnerable populations.” When those promises fail to bear fruit, the
ultimate lesson is not that civil rights litigation cannot be successful, but that it isn’t
enough, and that it is more important than ever before for lawyers who are interested
in social change to work on behalf of, as part of, and alongside social movements.

6. The primary law at issue in the state court challenge to P100 is California Government Code
section 11135. CAL. Gov’T CODE § 11135 (West 2017). See Villafana v. Cnty. of San Diego, 57 Cal.
App. 5th 1012, 1014 (2020).

7. For a discussion of the history of the term “movement lawyering,” see Scott L. Cummings,
Movement Lawyering, 2017 U. I11. L. REV. 1645, 1689-90 (2017).

8. Douglas Nelaime, Winning Through Losing, 96 Iowa L. REV. 941 (2011); see infra, Section V.

9. See, e.g., ACLU, OUR NEW FEDERALISM: USING STATE CONSTITUTIONS AND STATUTES TO
ADVANCE CIVIL RIGHTS AND CIVIL LIBERTIES (Aug. 08, 2022), https://assets.aclu.org/live/uploads/
publications/2022-08-08-federalism_final.pdf [https:/perma.cc/D7NN-ZZ53].
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II. THE MECHANICS OF, AND THE SUFFERING IMPOSED BY, P100

From 1997-2021, P100 was one component of San Diego County’s process
for applying for benefits under the CalWORKSs “welfare” program, which provides
“cash aid and services to eligible California families in need.”'® Regardless of the
jurisdiction where it is administered, applicants who wish to obtain CalWORKSs
benefits must go through a rigorous application and income eligibility verification
process. The unannounced home searches that were conducted pursuant to P100
imposed additional burdens for CalWORKSs applicants that were not required by
the state, or by any other jurisdiction in California.

P100 began in 1997 as a pilot program proposed by the District Attorney’s
office and the County Department of Social Services, ostensibly to “increase
efforts in Welfare Fraud prevention” at the point of intake.'' As Jordan Budd
(who represented the plaintiff class in the federal court challenge to P100 when
he was the Legal Director at ACLU-SDIC) has stated, P100, which was formally
titled “Project 100%,” was “named in recognition of its requirement that 100% of
the County’s aid applicants must submit to its demands.”'* But this was never
quite true. Starting in January 1999, the County expanded P100 to require home
inspections for all new CalWORKSs applicants whose applications did not raise
any reasonable suspicion of fraud and who were not “obvious denials.”"* The cat-
egory of “obvious denials” included applicants who stated that their income
exceeded the program limits and families that had no children.'* Tronically, P100
did not apply to applicants whose applications did create a reasonable suspicion
of fraud. These applicants were instead referred for “allegation-based” early fraud
investigations.'> Again, families were only forced to open their doors to law
enforcement investigators as a precondition for receiving needed assistance under
P100 if their applications provided no basis to suspect them of fraud.

The searches and interrogations, referred to by the County as “home calls” or
“home visits,” were conducted by licensed peace officers. For most of the pro-
gram’s existence, they were administered as an “early fraud prevention and detec-
tion program by the District Attorney’s Public Assistance Fraud Division
(PAFD), which is the County’s Special Investigative Unit (SIU).”'® When P100
was in effect, county benefit eligibility workers would inform CalWORKSs appli-
cants during their initial interviews that a law enforcement investigator would

10. California Work Opportunity and Responsibility to Kids, supra note 1; Moran, supra note 3.

11. SAN DIEGO COUNTY BOARD OF SUPERVISORS, Minute Order No. 45, April 29, 1997; San
Diego County CalWORKSs Program Guide, Special Notice (“Special Notice”) 98-60 at 1 (quoted in
Villafana, No. 37-2018-00031741, 4 30).

12. Jordan C. Budd, 4 Fourth Amendment for the Poor Alone: Subconstitutional Status and the
Myth of the Inviolate Home, 85 IND. L.J. 355, 381 (2010).

13. “Obvious denials” were people whose applications provided information indicating that they
were clearly ineligible for CalWORKSs benefits. Chan, supra note 2, at 10—11.

14. Id. at 10.

15. Id. at1l.

16. Sanchez v. Cnty. of San Diego, 464 F.3d 916, 934 (9th Cir. 2006) (Fisher, C.J., dissenting).
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come to the applicant’s home to conduct an investigation, but they generally did
not say when the investigation would occur, though the program required comple-
tion of the P100 investigation within ten days of the applicant’s initial eligibility
interview.'” If the applicant was not home when the investigator arrived, the inves-
tigator was supposed to leave a business card, and if the applicant was not home
the second time the investigator arrived at the home, the investigator was sup-
posed to leave a note for the applicant to call the investigator.'® However, there
was no written policy stating that applicants had the right to reschedule an investi-
gation or otherwise informing them of this right if it did exist."®

When applicants were home, law enforcement officers assigned to the Public
Assistance Fraud Division of the District Attorney’s Office (and, later, to the
Department of Child Support Services) would walk through the applicant’s
home. During these searches, officers searched for evidence of “ineligibility” that
could lead to criminal prosecution either for welfare fraud or other crimes unre-
lated to the welfare application.?® Because the investigations were carried out by
law enforcement officers, they were not limited to eligibility verification. Instead,
during the course of litigation, investigators testified that, because they were law
enforcement officers, they had the duty to (and in fact did) look for and report
evidence of crimes.?' Indeed, investigators would “make referrals for criminal
investigation if they discover[ed] evidence of contraband, child abuse or a subject
with outstanding felony warrants.”** They occasionally even arranged for
arrests.” The investigations, which included a round of questioning and searching
the applicant’s home, took “anywhere from 15 minutes to an hour.”**

The P100 searches could include “searches of the interior of rooms, closets,
cupboards, dressers, hampers, and other spaces and containers not in plain view
in the home, with no official policy or protocol limiting the scope of the
search.”® P100 fraud investigators also regularly interrogated neighbors, land-
lords, and school officials about the applicant.”® While these “collateral contacts”
were ostensibly intended to help investigators evaluate an applicant’s eligibility,
in practice, investigators frequently asked questions “concerning matters unre-
lated or unnecessary to the determination of eligibility.”*’

17. Chan, supra note 2, at 11; see also Villafana v. Cnty. of San Diego, 57 Cal. App. 5th 1012,
1015 (2020).

18. Villafana, 57 Cal. App. Sth at 1015.

19. See Chan, supra note 2, at 12.

20. Sanchez, 464 F.3d at 932 (Fisher, C.J., dissenting).

21. Id.

22. Id. at934n.1.

23. Id.

24. Id. at919.

25. Sanchez v. Cnty. of San Diego, 2000 WL 34596272, q 6 (S.D. Cal. Sept. 12, 2000).

26. Sanchez v. Cnty. of San Diego, No. 00 CV 1467 JM JFS, 2003 WL 25655642, at *2 (S.D. Cal.
Mar. 10, 2003), aff'd, 464 F.3d 916 (9th Cir. 2006).

27. Sanchez, 2000 WL 34596272, 6 (S.D. Cal. Sept. 12, 2000); see also Chan, supra note 2, at
13-14.
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The County claimed that the home searches were consensual, but “[i]f the appli-
cant refuse[ed] to allow a home visit, the investigator immediately terminate[d] the
visit and report[ed] that the applicant failed to cooperate. This generally result[ed] in
the denial of benefits.”*® In these cases, applicants would lose access to CalWORKs
assistance due to this “early fraud” program, but without any finding of fraud.
Instead, the law enforcement investigator would file a report indicating that they were
unable to complete their investigation, and the eligibility worker who reviewed the
report would then make “an eligibility determination based upon a review of the
applicant’s entire file,” including the investigator’s report.” The “County conceded
that an applicant’s failure to allow a home visit” would “generally result in the denial
of benefits because the [eligibility worker was] unable adequately to verify the appli-
cant’s eligibility without the information” that would have been in the investigator’s
report had they been permitted to search the applicant’s home.*

A. The Harms Inflicted by P100

P100 harmed CalWORKSs applicants and their families in at least three differ-
ent ways. First, because people risked losing benefits if they weren’t home for
unannounced searches, they felt trapped in their homes.?' Technically, as already
discussed, missing a fraud investigator’s “home visit” should not have meant that
applicants would be denied benefits. Investigators were supposed to leave busi-
ness cards and notes with their contact information, and they were supposed to
make an additional attempt at the home search before reporting that they were
unable to verify eligibility, which would then result in denial of benefits.*?
But San Diego County CalWORKSs applicants were not always told about these
policies.” Instead, they were sent notices informing them that county policy
“requires” that the investigation be “completed ... prior to approving ongoing
CalWORKSs benefits.”** When applicants did miss a fraud investigator’s visit and
called the number on the card or notice left at their home by the investigator, they
wouldn’t necessarily be provided an opportunity to actually schedule the next
“visit.” Instead, it would only restart the process.

For example, when one applicant called an investigator who had left a card,
he told her that he couldn’t tell her when he would return.*® When the applicant
explained that she was a full-time student and asked, “[w]hat am I supposed to
do, stay home all day and night? I have to take my kids to school, I have to go to

28. Sanchez, 464 F3d at 919.

29. Id.

30. Id.

31. Field notes on file with the author; see also Chan, supra note 2, at 11.
32. Chan, supra note 2, at 12.

33. Sanchez, 2000 WL 34596272, q 36.

34. 1d. 4 37.

35. Chan, supra note 2, at 11.
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the store,” he just replied, “[w]ell, if I don’t do the search, you can’t have your
food stamps. You can’t have your benefits.”*®

The unpredictability of the “visits” forced applicants “to postpone job
searches, skip medical appointments, and stop taking children to and from school
for fear of suffering denial of income necessary to feed their families.”*” This
also caused tremendous levels of stress and anxiety, as families reported feeling
like they were under house arrest.”® More recently, one applicant looking back on
her P100 experience noted that “[e]very mother that wanted assistance for their
kids was in the same position. It wasn’t a word you used a lot then, but it is now:
quarantine. You were quarantined.”’

Second, the searches could be intrusive and humiliating. They could last up
to an hour, as investigators combed through every nook and cranny of a home—
laundry bags, hampers, cupboards, closets, desks, dressers, bedrooms, and bath-
rooms.*® Investigators might discover and read personal letters from former
spouses.*’ Families were interrogated about the most intimate details of their
lives, including living and sleeping arrangements and child care.** Seemingly no
topic was off limits—single mothers were even asked how they could afford ex-
pensive underwear.* They were made to feel like suspected criminals. Children
became afraid that their parents would be arrested.** Parents feared their children
would be taken away.*

The fear and resentment fostered by this type of entanglement with the crimi-
nal legal system could be particularly pronounced for CalWORKSs applicants who
were also members of demographic groups that were facing other forms of public
and official scrutiny. For example, I met with dozens of Iraqi refugees who had
applied for CalWORKSs benefits in the buildup to the 2016 presidential election,
as anti-immigrant and anti-refugee sentiment was at a fever pitch. Many of the
people I spoke with said that P100 investigators had made them feel like criminals
in their new homes. They did not become plaintiffs in the litigation against P100
because they were terrified of being on the record criticizing government policy.
Nevertheless, they were willing to have long conversations to make sure that [
understood the misery inflicted by the program.

In P100’s early years, investigators might ask neighbors if they’d seen strange
men coming into an applicant’s home. Even when the County agreed to stop con-
ducting most of these so-called “collateral contacts,” neighbors might see the
investigators arrive at an applicant’s home, and think—rightly—that the applicant

36. Id.

37. Sanchez, 2000 WL 34596272, q 38.

38. Field notes on file author; see also id. | 45.
39. Moran, supra note 3.

40. Sanchez, 2000 WL 34596272, q 3.

41. Nantkes, supra note 4, at 101.

42. Sanchez, 2000 WL 34596272, q 40.

43. See Nantkes, supra note 4, at 102.

44. Sanchez, 2000 WL 34596272, q 45.

45. Id.
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was the subject of a law enforcement investigation.*® The investigations thus
stigmatized CalWORKSs applicants as potential criminals in the eyes of some of
their neighbors.*” The “collateral contacts” could also cause neighbors to realize
the applicant had applied for public assistance.*® Either way, as P100 shattered
applicants’ privacy, it also helped spread the stigma that has long been associated
with welfare.*

Finally, families were denied crucial benefits for reasons that could only
be explained by investigator bias. Investigators were “given wide latitude to make
inferences about what [was] seen during the home search.” However, they were
not required to document the details or inferences that led them to determine an
applicant was not eligible for benefits, or to explain the basis for their decision to
the applicants.®® All too willing to find fraud where none existed, investigators
regularly discovered purported “evidence” that single women were relying on
unreported sources of income.”' They were often looking for signs of money con-
tributed by unacknowledged male wage earners—the proverbial “man in a closet”
underlying the shameful history of midnight raids on welfare recipients.’> Had an
actual man been lurking in an applicant’s closet, this would not have been legally
relevant, as CalWORKSs applicants were not prohibited from having relationships.
But this did not stop investigators from stating that they could not verify an appli-
cant’s eligibility, and, consequently, denying them benefits, when the same closet
contained a man’s shirt or large “work boots.”>* Seek and thou shall find: in prac-
tice, investigators disqualified families for nothing more than the presence of
“extra” toothbrushes, or boxer shorts, or a man’s name on a prescription bottle in
the medicine cabinet.>

Beyond the toll that P100 took on individual CalWORKSs applicants and their
families, P100 also deterred people from applying for benefits they were lawfully
entitled to. Geradette Nutt, a CalWORKSs program specialist at Grossmont
College, remembered that “some of the stories were pretty frightening for sin-
gle women. One inspector went through drawers, pulling out delicate items,
scaring [applicants] to, you know, not wanting to do it, withdrawing their actual

46. Id.atq 46.

47. Sanchez, 2000 WL 34596272, q 45, see also Chan, supra note 2, at 13—14.

48. Chan, supra note 2, at 13—14.

49. Id.

50. Chan, supra note 2, at 13.

51. Because investigators were not required to explain the basis for their findings, it was not
always possible to know exactly why applicants were denied benefits. But details about things like extra
toothbrushes or clothing that was deemed “too large” for a single woman were provided in some of their
reports, and applicants complained to lawyers that investigators fixated on such items. See id.

52. See John Lawrence, San Diego’s P100 Program Targets the Poor and Vulnerable While Letting
the Rich and Powerful Off the Hook, SAN DIEGO FREE PRESS (July 29, 2014), https://sandiegofreepress.
org/2014/07/san-diegos-p 100-program-targets-the-poor-and-vulnerable-while-letting-the-rich-and-powerful-
off-the-hook/ [https://perma.cc/ES2K-ETJQ] (“Authorities are looking for evidence that the applicant has a
secret job or a boyfriend who could pay bills.”).

53. See Chan, supra note 2, at 13.

54. Id.; Lawrence, supra note 52.
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application because they just felt totally invaded and uncomfortable and do not
feel safe.”® Because people apply to CalWORKSs and CalFresh (food stamps)
concurrently, P100 also likely helped to account for “unusually low CalFresh
participation in San Diego County.”>®

III. P100 v HistoricAL CONTEXT

P100 is one of a series of intrusive, degrading, and punitive welfare programs
enacted in the wake of the passage of the 1996 Federal Personal Responsibility
and Work Opportunity Reconciliation Act (PRWORA),”” more commonly
referred to as national “welfare reform.””® PRWORA imposed a $16.5 billion
cap on the federal contribution to state welfare programs, and encouraged local
jurisdictions to reduce benefits and institute “punitive welfare policies, including
economic sanctions for those who do not follow all of the rules.” Professor
Kaaryn Gustafson has argued that some of these policies have forced people
experiencing poverty to submit to a variety of “degradation ceremonies.” These
punishing rituals, such as drug testing of welfare applicants, do nothing to reduce
fraud or waste. Instead, they serve only to stigmatize or humiliate those who use
public benefits.*!

The toll of these policies has been disproportionately borne by people of
color, and “[nJumerous studies have found that the higher the proportion of the
state population is non-white, the more punitive the policies.”** As Gustafson has
argued, collectively, these “policies and practices ... burdened welfare receipt
with criminality; policed the everyday lives of poor families; and wove the crimi-
nal justice system into the welfare system, often entangling poor families in the
process.”® The policies were all created in a media and political climate in which
racist and sexist stereotypes of welfare recipients were widely disseminated.**

Chief among these stereotypes is the “welfare queen,” best understood as a
figure defined by a “sense of entitlement and irrepressible procreative instincts . . .
typically represented as a woman whose irresponsible choice to have children out

55. Edward Sifuentes & Alison Ross, 4 Closer Look: The 21 Year Fight to Bring Down Project
100%, ACLU OF SAN DIEGO & IMPERIAL COUNTIES, ACLU (Dec. 21, 2021), https://www.aclu-sdic.org/
en/publications/the-21-year-fight-to-bring-down-project100 [https://perma.cc/63S9-CYDV].

56. Chan, supra note 2, at 23.

57. Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104-
193, 110 Stat. 2105, 2115-24, 213442 (codified as amended at 42 U.S.C. §§ 603, 608 (2006 & Supp.
IV 2010)).

58. For example, several state legislatures passed statutes requiring drug testing of welfare
recipients after the federal welfare reforms. See Kaaryn Gustafson, Degradation Ceremonies and the
Criminalization of Low-Income Women, 3 U.C. IRVINE L. REV. 297, 313-21 (2013).

59. Id.at 305-06.
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63. Kaaryn Gustafson, The Criminalization of Poverty, 99 J. CRIM. L. & CRIMINOLOGY 643, 665
(2009).

64. Seeid. at 654.
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of wedlock has caused her to turn to the state for financial support.”®> Numerous
scholars have examined the ways in which invocation of this stereotype served “to
demonize poor women of color in need of state assistance.”*® While “the welfare
queen construct” was initially used “to punish poor African American mothers,”
sexist and racist welfare discourse was malleable and not limited to targeting
Black women.®” In San Diego County, where just over 50% of CalWORKSs recipi-
ents were Latino, and where, prior to the inception of P100, the County “had been
targeting immigrant families on public assistance living close to the U.S.-Mexico
border, suspecting that these families actually lived in Mexico,” broader national
anti-welfare discourse was thoroughly intertwined with regional anti-immigrant
sentiment.®®

In the buildup to the enactment of P100, the most important newspaper in
San Diego County printed a series of articles alleging that the County had done a
poor job at preventing welfare fraud, and the County’s Department of Social
Services faced complaints about inadequate fraud prevention from the public and
from members of the Board of Supervisors.®® This “anti-fraud fervor” was “likely
due to the misconception that undocumented immigrant families were receiving
public benefits to which they were not entitled.””®

This misconception was fostered by local and national media accounts that
demonized immigrants while expanding the contours of the welfare queen stereo-
type. While the original welfare queen stereotype posited that “irresponsible
black women have too many babies in order to extract a steady welfare check
from the government,””" later iterations of the stereotype extended to portrayals
of “Latina immigrants as irresponsible mothers,””* as a series of pundits and poli-
ticians “tapped into [and exacerbated] Americans’ fear of fertile brown mothers
as a drain on the state.””® For example, in June, 1994, a Reader’s Digest article
circulated to 15 million households depicted “[t]housands of Mexicans” as
“crossing the U.S. border, bearing children, and collecting welfare checks.””* The
article presaged the passage of California’s viciously anti-immigrant Proposition
187 (“Prop 187”), which “sought to strip undocumented immigrants of non-emer-
gency healthcare, public assistance, social services, and public education [and]

65. Camille Gear Rich, Reclaiming the Welfare Queen: Feminist and Critical Race Theory
Alternatives to Existing Anti-Poverty Discourse, 25 S. CAL. INTERDISC. L.J. 257,260 (2016).

66. Id.at261.

67. Id.at265.

68. Chan, supra note 2, at 7.

69. Id. at6.

70. Id.at7.

71. Catherine Powell & Camille Gear Rich, The New “Welfare Queen”: Donald Meet Ronald,
Ronald Meet Donald, JUST SECURITY (Oct. 23, 2018), https://www.justsecurity.org/61164/welfare-
queen-donald-meet-ronald-ronald-meet-donald [https://perma.cc/Q9JD-JCGL].

72. Catherine Powell, Race, Gender, and Nation in an Age of Shifting Borders: The Unstable
Prisms of Motherhood and Masculinity, 24 UCLA J. INT’L L. & FOREIGN AFFE. 133, 142 (2020).
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also would have required local and state law enforcement agencies, as well as
public schools, to report suspected undocumented immigrants to the Immigration
and Naturalization Service (INS), the U.S. government’s primary immigration
enforcement agency at the time.””

The article also helped set the stage for the enactment of P100, as it featured
a San Diego County welfare fraud investigator who provided stories about
Mexican residents allegedly using fictitious San Diego addresses to fraudulently
obtain welfare benefits. They could do so easily, he alleged, “because welfare
caseworkers verified neither eligibility nor citizenship,” and, he insisted, “[i]t’s
been this way for years.””®

No matter that there were no studies or statistics to bear out these anecdotal
claims—San Diego County had “never conducted an analysis of the frequency of
cases in which applicants actually lived in Mexico rather than in San Diego.””’
The lack of meaningful data was beside the point. What matters here is that the
idea of new, immigrant, welfare queens could be and was mobilized to garner
public support for harsh and dehumanizing anti-immigrant policies, and that the
same anti-immigrant stereotypes that help to account for the emergence of and
support for Prop 187 and national welfare reform were also at play at the incep-
tion of P100.

Courts eventually blocked Prop 187, declaring most of its provisions uncon-
stitutional.” But the enactment of federal “welfare reform” that soon followed
had an even more far-reaching and dramatic adverse impact on immigrants in
need of public assistance than Prop 187 would have had. Although Prop 187
would have had an undeniably dramatic impact on undocumented immigrants,
who would been barred from receiving public benefits had it gone into effect,”
PRWORA also “excluded lawful permanent residents from eligibility for most
federal public benefit programs.”® It threatened an “estimated 500,000 immi-
grants . . . with losing their Supplemental Security Income (SSI), a federal income
supplement for elderly, disabled, and blind persons [and] approximately one mil-
lion noncitizens stood to lose food stamps.”®' While Congress ultimately
“restored certain benefits for lawful immigrants,” it “failed to restore food stamp
eligibility for lawful permanent residents.”®* PRWORA, or national welfare
reform, was therefore not just an assault on the poor, but a specifically racialized
assault on poor women of color that had a clear and clearly intended outsized

75. Kevin R. Johnson, Proposition 187 and Its Political Aftermath: Lessons for U.S. Immigration
Politics After Trump, 53 U.C. Davis L. REV. 1859, 1866 (2020); League of United Latin Am. Citizens
v. Wilson, 997 F. Supp. 1244, 1247-48 (C.D. Cal. 1997).

76. Nantkes, supra note 4, at 1.

77. Chan, supra note 2, at 7.

78. See League of United Latin Am. Citizens v. Wilson, 908 F. Supp. 755, 764 (C.D. Cal. 1995),
on reconsideration in part, 997 F. Supp. 1244 (C.D. Cal. 1997).

79. Johnson, supra note 75, at 1878.

80. Id.

81. Id.
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impact on immigrant families.* In that sense, it built upon the legacy of Prop
187, and both measures paved the way for P100, which was just a highly localized
response to processes of demonization, punishment, and criminalization that
were also playing out in other ways around the country throughout the 1990s.%

One last bit of context that is helpful for understanding the legal and political
challenges and reactions to P100, and that also strikes a note of rich irony, is that
it turns out that P100, ostensibly an anti-fraud program, was itself a massive
fraud sold by the County of San Diego and perpetrated upon the public. In
2014, a lawyer named Hilda Chan, who conducted research into P100 as a
Soros Justice Advocacy Fellow working with a San Diego welfare rights orga-
nization called the Supportive Parents Information Network (SPIN), published
a report documenting the ways that the County had been systematically inflat-
ing the rates at which P100 investigations had detected or deterred fraud
throughout the nearly two-decade existence of the program.®* A state audit con-
firmed that the County was coding its data incorrectly, and the County effec-
tively conceded the point by agreeing to update its coding system for its public
benefits fraud data.®

When the new coding system was in place, the County’s own reported data
clearly demonstrated that P100 cost far more money than it saved in fraud preven-
tion or detection.®” The Board of Supervisors’ Resolution repealing P100 con-
cluded that “P100 is not effective in discovering fraud.”®® The Resolution
approvingly cited Chan’s study and noted that, once the County began to recode
its data, it produced statistics that “indicate that the vast majority of P100 ‘home
visits’ result in no denial or reduction of benefits.”® The newly elected Board
saw the elimination of P100 as an opportunity to direct needed funds previously
spent on an ineffective program to be used instead to “create new opportunities”
to investigate “wage theft, elder abuse, ... consumer scams, insurance/workers’

83. See Megrabian v. Saenz, 130 Cal. App. 4th 468, 474 (Cal. App. 2005) (“Congress enacted
PRWORA in part to promote self-sufficiency and to discourage aliens from immigrating to the United
States just to avail themselves of welfare or other public resources.”); 8 U.S.C. § 1601 (congressional
statement supporting PRWORA claiming that “it is a compelling government interest to remove the
incentive for illegal immigration provided by the availability of public benefits.”).

84. As of this writing, public benefits for immigrants are once again under assault by the second
Trump Administration. See Madeleine Ngo & Lydia DePillis, Republican Crackdown on Aid to
Immigrants Would Hit U.S. Citizens, N.Y. TIMES (May 27, 2025), https://www.nytimes.com/2025/05/27/
us/politics/immigrants-federal-aid-us-citizens.html [https:/perma.cc/MA6P-SOVR].
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comp. fraud, and other kinds of fraud.” By rescinding P100, the Board also
sought to “redirect resources to get people out of poverty in a meaningful and less
invasive way,” stating that the “redirected resources will provide access to jobs,
build strong social safety nets, and increase people’s ability to thrive without
needing to rely on state assistance.”"

IV. LeEGAaL CHALLENGES TO P100: THE EROSION OF LEGAL PROTECTIONS FOR THE
Poor

P100 was a wasteful and ineffective program that violated the privacy and
assaulted the dignity of poor families in San Diego for decades, and that dispro-
portionately harmed poor women and families of color for the entire duration of
its existence. The program appeared vulnerable to legal challenge because the
United States Constitution and federal and state laws provide strong protections
against unwarranted government intrusions into people’s homes, and against gov-
ernment policies that discriminate by gender and against people of color. Or at
least there was good reason to think that was the case.

Of course, this turned out to be an overly optimistic overview of the legal vul-
nerabilities of P100. When plaintiffs challenged the program in federal court,
they had to reckon with decades of case law that had whittled away at the legal
resources that ostensibly provided protections for the privacy rights of poor fami-
lies seeking public benefits, and with a judiciary that was all too willing to con-
tinue carving away at those rights. When the federal court challenge failed, and a
new set of lawyers and plaintiffs challenged P100 in state court on a disparate
impact discrimination theory, they were unable to overcome doctrinal barriers to
disparate impact litigation that had been shaped by what Justice Brennan had
acerbically referred to as a “fear of too much justice”—the concern that courts
would open the floodgates to all sorts of challenges to systemic inequities that the
judiciary was ill-equipped to handle if they allowed plaintiffs to challenge poli-
cies that disproportionately harm racialized minorities without requiring them to
prove that the policies were motivated by an intent to discriminate.’

Section IV.A, drawing heavily on Jordan Budd’s work, discusses the erosion
of poor people’s privacy rights that doomed the original federal court challenge
to P100, Sanchez v. County of San Diego.” Section TV.B discusses the promise
and pitfalls of disparate impact litigation that my colleagues and I confronted
when litigating the later state court challenge to P100, Villafana v. County of San
Diego.”* The lawyers litigating both cases had to grapple with precedents that
imposed formidable barriers to vindicating the rights of impoverished families in
San Diego County. At the outset of both cases, there appeared to be pathways
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92. McCleskey v. Kemp, 481 U.S. 279, 339 (1987) (Brennan, J., dissenting).
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around those barriers, but state and federal courts systematically cut off those
pathways throughout the course of litigation.

A. No Privacy for the Poor: Sanchez v. County of San Diego

The Fourth Amendment to the United States Constitution and Article 1,
Section 13 of the California Constitution protect against unreasonable searches.”
Fourth Amendment protections are deeply rooted in English law reaching back
more than four centuries, and that protection has always been especially pro-
nounced in the home.”® There is a long line of cases shielding the home not only
from traditional searches conducted by law enforcement agents who would enter
a home without a warrant, but also from other forms of intrusion including “appa-
rently unobtrusive” monitoring by thermal imaging, or even unwelcome speech
from protestors.”” This vigilant judicial protection against government interfer-
ence with home privacy makes sense given the Supreme Court’s recognition that
“[t]he physical entry of the home is the chief evil against which the wording of
the Fourth Amendment is directed,” and that “the Fourth Amendment has drawn
a firm line at the entrance to the house.”® The California Constitution provides
even stronger privacy protections that go beyond guarding against unreasonable
searches, as its very first section enshrines the right to privacy as a core “inalien-
able” right.”” California’s welfare code and regulations also contain numerous
provisions intended to protect welfare applicants’ privacy.'®

The first legal challenge to P100, Sanchez v. County of San Diego, a federal
case filed in the Southern District of California, sought to take advantage of all of
these protections, which might have seemed likely to provide the basis for a com-
pelling case against P100. The Sanchez Complaint was based, in part, on dramatic
narratives of their plaintiffs’ experiences with P100, which demonstrated that the
program had shattered San Diego County’s CalWORKSs applicants’ privacy in
numerous ways.'’! Investigators would “request to look at the contents of appli-
cants’ bedrooms, closets, kitchens, bathrooms, medicine cabinets and drawers,”!%
and ask questions about virtually every aspect of applicants’ lives, including their
intimate relationships and child rearing practices.'®

The Sanchez Complaint addressed the full variety of hardships that P100
imposed upon San Diego County’s CalWORKSs applicants, but the crux of the
complaint centered on these intrusions on applicants’ privacy. While the Complaint

95. U.S. CoNST. amend. IV (providing protections for “the right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and seizures”); CAL. CONST. art. I,
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103. See Section I1(3), supra.
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included numerous causes of action, the District Court judge presiding over the
case noted that “[t]he primary federal issue before the court is whether the Fourth
Amendment is violated by conditioning the receipt of public aid, i.e., welfare bene-
fits, on consent to entry by government officials into one’s home for purposes of
verifying eligibility for aid.”"**

This should have been an easy question. Certainly, it appears to have been
uncomplicated to seven Ninth Circuit judges who saw P100 as a clear violation of
“core ... Fourth Amendment protections.”'” These judges determined that
allowing the district court’s decision upholding the program “to stand is an
assault on our country’s poor as we require them to give up their rights of privacy
in exchange for essential public assistance.”'%

Unfortunately, the judges who issued this pronouncement did so in a dissent
from the denial of a petition for a larger Ninth Circuit panel to hear the case en
banc, after a three-judge panel affirmed the district court’s decision. For the
judges who actually decided the case and upheld P100, the answer was just as
clear, though perhaps less straightforward: P100 did not violate the Fourth
Amendment because it did not trigger Fourth Amendment scrutiny at al/l—for
them, the P100 “home visits” did “not constitute ‘searches’ under the Fourth
Amendment.”"?’

This might seem an odd conclusion. Indeed, for most of the Ninth Circuit
judges who would have held P100 unconstitutional, the holding “that highly intru-
sive, unannounced suspicionless home visits are not ‘searches’ under the Fourth
Amendment” was “inexplicabl[e].”'®® As one dissenting Ninth Circuit judge
stated, “Project 100% home visits entail a law enforcement agent ... walking
through the applicant’s home in search of physical evidence of ineligibility that
could lead to criminal prosecution either for welfare fraud or other crimes unre-
lated to the welfare application.”'® The fraud investigators who conducted these
“home visits” were “peace officers” who testified that their duty was to “look for
and report evidence of crimes.”''® And, as previously discussed, the officers who
conducted these “home visits” would go through every nook and cranny of the
applicants’ homes, as they were “required not only to question the applicant but
to pry into the applicant’s most private spaces—to look through drawers, medicine

104. Sanchez v. Cnty. of San Diego, No. 00 CV 1467 JM(JES), 2003 WL 25655642, at *3 (S.D.
Cal. Mar. 10, 2003), aff"d, 464 F.3d 916 (9th Cir. 2000).

105. Sanchez v. Cnty. of San Diego, 483 F.3d 965, 966 (9th Cir. 2007) (Pregerson, J., dissenting)
(joined by Judges Reinhardt, Wardlaw, William A. Fletcher, Fisher, Paez, and Berzon) (denying petition
for rehearing en banc). An eighth judge, Judge Kozinski, filed a separate dissent and would also have
overturned the district court’s decision. See id.
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464 F.3d 916 (9th Cir. 2006).

108. Sanchez, 483 F.3d at 967 (Pregerson, J., dissenting).

109. Sanchez v. Cnty. Of San Diego, 464 F.3d 916, 932 (9th Cir. 2006) (Fisher, J., dissenting).

110. Id.at934.



18 The Georgetown Journal on Poverty Law & Policy [Vol. XXXIII

cabinets, closets, garbage, and the like.”'"" For the dissenting Ninth Circuit
judges, P100 was not just an “utterly unreasonable ... search program,” but also
“nothing less than an attack on the poor” who were already “‘suffering from dis-
abilities, loss of work, and other hardships” before being made to “suffer humilia-
tion and further assaults on their dignity” by P100, which “strips” them of “their
rights of privacy.”''? How, then, could a court conclude that P100 “home visits”
were not Fourth Amendment searches?

There are two principal answers to that question. The district court judge who
initially decided the case and the Ninth Circuit majority that upheld his decision
would respond by claiming they were bound by a defining Supreme Court welfare
case of an earlier era, Wyman v. James, discussed at length below.''* That case re-
stricted the meaning of “Fourth Amendment searches” in ways that severely lim-
ited welfare applicants’ privacy rights. But the truth of the matter is that the poor
have always had a diminished expectation of privacy in the United States. As
Jordan Budd has argued, poor people in the United States have long “faced perva-
sive discrimination in the exercise of fundamental rights,” and “[n]Jowhere has the
impairment been more severe than in the area of privacy.”''*

1. The “Moral Pestilence of Paupers™: The Poor as Inherently Suspect

As Budd and others have documented, legal traditions of treating the “home
and the family it shelters” as “sacrosanct” have always been “sharply differenti-
ated on grounds of class, race, and gender.”'' In colonial America “[a]s in the
centuries to follow, public opinion regarding the indigent turned largely on the
enduring notion that poverty among the able-bodied is a personal failing reflect-
ing sloth, indolence, or some related moral deficit.”''® As Justice Douglas wrote
in 1966, the early United States had inherited a centuries-long tradition, that could
be traced back at least as far as fourteenth-century English poor laws, of treating the
poor as a threat, and of erecting elaborate systems of control, including vagrancy
laws and other measures, to address that threat.''” “The wanderer, the pauper, the
unemployed—all were deemed to be potential criminals.”''® This understanding of
the poor was reflected in an 1837 Supreme Court decision that warned of the need
to guard “against the moral pestilence of paupers.”'' And, as Budd writes,
“[r]educed to the status of moral pestilence, the poor were broadly excluded from
economic and political rights in colonial America and the early United States.”'*
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Understood as a disease and a threat, the indigent and their families were
under assault at the inception of the United States. They could be forced to “aban-
don their dwellings and move to ‘poorhouses’ or ‘almshouses’ in exchange for
meager public relief.”'*' Or they might be required to leave their homes and
move in with (or be “literally auctioned off to”) “private families who received
public funds to provide basic care and shelter in return for work.”'?* In later deca-
des, “social reformers” began to focus on the need for “child protection” as a
response to poverty, which could entail ripping children away from their parents
“for placement with foster families or orphanages.”'** This might be accom-
plished through “‘sweeping investigations of private homes that were fundamen-
tally at odds with the judicial exaltations of the home’s sanctity in other settings,’
including such practices as warrantless home searches, late-night and early-morn-
ing raids, and entry through windows.”'**

When the modern system of welfare administration was starting to form in
the early twentieth century, it incorporated the distrust of the indigent that had
characterized dominant conceptions of poverty for centuries. Before anyone
thought to justify intrusions into welfare applicants’ homes under the guise of
guarding against “welfare fraud,” government agencies sent social workers into
the homes of single mothers to make sure they were maintaining “suitable
homes.”'*> They “conducted ‘midnight raids in search of male visitors,” barred
male boarders, and even prohibited evening dates” for the same reason.'*® By
1961, even when the secretary of Health, Education and Welfare issued a rule
“barring the arbitrary application of ‘suitable home’ requirements, many welfare
offices continued to engage in midnight raids on the homes of [welfare] recipients
in order to police ‘man in the house rules.””'?” These raids were justified in
moralistic terms, as “[u]nmarried women with men in their beds were deemed
morally unfit and their households therefore unsuitable for assistance” while
the men who were discovered during the raids “were considered household
breadwinners who had hidden their income support from the aid office.”'*®
This is the same justification that P100 investigators would use decades later
for asking neighbors whether they had seen strange men entering CalWORKSs
applicants’ homes, or for interrogating applicants about men’s shirts or boots
found in their closets.'*
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In all these ways, the entirety of the welfare system was, therefore, always
premised upon deep governmental intrusions into the most personal aspects of
indigent families’ lives, and into their homes. Because the poor were seen as
inherently suspect, responsible welfare administrators were expected not to
respect poor people’s privacy rights, but to take necessary measures, no matter
how invasive, to guard against their presumed moral deficiencies and propen-
sity for criminality.'*® This history provided the backdrop for Wyman v. James,
in which the Supreme Court redefined the meaning of a “search” and, as Budd
says, “confirmed that the rhetoric of domestic sanctity stopped at the doorstep
of the poor.”"*!

2. Wymanv. James: When a Search is Not a Search

The judges who upheld P100 in Sanchez did not dispute that the P100 “home
visits” were “searches” as that term is colloquially understood, or even as a dic-
tionary might define it. Instead, they were concerned with “Fourth Amendment
searches” as a technical legal term of art, and they determined the P100 “home
visits” did not meet that technical definition. In reaching this conclusion, they
also concluded that P100 was fundamentally indistinguishable from the welfare
eligibility verification program that was challenged in a 1971 Supreme Court
case called Wyman v. James."> Wyman offered a particularly cramped under-
standing of the type of investigation that could rise to the level of a “Fourth
Amendment search.”

Barbara James, the plaintiff in Wyman, was a New York City mother, living
with her son, who challenged a city welfare policy that required Aid to Families
with Dependent Children (AFDC) applicants and beneficiaries to submit to peri-
odic “home visits” from “caseworkers” (social workers) in order to continue
receiving benefits.”*> AFDC is the former name of Temporary Assistance for
Needy Families, or TANF, which is the federal program that helps fund
CalWORKSs, and that was governed by P100 in San Diego County from 1997—
2023, when the Board of Supervisors rescinded the policy. The “home visits”
were intended to verify whether the applicant remained eligible for public assis-
tance, and “to see if there [were] any social services which the Department of
Social Services [could] provide to the family.”'** While Ms. James had allowed
the caseworker into her home when she first sought public assistance in 1967, she
balked at the requirement two years later. In 1969, when she received a notice
from a caseworker that she would visit her home the following week, Ms. James
called the caseworker and notified her that “although she was willing to supply
information ‘reasonable and relevant’ to her need for public assistance, any discussion
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was not to take place at her home.”"*> The caseworker informed her that the “home
visit” was required by law, and that refusal to allow it would “result in the termination
of assistance.”*® Ms. James nevertheless denied permission for the visit, and the city
quickly terminated her benefits."*” Ms. James then sued on her own behalf and “on
behalf of all other persons similarly situated.”"*®

Ms. James’ lawsuit contained a series of claims under 42 U.S.C. § 1983 alleging
violations of “the First, Third, Fourth, Fifth, Sixth, Ninth, Tenth, and Fourteenth
Amendments, and under Subchapters IV and XVI of the Social Security Act and reg-
ulations issued thereunder,” but as in Sanchez, the gravamen of her case was that the
“home visits” were unwarranted intrusions into welfare applicants’ homes that consti-
tuted unreasonable searches in violation of core constitutional rights.'** Her “thesis”
(shared by the majority of a three-judge district court panel which declared the New
York “home visit” requirement unconstitutional) was that a “home visitation is a
search and, when not consented to or when not supported by a warrant based on prob-
able cause, violates the beneficiary’s Fourth and Fourteenth Amendment rights.”'*

a. The Majority Opinion

The Supreme Court acknowledged that it might make sense to think that the
“home visits” implicated the Fourth Amendment because they did involve “some
type of official intrusion into” applicants’ homes, and “over the years, the Court
consistently has been most protective of the privacy of the” home.'*' The Court
concluded, however, that any concerns that the “home visits” might violate the
Fourth Amendment were misplaced “for the seemingly obvious and simple rea-
son that we are not concerned here with any search by the New York social service
agency in the Fourth Amendment meaning of that term.”'*

Lest this “seemingly obvious and simple reason” seem less than obvious or
simple, Justice Blackmun went on to explain that the “home visits” did not take
place in “the traditional criminal law context.”'** They may have had an “investiga-
tive” component, but the caseworker’s “posture” during the visits was also
“rehabilitative.”'** More importantly, the “home visits” were “not forced or com-
pelled,” and if an AFDC applicant or beneficiary denied permission for the case-
worker to enter the home, that denial was “not a criminal act.”'*> There were no
consequences to speak of were an applicant to deny permission for the “visit”—the
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applicant would lose benefits, sure—"“[t]he aid then never begins, or merely ceases,
as the case may be”—but all that really mattered is that when the applicant denied a
visit “[t]here is no entry of the home and there is no search.”'*® Never mind that the
benefits are a crucial “means of providing food, shelter and clothing to a family”
and that families who had applied for benefits were unlikely to feel that they could
do anything to jeopardize this aid.'*’

Perhaps recognizing that a simple declaration that “there is no search” when
social workers enter welfare applicants’ homes to verify eligibility and investigate
possible welfare fraud might seem unconvincing, the Wyman majority acknowl-
edged that a “visit” under the New York regulations might at least seem to “pos-
sess some of the characteristics of a search in the traditional sense.”'*® No matter,
though, because even if the visits were searches, they would not violate the Fourth
Amendment because they did “not descend to the level of unreasonableness . . .
which is the Fourth Amendment’s standard.”'*

The Court concluded that the New York “home visits” were “not unreason-
able” for a number of reasons. Most notably: it was “not unreasonable” for the
State to “have at its command a gentle means” of obtaining assurance that its
funds were properly expended; the public had a right to know how its tax dollars
were being spent; the “visits” were chiefly intended to serve a “personal, rehabili-
tative” purpose and were not intended to obtain “information as to criminal activ-
ity”’; the visitation guidelines “emphasized” privacy and “snooping in the home”
was “forbidden”; it might be difficult for the State to obtain necessary eligibility
information in other ways; the visits were conducted by trained caseworkers
rather than law enforcement investigators, and did “not deal with crime or with
the actual or suspected perpetrators of crime. The caseworker is not a sleuth but
rather, we trust, is a ‘friend to one in need’”; the applicant had plenty of advance
notice of the date of the “home visits”’; and the “home visits” were, on balance,
actually less invasive than the alternative possibility of obtaining a warrant, which
“would require no notice ... would justify entry by force,” and would not have
any limits on the “hours for execution.”'® For all of these reasons, even if the
“home visits” did rise to the level of a Fourth Amendment search, the majority
would have determined that they did not actually violate Ms. James’ Fourth
Amendment rights.

b. The Dissents

The dissents by Justices Douglas and Marshall pick apart each of these
rationales in great detail. For example, Justice Douglas pointed out that there are
all sorts of beneficiaries of government largesse and “social welfare” who receive
billions of dollars, including farmers, government researchers, and government
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contractors, and that it is possible that evidence of fraud could be found in any of
their homes, but none of these beneficiaries are required to allow government
agents into their homes: “If the regime under which Barbara James lives were
enterprise capitalism as, for example, if she ran a small factory geared into the
Pentagon’s procurement program, she certainly would have a right to deny
inspectors access to her home unless they came with a warrant.”"' Justice
Douglas’s dissent was ultimately based on his determination that constitutional
rights are not for sale. He determined that New York’s “home visit” policy forced
Barbara James to choose between “the assertion of her constitutional right” and
receiving welfare benefits, and he determined the policy should not stand because
the government “by force of its largesse” should not have “the power to ‘buy up’
rights guaranteed by the Constitution.”'>

Justice Marshall took aim at the majority’s characterization of New York’s
policy, writing that “the welfare visit is not some sort of purely benevolent
inspection.”'>® Even if the caseworkers who conducted the “visits” were there, in
part, to help facilitate access to social services, that was irrelevant to a Fourth
Amendment analysis because “they are also required to be sleuths ... [who]
enter AFDC homes to guard against welfare fraud and child abuse, both of which
are felonies,” and who are required “to report any evidence of fraud that a home
visit uncovers.”"** It was disingenuous to declare that the “visits” were not
intended to obtain evidence of criminal activity when they could, in fact, “lead to
criminal convictions.”'*® If properly understood as a search, the “home visits”
were also, for Justice Marshall, unreasonable because there were no exigent cir-
cumstances (“no suggestion that evidence will disappear, that a criminal will
escape, or that an officer will be injured”) that could justify “the failure to obtain
a warrant” and no state interests “sufficient to carve out a new exception to the
warrant requirement.”'>°

Justice Marshall also pointed out that the “home visits” served no real pur-
pose—there was no significant state interest in allowing caseworkers to “enter the
homes of AFDC beneficiaries to determine eligibility,” because state agents
could obtain the information they need by attempting “to utilize public records,
expenditure receipts, documents such as leases, nonhome interviews, personal fi-
nancial records, sworn declarations, etc.—all sources that governmental agencies
regularly accept as adequate to establish eligibility for other public benefits.”"*’
Finally, Justice Marshall found the majority’s attempt to justify the searches by
saying they were “designed to rehabilitate, to provide aid,” to be a “strange doc-
trine indeed,” noting that a “paternalistic notion that a complaining citizen’s
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constitutional rights can be violated so long as the State is somehow helping him
is alien to our Nation’s philosophy.”"*®

I address the Wyman dissents at length to make clear that the outcome of the
case was not inevitable given then-existing Fourth Amendment doctrine, and that
the Court’s majority actively worked to place indigent families’ privacy outside
of the ambit of Fourth Amendment protection. As Justice Marshall noted, the
result in Wyman was “clearly inconsistent with the [previous Fourth Amendment]
decisions of [the Supreme] Court.”"*® Even if reasonable and honest jurists could
disagree with this premise, the dissents at least indicate that Fourth Amendment
jurisprudence had provided ample precedent that the majority could have relied
upon to strike down the New York “home visits” had it been so inclined, and had
it placed greater value on poor people’s privacy. Nevertheless, even if Wyman
was wrongly decided, there was no question that it would cast a long shadow over
the Sanchez litigation.

¢. Relevance for Sanchez

Indeed, for the Sanchez Ninth Circuit majority, Wyman was the first and last
word on the matter. For them, the bottom line was that “[t]he Supreme Court ...
has held [in Wyman] that home visits for welfare verification purposes are not
searches under the Fourth Amendment.”'®® The Sanchez majority found plenty of
similarities between the two cases, noting that:

As in Wyman, the home visits are conducted with the applicant’s con-
sent, and if consent is denied, the visit will not occur. Also as in Wyman,
there is no penalty for refusing to consent to the home visit, other than
denial of benefits. . . . The fact that the D.A. investigators who make the
Project 100% home visits are sworn peace officers does not cause the
home visits to rise to the level of a ‘search in the traditional criminal
law context’ because the visits’ underlying purpose remains the deter-
mination of welfare eligibility.'®!

Seeing no meaningful difference between P100 and the New York “home visits”
that were at issue in Wyman, the Sanchez majority determined that “we are bound
by Wyman . .. [so] we conclude that the Project 100% home visits do not qualify
as searches within the meaning of the Fourth Amendment.”'¢

The Sanchez court continued to follow Wyman in performing a traditional
Fourth Amendment analysis even after determining that the P100 “home visits”
were not Fourth Amendment searches. As in Wyman, the court determined that
“even if” it had concluded the “home visits” were Fourth Amendment searches,
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they would not have violated the Fourth Amendment because, as in Wyman, they
were not unreasonable.'®® Here, too, the Sanchez court could only find similarities
to Wyman, and no material differences.

The majority noted that the “home visits” in both cases served “the important
governmental interests of verifying an applicant’s eligibility for welfare benefits
and preventing fraud.”'®* It was true that the P100 searches “differ from those in
Wyman in that they are conducted by peace officers” rather than social workers,
but that was irrelevant. The “distinction [did] not transform a Project 100% visit
into a ‘search in the traditional criminal law context’” because, even though “the
investigators will report any evidence of criminal activity for potential prosecu-
tion, this is not the underlying purpose of the visit, and no criminal prosecutions
for welfare fraud have stemmed from inconsistencies uncovered during a Project
100% home visit since the program’s inception in 1997.'%°

The majority also claimed that P100 contained “procedural safeguards™ that
were similar to those found important in Wyman, noting that applicants were
given advance notice that they would be subjected to a mandatory “home visit,”
which would “generally” happen during “normal business hours,” and that the
applicants could deny consent for the investigators to enter their homes.'*

Ultimately, because the court concluded that “the Project 100% visits serve
an important governmental interest, are not criminal investigations, occur with
advance notice and the applicant’s consent, and alleviate the serious administra-
tive difficulties associated with welfare eligibility verification,” it held “that the
home visits are reasonable under the Supreme Court’s decision in Wyman.”"'®’

I’ve already noted that there were eight Ninth Circuit judges who would have
found that P100 “home visits” were Fourth Amendment searches, and that they
were unconstitutionally unreasonable. These judges didn’t ignore Wyman, but
they instead had no difficulty distinguishing it. They found that the types of
searches or “home visits” in the two cases were fundamentally different, and that
a faithful application of Wyman could only lead “to the conclusion that the home
‘walk throughs’ in Sanchez are searches and are far too intrusive to be reasona-
ble.”'*® The dissenting judges found numerous ways to distinguish the cases, but
the most important differences had to do with the purpose and nature of the
“home visits.”

A core part of the Wyman rationale for determining that the New York “home
visits” were not “Fourth Amendment searches” was that, at least in the majority’s
eyes, they were conducted by social workers and had a strong rehabilitative
component, so they were analytically distinct from “traditional” searches in the
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“criminal law context.”'® The dissenting Sanchez judges noted that this rationale
was untenable and even non-sensical when applied to P100 “home visits,” which
were “conducted by agents of the district attorney charged only with verifying wel-
fare eligibility and detecting fraud using investigative techniques” and who were
actually “trained nof to give advice to applicants because their focus [was] ‘highly
limited’ to legal compliance.”'”® Indeed, the lead Deputy District Attorney for
P100 stated during his deposition that “his office’s investigators were not in the
rehabilitation business,” testifying that “I’m trying to imagine what rehabilitation
would be . . . Get off the couch. Get a job. I don’t know.”'”!

For the dissenting Sanchez judges, the fact that the P100 “home visits” were
conducted by law enforcement investigators meant that P100 was a qualitatively
and fundamentally different type of program than the New York “home visits”
that were upheld in Wyman.'”* Judge Fisher emphasized that San Diego County
had conceded “that the visits can and do lead to prosecutions for other crimes—
including past welfare fraud.”'”> And Judge Pregerson found it “inexplicabl[e]”
that the majority saw the P100 “home visits” as having “little difference” from
the New York “home visits” given that P100 “requires fraud investigators with no
expertise in social work and no object of rehabilitating the applicant to detect and
report evidence of welfare fraud and other crimes.”'”* Because the P100 investi-
gations lacked even a semblance of a rehabilitative component, it was impossible
for the Sanchez dissenters to understand them as anything but a law enforcement
investigation and a Fourth Amendment search.'”

The Sanchez dissents also gave far less credence to the “procedural safe-
guards” extolled by the majority.'” The dissenting judges were not reassured by
the fact that San Diego County CalWORKSs applicants received notice that they
would be subjected to the “home visits” given that the applicants were “not given
notice of when the visit[s] [would] occur.””” They could find no evidence that
P100 guidelines genuinely prohibited “snooping” by requiring investigators to
ask permission before conducting various parts of their investigation. Instead,
they wrote that all the guidelines required was “obtaining consent to snoop,”
which did not “change the nature of the ensuing conduct—snooping.”'”®

Indeed, the Sanchez dissents entirely rejected the relevance of purported
“consent” to the P100 investigations. The dissenting judges found no comfort in
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the fact that the CalWORKSs applicants could refuse to allow P100 investigators
into their homes because “there can be no true consent” given that the applicants
“are not informed of their right to withhold consent; they are told the visit is man-
datory; and they are aware of the severe consequences of refusing the search.”'”
Because the dissenting judges found that neither the ostensibly consensual nature
of the P100 “home visits” nor the other alleged “procedural safeguards” truly
mitigated the severe intrusion on applicants’ privacy, they would have reversed
the district court decision and held the program unconstitutional.'®

As in my discussion of the Wyman dissents, I highlight the reasoning of the
Sanchez dissents not only to suggest that the case was wrongly decided, but to
help establish that the decision marked a departure from precedent, furthering the
erosion of poor people’s privacy rights. Much of Judge Pregerson’s critique of
the Sanchez majority decision could apply with equal force to Wyman. Both deci-
sions could fairly be described as “shameful,” and the “home visits” in both cases
can be said to have required the poor, including “people who are already suffering
from disabilities, loss of work, and other hardships,” to “then suffer humiliation
and further assaults on their dignity,” and to have stripped welfare applicants “of
their rights of privacy.”'®' But Sanchez was a much more overt assault on the pri-
vacy rights of the poor: Wyman’s emphasis on the purportedly “rehabilitative”
function of the New York caseworker “visits” at least suggested that the Court
would only uphold a blanket home search program for welfare applicants if the
searches had some other purpose outside of the context of law enforcement. The
Wyman dissents established that the Court was all too willing to allow such
searches even if the “other purpose” was a mere fig leaf. But Sanchez abandoned
that pretense by allowing the P100 searches to be conducted by law enforcement
officers who did not even have a professed interest in assisting the applicants they
were investigating and who were intent only on discovering and possibly report-
ing fraud and other crime.

The Wyman majority was clear that the Court’s “holding . .. does not mean,
of course, that a termination of benefits upon refusal of a home visit is to be
upheld against constitutional challenge under all conceivable circumstances.”'™
The Court’s determination that the New York “home visits” did not violate the
Fourth Amendment was fact-specific—based on the ways those particular visits
were conducted and on the government interests they were said to serve. A differ-
ent set of facts would “present another case for another day.”'® The decision
therefore appeared to leave the door open, at least a crack, to Fourth Amendment
challenges to searches of welfare applicants” homes that were conducted in differ-
ent ways and for different purposes. Sanchez slammed that door shut. With no
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real possibility left to challenge P100 on constitutional grounds, it took another dec-
ade and tens of thousands of additional P100 searches before anyone would chal-
lenge the program again, this time in state court on anti-discrimination grounds.

B. The Thwarted Promise of Disparate Impact Litigation: Villafana v. County of
San Diego

One of the most troubling aspects of P100 from its inception was that it tar-
geted some of the most vulnerable residents of San Diego County. As previously
discussed, the policy was conceived in a political climate saturated with anti-
immigrant sentiment, where racist and misogynistic stereotypes of welfare appli-
cants and recipients proliferated. The San Diego County CalWORKSs applicant
pool was overwhelmingly composed of indigent women and people of color who
were forced to bear the brunt of the policy’s impact.'®* For this reason, even after
Sanchez foreclosed the possibility of another Fourth Amendment challenge to
P100, it was possible to imagine another type of legal challenge as the program
appeared to run afoul of anti-discrimination laws and principles.

Federal and state legislators have recognized that it is not always possible to
prove that a discriminatory policy is motivated by an intent to discriminate. They
have enacted a series of laws and regulations making it possible to prove discrimi-
nation on a “disparate impact” theory, permitting plaintiffs to prove discrimina-
tion by demonstrating that members of a protected class are disproportionately
adversely impacted by a government policy, without needing to prove intent to
discriminate. For example, Title VI of the Civil Rights Act of 1964 (“Title VI”)
prohibits any programs or activities that receive federal funding from discriminat-
ing on the basis of race, color, or national origin, and in response to that prohibi-
tion, “most federal agencies have promulgated ‘disparate impact’ regulations,
which bar grantees from employing any practice that has an unjustified discrimi-
natory effect, even if that practice is not motivated by discriminatory animus.”'®*

California created a state analog to Title VI in 1977. California Government
Code Sections 11135-11139.5 prohibit state funded programs or activities from
discriminating on the basis of a series of protected characteristics, which cur-
rently include “sex, race, color, religion, ancestry, national origin, ethnic group
identification, age, mental disability, physical disability, medical condition,
genetic information, marital status, [and] sexual orientation.”'*® As with Title VI,
the implementing regulations for Sections 11135-11139.5 expressly allow for
disparate impact claims along with claims of intentional discrimination.'®” These
regulations provided the basis for the next legal challenge to P100.
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1. Genesis and Theory of the Case

The ACLU and other organizations continued their advocacy efforts to do
away with P100 even after the Supreme Court denied the Sanchez plaintiffs’ peti-
tion for a writ of certiorari in 2007.'® As part of those efforts, Hilda Chan’s
research demonstrated that P100 was not cost-effective and convinced San Diego
County to begin to recode its data.'®® While Chan was conducting her research,
David Loy, then the Legal Director at ACLU-SDIC and one of the lawyers who
submitted the cert. petition, “remained appalled that San Diego County was con-
tinuing to humiliate people by invading their homes and treating them like sus-
pected criminals when they sought help for their families.”'*® When he learned of
Chan’s work and discussed it with colleagues, he “was inspired to launch a dis-
parate impact challenge on the ground that P100 disproportionately harmed peo-
ple of color and the county could achieve its ostensible goal of fraud prevention
through means that were both less abusive and less expensive.”'?! That challenge
became Villafana v. County of San Diego, a disparate impact discrimination law-
suit brought in San Diego Superior Court.

Although the San Diego County District Attorney and Board of Supervisors
may not have intended to discriminate against women or families of color when
they enacted or presided over P100, it is impossible to separate the policy from
the sexist and racist stereotypes that were swirling around public discussions of
welfare fraud in the 1990s."”* Even without smoking gun evidence of discrimina-
tory intent, it was reasonable to believe that these stereotypes influenced county
leaders when P100 was conceived and implemented.

Disparate impact liability was designed for precisely this type of circum-
stance: where there are policies or practices that may have resulted from unac-
knowledged or implicit biases and that disproportionately harm people based on
protected characteristics, where discriminatory intent might be difficult or impos-
sible to prove. As the Supreme Court has recognized, disparate impact liability
“permits plaintiffs to counteract unconscious prejudices and disguised animus
that escape easy classification as disparate treatment.”'** “In this way disparate-
impact liability may prevent” harmful effects of discrimination “that might other-
wise result from covert and illicit stereotyping.”'*
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Disparate impact liability is a crucial method of addressing subtle forms of
discrimination where evidence of discriminatory intent is elusive but “the prob-
lem of subconscious stereotypes and prejudices . . . remain[s].”'*> As the plain-
tiffs in the state court challenge to P100 explained to the California Court of
Appeal, disparate impact liability therefore appeared to provide a valuable tool
for “challenging the discriminatory effects of punitive and degrading welfare
policies” like P100 “that were likely to have been influenced by racist and sex-
ist stereotypes and beliefs that may have never been openly expressed or even
consciously held.”'*°

2. A Fear of “Too Much Justice”: Judicial Skepticism of Disparate Impact
Litigation from Washington v. Davis to McCleskey v. Kemp

Unfortunately, while disparate impact causes of action may still have
untapped potential for challenging a variety of forms of subtle and systemic
discrimination, many courts have long been skeptical that discrimination exists
when discriminatory intent cannot be proven. For example, in Washington
v. Davis, unsuccessful Black applicants to the District of Columbia police
department challenged the department’s application test (which purported to
assess verbal ability, vocabulary, reading and comprehension) as racially dis-
criminatory and violative of the Fourteenth Amendment’s Due Process Clause
because it weeded out a disproportionately high percentage of Black applicants
but had not been shown to be reliable for measuring job performance.'®’
Writing for the Supreme Court majority, Justice White stated that “we have dif-
ficulty understanding how a law establishing a racially neutral qualification for
employment is nevertheless racially discriminatory and denies ‘any person ...
equal protection of the laws’ simply because a greater proportion of Negroes
fail to qualify than members of other racial or ethnic groups.”'”® “Simply” does
a lot of work in that construction.

There was a stark racial disparity in passage rates for the application test that
was at issue in Washington v. Davis. Over a three-year span, from “1968 to 1971,
57 percent of black applicants failed [the test] compared with 13 percent of
whites.”'”” Presenting this disparity as a “simple” matter serves to absolve the
Court’s majority of any responsibility for determining how the disparity came
about. Had the majority wanted to understand how the application test could be a
racially biased tool for keeping Black applicants off the police force, it might
have examined the questions, which were “geared for white cultural norms and
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idioms” and rife with racist stereotypes.?®® Or, it might have looked to “decades
of racially separate and unequal education” that had systematically disadvantaged
Black applicants quizzed about the meaning of idioms like “straight trees are the
first to be felled.”"!

The majority’s “difficulty” understanding the discriminatory nature of the
application test betrayed its unwillingness to grapple with the nature of subtle
forms of discrimination and racial bias at the same time that it provided a basis
for the Court to make it considerably harder for litigants to challenge a variety of
forms of structural racism. The Court overturned a decision from the United
States Court of Appeals for the District of Columbia Circuit that determined that
the application test violated the Equal Protection Clause. In so doing, it rejected
the proposition that “a law or other official act, without regard to whether it
reflects a racially discriminatory purpose, is unconstitutional solely because it has
a racially disproportionate impact.”**

In reversing the D.C. Circuit, the Supreme Court recognized, curtailed, and
repudiated the potential power of disparate impact discrimination claims. Justice
White wrote that allowing challenges to policies that were racially neutral on their
face, but that benefitted or burdened “one race more than another would be
far-reaching and would raise serious questions about, and perhaps invalidate,
a whole range of tax, welfare, public service, regulatory, and licensing statutes.”**
Needless to say, these “serious questions” were not ones that the Court wanted
future litigants to raise.

In subsequent years and decades, the Court continued to make it more diffi-
cult to raise these kinds of questions and to mount disparate impact challenges to
aspects of structural racism. As Professor Osagie K. Obasogie has noted, Davis
“opened the door to what is now known as the ‘intent doctrine,” which emerged
in later [anti-discrimination] cases as a simplistic search for a smoking gun—
individual bad actors intentionally doing bad things with nothing but racial ani-
mus on their minds.”?** The Davis majority’s concerns that recognizing disparate
impact discrimination could open the floodgates to other types of challenges to
systemic racism were reflected in McCleskey v. Kemp a decade later, the infa-
mous death penalty case where Justice Brennan criticized his colleagues’ “fear
of too much justice.”*?
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One of the reasons that the McCleskey majority required the defendant in that
case to prove that the “decision makers” who “enacted or maintained” the admin-
istration of the death penalty in Georgia had acted “with discriminatory purpose”
was that allowing him to prove discrimination by relying on statistical evidence
of racial disparities would have turned the judiciary into an institution where liti-
gants could challenge all sorts of structural inequalities.**® As an initial matter,
the Court expressed concern that allowing a challenge to the death penalty based
on statistical evidence of racial disparities would, if “taken to its logical conclu-
sion, throw[s] into serious question the principles that underlie our entire criminal
justice system.”*” As in Washington v. Davis, the Court once again proved aller-
gic to such a “serious question.” Instead, the majority was concerned that allow-
ing McCleskey to demonstrate racial bias in the administration of the death
penalty without having to prove an intent to discriminate would open the flood-
gates to “similar claims as to other” aspects of the criminal legal system.?*® As
Justice Brennan’s critique suggests, the Court never entertained the possibility
that the judiciary should be faced with such claims.

The Court was aware too that allowing racial discrimination to be proved by
reliance on statistical evidence of disparate impact could open the door to similar
claims based on “unexplained discrepancies that correlate to membership in other
minority groups, and even to gender.”**° Requiring plaintiffs who claimed to have
been discriminated against to prove discriminatory intent was a way of creating a
limiting principle that would avoid opening the courthouse doors to challenges to
a never-ending array of forms of structural inequalities.

3. No Right to Sue: Sandoval, Gonzaga, and Save Our Valley

While Washington v. Davis and McClesky v. Kemp required proof of discrimi-
natory intent to prove discrimination under the Federal Constitution, the Court’s
skepticism of disparate impact discrimination claims also extended to anti-dis-
crimination statutes. Throughout the entire history of the Civil Rights Act, start-
ing with the enactment of Title VI, as federal agencies promulgated anti-
discrimination regulations, including disparate impact regulations, courts,
relying on “prevailing principles of statutory construction,” assumed that indi-
viduals could rely on these regulations to provide the basis for anti-discrimina-
tion lawsuits.?'® That changed in 2001, in a case called Alexander v. Sandoval,
which carved out an exception to this standard statutory principle when applied
to disparate impact claims.

Sandoval was a class action discrimination case brought under Title VI, chal-
lenging the Alabama Department of Public Safety’s policy of administering its

206. Id. at279-82.
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210. Alexander v. Sandoval, 532 U.S. 275, 294 (2001) (Stevens, J., dissenting).
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driver’s license examination only in English.*'' The plaintiffs relied on regula-
tions promulgated by the United States Department of Justice (DOJ) under Title
VI that prohibited DOJ funding recipients, like the Alabama agency, from utiliz-
ing “criteria or methods of administration which have the effect of subjecting
individuals to discrimination because of their race, color, or national origin.”*'
This is the standard formulation for a disparate impact regulation because it pro-
hibits practices that have the “effect” of discriminating without requiring proof of
discriminatory intent. Martha Sandoval, as a class representative, sued for injunc-
tive relief, arguing that the English-only exam administration policy “violated the
DOJ regulation because it had the effect of subjecting non-English speakers to
discrimination based on their national origin.”*'* The district court agreed that
the policy was a form of disparate impact discrimination in violation of the DOJ
regulation and enjoined the policy, ordering the Department of Public Safety “to
accommodate non-English speakers.”*'* The Eleventh Circuit Court of Appeals
affirmed the district court’s decision.?"

But although private plaintiffs had relied on the disparate impact regulations
for “nearly forty years” as “the primary vehicle” to “vindicate their right to be
free from racial discrimination by the recipients of federal monies,” the Supreme
Court granted certiorari to decide whether private actors could sue to enforce dis-
parate impact regulations promulgated to meet agencies’ Title VI anti-discrimina-
tion obligations.*'®

The Alabama Department of Public Safety did not challenge the validity of
the disparate impact regulations, only whether private actors could enforce them.
Nevertheless, the Sandoval majority expressed some consternation about the very
existence of the regulations.?'” Because the petitioners hadn’t challenged the reg-
ulations themselves, the majority was willing to “assume for the purposes of
deciding this case” that the disparate impact regulations were valid.*'® The Court
appeared to signal, however, that it might have been willing to invalidate them in
a future case if the issue were squarely before it.?'* While it did not invalidate the
regulations entirely, the Court did determine that there is no “freestanding private
right of action to enforce” them.**

Sandoval presented a major blow to the promise of disparate impact litiga-
tion. The “immediate practical result” of the decision was that “only federal agen-
cies, hamstrung by budgetary limitations and institutional inertia, and influenced
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by the political agenda of the executive branch, can enforce the [regulations
promulgated under Title VI that prohibit] disparate impact discrimination; private
plaintiffs cannot.”**!

Justice Stevens’ dissent pointed out that the majority had (perhaps inadver-
tently) left open the door to private actors seeking to enforce Title VI disparate
impact regulations by claiming that they were not overturning an earlier case,
Guardians Assn. v. Civil Serv. Comm’n of New York City that had expressly stated
that private parties could sue on a disparate impact theory if they were seeking in-
junctive relief under 42 U.S.C. § 1983, which provides a cause of action for suits
alleging constitutional violations or violations of federal laws committed by per-
sons acting under “color of law.”*** Because the Sandoval majority did not claim
to disrupt the holding in Guardians, Justice Stevens wrote that the decision was
ultimately inconsequential, at least if the majority were taken at their word. He
noted that “to the extent that the majority denies relief to the respondents merely
because they neglected to mention 42 U.S.C. § 1983 in framing their Title VI
claim, this case is something of a sport.”*** Under the logic of the majority deci-
sion, Justice Stevens determined that the only thing that future litigants would
have to do if they wanted to enforce Title VI disparate impact regulations would
be to reference § 1983.2*

Sandoval’s failure to repudiate the Guardians holding, coupled with Justice
Stevens’ Sandoval dissent, provided some basis for optimism for the future of dis-
parate impact litigation. “Prior to Sandoval, several circuits had permitted indi-
viduals to enforce Title VI regulations through private rights of action by
asserting that regulations create ‘rights’ within the meaning of 42 U.S.C.
§ 1983.72% Justice Stevens’ dissent suggested that the majority had provided no
reason to think this practice was inappropriate. And, once the case was decided,
“many civil rights advocates looked to § 1983 with hope that it could sustain
causes of action for Title VI regulation violations.”**® This may have been wishful
thinking, however. The year after Sandoval was decided, the Supreme Court tight-
ened the rules for § 1983 litigation, determining that private actors cannot use
§ 1983 to enforce rights created by Congressional action unless Congress states
“in clear and unambiguous terms” that it “wishes to create new rights enforceable
under § 1983.%*7 Lest there be any doubt about what this meant for disparate
impact litigation under the Title VI regulations, the Ninth Circuit quickly resolved
the question. In 2003, in Save Our Valley v. Sound Transit, a § 1983 challenge
brought by a community group to enforce the Department of Transportation’s
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disparate-impact regulation, the court determined that “the Supreme Court’s
Sandoval and Gonzaga decisions, taken together, compel the conclusion . .. that
agency regulations cannot independently create rights enforceable through
§ 1983.72%% If Justice Stevens’ dissent in Sandoval had left the door open a crack
for private actors to sue to enforce Title VI disparate impact regulations, Gonzaga
and Save Our Valley slammed it shut.?*’

4. State Law to the Rescue?: California Government Code Section 11135

CalWORKs is funded through a combination of a federal block grant and
state and county government funds.*** CalWORKSs programs like P100 are, there-
fore, subject to Title VI requirements governing programs that receive federal
government funds, including regulations promulgated to prohibit disparate
impact discrimination.”*' Before Sandoval, Gonzaga, and Save Our Valley, it
would have been possible to challenge P100 under those regulations, either
directly, or as a § 1983 challenge. That triumvirate of cases foreclosed the possi-
bility of a disparate impact challenge to the program based on federal expendi-
tures, but because CalWORKSs also relies on state funding, it was possible to
challenge P100 under the California analog to Title VI, California Government
Code Section 11135 (“Section 11135™), a corresponding enforcement statute,
Government Code Section 11139 (“Section 11139”), and their implementing reg-
ulations. As discussed above, those regulations prohibit discrimination in state-
funded programs or activities, and they expressly allow for claims based on dis-
parate impact discrimination theories.”** And, while Sandoval, Gonzaga, and
Save Our Valley prevent private individuals or organizations from suing to
enforce the Title VI disparate impact regulations, there was no similar case law
preventing people from bringing suit to enforce the California disparate impact
regulations. Instead, “[u]nlike Title VI ... the analogous California statute and its
implementing regulations [expressly] provide a private right of action.”*

This is only true because the California Legislature decided to amend
Section 11139 to include a private right of action in response to a state court
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decision finding that Section 11135 could not be enforced by private actors
and was in fact “enacted to provide an administrative alternative to private
lawsuits.”***

5. Closing the Floodgates: Judicial Barriers to State Disparate Impact Claims

In fact, even though the California Legislature intended Sections 11135—
11139 as powerful tools that individuals could use to combat a broad variety of
forms of intentional and disparate impact discrimination, courts have consistently
chipped away at their potential, creating a series of barriers to disparate impact
claims that plaintiffs have struggled to surmount.”*> Over the course of the first
twenty years of their history, the Legislature amended Sections 11135-11139 to
broaden their scope on at least eight occasions, often “to correct state court
interpretations of [S]lection 11135 that the[L]egislature deemed too nar-
row.”**® The Legislature acted not only to broaden the range of classes pro-
tected by Section 11135 and to add an explicit private right of action, but also
to effectively overrule state court decisions that required plaintiffs to exhaust
administrative remedies before bringing a claim under Section 11135 and that
determined Section 11135 did not apply to California state universities.”*’ In a
more general rebuke to the judiciary, the Legislature amended Section 11139
to mandate that the anti-discrimination provisions in the Government Code
“shall not be interpreted in a manner that would frustrate [their] purpose.”?*®

Even though the Legislature regularly acted to open up possibilities for
Section 11135 anti-discrimination claims after courts had shut them down,
one apparent effect of the series of decisions that narrowed the scope of
Section 11135 is that it was not until relatively recently that courts really
began to hear Section 11135 disparate impact claims on the merits. While
Section 11135 was enacted in 1977, it was not until 2005 that state courts heard
the first “explicit disparate impact case” brought under Section 11135.2*° Thus,
to the extent that the Legislature intended Section 11135 to be a tool ordinary
people could use to challenge powerful and pervasive forms of discrimination
without having to prove discriminatory intent, the courts had, in fact, managed
to “frustrate its purpose” for decades. This history of judicial hostility to dis-
parate impact litigation under Section 11135 provides the historical backdrop
to our state court challenge to P100.
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6. Anatomy of a Loss: Our Failure to State a Claim

When we launched the Villafana lawsuit, we were aware that plaintiffs wish-
ing to bring disparate impact discrimination claims under Section 11135 have
always had to overcome a series of procedural barriers, and that there were some
threshold issues we would have to meet. For example, Section 11135 applies
to “programs or activities funded by the state,” and courts have dismissed
Section 11135 claims when they determined that challenged policies were not
“programs or activities.”*** Similarly, courts have also dismissed Section 11135
claims when they determined that the plaintiff had failed to prove that the specific
government programs or activities they were challenging were state funded.”*!
But even when plaintiffs have made it past those barriers, courts have made it dif-
ficult for them to prevail on the merits by employing daunting tests for meeting
the elements of a disparate impact discrimination claim.

Those elements are deceptively simple, but we always knew it could be diffi-
cult to convince a court that we met them: a plaintiff “establishes a prima facie
case” of disparate impact discrimination under Section 11135 “if the defendant’s
facially neutral practice causes a disproportionate adverse impact on a protected
class.”®** In practice, courts have made it difficult for plaintiffs to establish either
that the policy or practice they are challenging creates a legally cognizable
“adverse impact” or that any such adverse impact was “disproportionately” borne
by members of a protected class. Both these issues created problems for our state
court challenge to P100.

a. Where’s the Harm?: Did P100 Cause an “Adverse Impact”?

One difficulty in bringing a disparate impact challenge against P100 was that
disparate impact discrimination law, and anti-discrimination law more broadly, is
rooted in the context of housing, voter discrimination, and employment and does
not neatly map on to the public benefits context. When people are prevented from
voting, or denied housing, or jobs, or promotions, it’s pretty easy to conclude
they have been harmed or have experienced an “adverse impact.” On the other
hand, there is scant case law recognizing the kinds of stigmatic and dignitary
harms inflicted by P100 as legally cognizable forms of “adverse impact.”

Because courts had not addressed invasions of privacy in the context of a
disparate impact claim, and because there weren’t many anti-discrimination
cases at all that addressed assaults on individuals’ dignity as a form of discrimi-
nation, we knew from the outset of the case that we would have to convince the
judge that the kinds of harm at issue in the case could be addressed through a
disparate impact claim.
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Judges had never had to consider anti-discrimination claims involving things
like the shame and embarrassment entailed in having investigators asking neigh-
bors about applicants’ relationships, the intrusions into family dynamics resulting
from investigators’ questions about sleeping arrangements and child rearing prac-
tices, or the stress and anxiety that would result from having to wait for days on
end for a P100 investigator to show up, or the complete invasion of privacy result-
ing from intrusive home searches.**

This lack of familiarity was troublesome because judges “are risk adverse
and, therefore, are hard-pressed to recognize new, emerging rights in the absence
of precedent,” so it was important to assure the court that it would not be going
out on a limb in acknowledging what seemed self-evident: P100 was responsible
for a tremendous amount of suffering that clearly constituted an “adverse impact.”**

We did have some favorable precedent that recognized the toll of dignitary
and stigmatic injuries on our side. For example, the Ninth Circuit Court of
Appeals determined there was an adverse impact in a case where Black children
were inappropriately placed in classes for the “educable mentally retarded ...
[that] stigmatize children improperly placed in them.”*** The Supreme Court had
also recognized that “discrimination itself, by perpetuating archaic and stereo-
typic notions or by stigmatizing members of the disfavored group as innately infe-
rior and therefore as less worthy participants in the political community, can
cause serious non-economic injuries to those persons who are personally denied
equal treatment solely because of their membership in a disfavored group.”**
Indeed, one of the foundational anti-discrimination Supreme Court cases, Heart
of Atlanta Motel, Inc. v. United States, indicated that there is a right to dignity
that can be infringed by state practices that cause or allow unnecessary humilia-
tion, while defining discrimination in terms of humiliation and “deprivation of
personal dignity.”**” Still, there was no denying that our claims did not easily fit
within most of the existing universe of disparate impact case law. That would
prove to be part of our undoing, at least in the superior court.

The Villafana litigation did not get very far because San Diego County
demurred (the California state court equivalent to filing a motion to dismiss),
arguing that we had failed to show that P100 constituted a form of disparate
impact discrimination in violation of Section 11135.*** The superior court and
California Court of Appeal agreed, so the case never made it to discovery or trial.
One reason the superior court sustained the demurrer was that it determined we
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had not established that P100 created any kind of adverse impact.*** The court
relied on employment discrimination case law to assess our claims, and therefore
determined that we needed statistical evidence that members of a protected class
had been denied benefits because of their membership in that protected class.*>
We could not meet this burden because we were not claiming that P100 resulted
in denial of benefits.

People were denied benefits because of the P100 investigations, and the pro-
gram also likely deterred people from applying for benefits they were entitled
t0,*! but our case was premised on the claim that P100 inflicted many kinds of
harm that went well beyond benefit denials. The court was unwilling to seriously
consider the possibility that any of these other kinds of suffering could constitute
a legally cognizable form of adverse impact. Rather than engaging in any type of
sustained analysis of these injuries, the court merely observed that the Ninth
Circuit had already determined that the kinds of allegations we made about the
“stress, anxiety and stigma associated with the P100 home inspections” did not
render the P100 investigations unreasonable in Sanchez.*> The court did not
actually explain the relevance of this observation, but the implication appears to
have been that if the P100 investigations did not constitute unreasonable Fourth
Amendment searches, they also could not have created a form of adverse impact
that could be actionable under anti-discrimination law. As the superior court
judge stated during oral argument, “I cannot get past the lack of harm in the pol-
icy itself . .. the policy is they go and—you could characterize it as some sort of
home invasion . . . and the Sanchez case says it was okay to do that.”*>

On appeal, we explained that assessing disparate impact discrimination
required a different kind of analysis than determining whether there was an unrea-
sonable Fourth Amendment search and that there could be forms of discrimina-
tion that did not rise to the level of a constitutional violation.>>* We also argued
that “Sanchez was a different case, with different parties that addressed different
issues and has no preclusive effect on this case.””* Ultimately, that argument
turned out to be irrelevant because the court of appeal determined that we had
another equally fatal problem. It decided that even if we were right that Sanchez
was not dispositive and that P100 had created an adverse impact, we would still
have been unable to state a disparate impact claim because we could not establish
that women and people of color were “disproportionately” harmed by P100.>>°
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b. Compared to What?: Establishing Disproportionality

The core promise of disparate impact causes of action is that they can provide
a way to address harms that are disproportionately borne by members of a pro-
tected class. Once a plaintiff identifies a “facially neutral practice” (a practice or
policy that doesn’t have terms that expressly discriminate against a protected
class), they can establish a prima facie case of disparate impact discrimination by
showing that the practice “causes a disproportionate adverse impact on a pro-
tected class.”®’ But, by definition, “disproportionate” is a comparative term—
you measure whether one group is disproportionately impacted by a practice by
considering whether the impact on another group is less dramatic. A key part of
any disparate impact claim is, therefore, figuring out the appropriate comparison
group. To state a disparate impact claim in Villafana, we needed to establish that
women and people of color were disproportionately harmed by P100. But dispro-
portionate compared to whom?

Choosing the appropriate comparator group can make or break a disparate
impact claim. For example, if a group of Latino homeowners wanted to file a dis-
parate impact suit to challenge the siting of a municipal incinerator in a predomi-
nantly Latino neighborhood, they might want to compare the environmental impact
on Latinos within the city to the impact on whites in the city. If whites tended to
live farther away from the incinerator, and if Latino housing was concentrated in
areas close to the incinerator, the plaintiffs would likely be able to establish that the
incinerator would have a disproportionate adverse impact (in the form of increased
asthma rates, exposure to carcinogens, etc.) on Latinos as compared to whites. But
if the plaintiffs were required to provide demographic data only about the specific
neighborhood where the incinerator was located, they would probably be unable to
demonstrate any demographically significant adverse impact—Latinos and whites
who live within a mile of the incinerator would all face the same risk of exposure to
toxic particulates. Thus, if the court allowed the plaintiffs to use citywide popula-
tion data to establish appropriate comparison groups, the plaintiffs would have a
good chance of being able to state a prima facie case of disparate impact discrimi-
nation. But if they were required to rely on population data for the neighborhood
where the incinerator was sited, the claim would likely be dismissed at an early
stage of litigation.>® Given these stakes, litigants in disparate impact discrimination
cases spend a lot of time struggling over the appropriate basis for comparison.>*

No “single test controls in measuring disparate impact.”**° Instead, the proper
comparison population depends on the facts of each case.”®' Developing an
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appropriate statistical measure for assessing disproportionality involves “a com-
parison between two groups—those affected and those unaffected by the facially
neutral policy.”*** In Villafana, it was clear that the group of people who were
affected by P100, or the “subset of the population that is affected by the disputed
decision,” consisted of the group of people who were subjected to the P100 inves-
tigations—in other words, the population of new San Diego County CalWORKSs
applicants who were not clearly ineligible for CalWORKs benefits and whose
applications raised no cause for suspicion. The question was, what population
should that group be compared to?

To argue that the harms caused by P100 fell disproportionately on women
and people of color, we compared the San Diego County CalWORKSs population
with the county general population. We noted, for example, that “Hispanics repre-
sent 50.33% of County CalWORKSs recipients but only 33.5% of the county’s
general population. African Americans represent 14.11% of County CalWORKSs
recipients but only 5.5% of the county’s general population. Adult women rep-
resent over 72% of CalWORKSs recipients but only 39% of the county’s popu-
lation.”*®® There were no readily available demographic statistics for the
CalWORKSs applicant pool, but we argued, and the County effectively con-
ceded, that demographic statistics for the CalWORKSs recipient population
provided a “reasonable proxy” for the population affected by P100.%¢*

Those statistics made clear that Latinos, African Americans, and women
applied for CalWORKs, and were thus subject to the P100 investigations, at
much higher rates than would be expected based solely on their percentage of the
county’s population. We believed that it was appropriate to compare the demo-
graphics of the CalWORKSs applicant pool to those of the county’s general popu-
lation because of a series of Title VI disparate impact cases indicating that “when
courts determine disparity, it is appropriate to measure the racial proportionality
of the allegedly affected population against the population of the defendant entity’s
decision-making jurisdiction.”** Those cases seemed like a perfect fit because the
affected population was San Diego County’s CalWORKSs applicant pool, and the
County had decision-making authority over the general population of the county.

We also relied on a series of cases that allowed plaintiffs to cite general popu-
lation statistics as their point of comparison when they were challenging policies
that were intended to benefit anyone in the community who met low-income eli-
gibility requirements.®® Many of these cases involved disparate impact claims
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brought under the Fair Housing Act and cases challenging “zoning, construction,
home loan practices, and rental decisions.”*®’ In those cases, courts determined it
was appropriate to rely on general population statistics because the Fair Housing
Act was intended to benefit the community as a whole by integrating neighbor-
hoods and combatting racial segregation.”*® We thought that the same logic should
support reliance on general population statistics for comparison purposes in a case
involving welfare benefits. One reason this made sense was because in Goldberg
v. Kelly, an earlier major welfare rights case, the Supreme Court recognized that,
like the Fair Housing Act, public assistance programs like CalWORKSs were cre-
ated to benefit the entire community, as they stem from “the Nation’s basic commit-
ment . . . to foster the dignity and well-being of all persons within its borders.”**’

In Goldberg, the Court acknowledged that the direct beneficiaries of welfare
were indigent families, and that public benefits could “help bring within the reach
of the poor the same opportunities that are available to others to participate mean-
ingfully in the life of the community.”*”° But the Court had also determined that
welfare had broader value for the community as a whole, declaring that because
“welfare guards against the societal malaise that may flow from a widespread
sense of unjustified frustration and insecurity,” public assistance “is not mere
charity, but a means to ‘promote the general Welfare, and secure the Blessings of
Liberty to ourselves and our Posterity.””*”" Moreover, especially in times of eco-
nomic uncertainty, welfare serves as a safety net that can cushion the fall when
people who are not currently eligible for benefits experience economic hardships
and fall into poverty. Because San Diego County’s CalWORKSs programs were
intended to provide a measure of security to everyone in the county, we thought
that a court should look to the county’s general population as the point of compar-
ison when considering the harm inflicted by P100 on CalWORKSs applicants.
Ultimately, the reason we lost the case is that the California Court of Appeal dis-
agreed with that assessment.

Because there is no single test to determine disproportionality in disparate
impact discrimination cases, and because there were no directly analogous dispar-
ate impact cases involving stigmatic and dignitary injuries caused by a public
benefits program, the court of appeal was left to its own devices to determine the
kind of comparison population that made sense in our case. The court made quick
work dismissing our reliance on Fair Housing Act cases. It recognized that wel-
fare benefits could “foster the dignity and well-being of all persons” by guarding
against the “societal malaise that may flow from a widespread sense of unjustified
frustration and insecurity,” but decided that this was “not the same as the direct
benefit intended by the desegregation goals of the Fair Housing Act” because
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welfare benefits weren’t “distributed with the express aim of affecting those who
do not qualify for them in the same way that the Fair Housing Act does.”*’> The
court didn’t explain why these distinctions were material. However, these distinc-
tions were enough for the court to decide to rely on a different type of comparison.

Rejecting our reliance on Fair Housing Act cases and the other cases we cited
where plaintiffs had relied on demographic statistics for the general population of
the jurisdiction that enforced a challenged policy, the court turned to cases from
the employment context. In so doing, the court acknowledged that these cases did
not provide a “perfect analogy,” but nevertheless found that they offered “a more
apt comparison.””® In many of those cases, courts confined their analyses to
the potential or actual applicant pool, considering “whether ‘an employment prac-
tice selects members of a protected class in a proportion smaller than their percent-
age in the pool of actual applicants, or, in promotion and benefit cases, in a
proportion smaller than in the actual pool of eligible employees.””*”* The court
recognized that employment benefit cases didn’t “offer an ideal analogy” for our
case because they address a different type of adverse impact: “they focus on denial
of the employment benefit, not stigma from the hiring or promotion process.”’®
But the court relied on those cases anyway, “because the issues in both contexts
can reasonably impact only a subset of the general population—those qualified for
positions in the employment context and those eligible for CalWORKSs benefits
here.”?’® The court apparently did not consider our argument that P100 could “rea-
sonably impact” other members of the general population—people who were not
currently eligible for CalWORKSs benefits but who might become eligible at a later
date. And, despite claiming to recognize that CalWORKSs is a policy that benefits
the entire community by guarding against the “societal malaise” that could flow
from widespread economic devastation, the court did not address the ways that a
program like P100 that forces CalWORKSs applicants to give up their privacy as a
condition of receiving needed benefits could compromise the protection that wel-
fare provides to the broader community.

Regardless of the reasons the court may have had for determining that
CalWORKSs was, at heart, only relevant for people who were eligible for benefits,
the next step after making that determination was to decide that anyone who was
not eligible for benefits was irrelevant in assessing whether there was a “dispro-
portionate” adverse impact. In the end, the court determined that the only relevant
population was the population directly impacted by P100: other CalWORKSs
applicants. The court held that “the appropriate comparison is between groups to
whom [P100] has been or can be applied.”””” We might have been able to state a
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claim for disparate impact discrimination if we had looked within the CalWORKSs
applicant population and alleged that women and people of color who applied for
benefits were treated differently than other CalWORKSs applicants. But, of course,
that was not the point of the case. We thought, and alleged, that P100 harmed
everyone it touched: it forced the poor, and only the poor, who happened to be
disproportionately women and people of color, to open their homes to law
enforcement investigators as a condition for receiving benefits they were legally
entitled to.

That wasn’t enough for the court. We did not claim that “Hispanic, Latino, or
female applicants suffer harsher impacts [from P100] than other groups to whom
the practice is applied.”*”® For the court, it was immaterial that the CalWORKs
population itself was disproportionately composed of women and people of
color, and the county’s general population demographics were irrelevant. The
court required us to look solely within the CalWORKSs applicant pool, and
because we could not allege different treatment of different groups within that
pool, the court concluded “there is no viable disparate impact claim” and sus-
tained the County’s demurrer.’’® With that, the decades-long legal struggle
against P100 came to an end.*®

C. Summing it Up: Judicial Hostility to Litigating for Social Change

None of the decisions that made it difficult or impossible to challenge P100
were preordained, and none flowed automatically from controlling precedent. In
every one of the key cases that led to the outcome in Villafana, from Wyman to
Sandoval to Sanchez, there were either lower court opinions or powerful dissents
(or both) arguing for different outcomes. Even with those decisions in place,
Villafana itself was not necessarily destined to be a losing cause. Determining
what type of comparison population is appropriate for a disparate impact discrim-
ination claim depends on the facts of each case.”®' Because there were no directly
analogous cases to Villafana, the court of appeal had look to other disparate
impact contexts to figure out what made sense here. The court acknowledged
there were no perfect parallel cases and that none of the existing comparison tests
mapped on perfectly to a case alleging the kinds of stigmatic and dignitary inju-
ries inflicted by P100.%** Faced with an imperfect choice, the court actively chose
a comparison population that foreclosed the possibility of relief. In so doing, it
also made a choice to disregard most of our arguments about the ways that
CalWORKSs benefits the population as a whole.” Regardless of whether one
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finds the court’s rationale for these choices convincing, it bears noting that this
was just one more decision in a line of cases where federal and state judiciaries
made it ever more difficult to challenge systemic forms of discrimination through
disparate impact lawsuits, even after legislatures went out of their way to signal
their belief in the vitality of such cases.?®*

Others have remarked on the long failure of the judiciary to safeguard minor-
ity rights.*® But the cases against P100 provide an illuminating glimpse into the
sheer variety of ways that courts have undermined the ability to litigate for social
justice for well over a century. It may have taken until 1987 before Justice
Brennan excoriated his colleagues for their “fear of too much justice” in
McCleskey v. Kemp,”® but the Supreme Court had begun to limit the reach of the
Fourteenth Amendment so that it could only guard against intentional discrimina-
tion as long ago as 1876, in United States v. Cruikshank.*®’ And by the time that
the Villafana court decided we had not properly alleged that the overwhelmingly
Black, Latino, and female San Diego County CalWORKSs applicant pool was
“disproportionately” harmed by P100, the federal judiciary had already made it
impossible to file a similar suit under Title IV, while state and federal courts had
spent decades narrowing the scope of Section 11135, even as the Legislature was
regularly amending that statute in an attempt to make it a more powerful tool to
fight discrimination.”®® These decisions were not limited to curtailing the power
of Section 11135 alone, but extended even to limiting the reach of 42 U.S.C.
§ 1983, a Reconstruction-era statute (part of the Civil Rights Act of 1871, or the
Ku Klux Klan Act) that was created to help thwart efforts by the Klan and others
to maintain systems of white supremacy and racial hierarchies.*®

It would be too fatalistic or deterministic to say that the plaintiffs in Sanchez
and Villafana never had a chance. The judges who decided these cases had room
to make other decisions, and it is not difficult to imagine different outcomes. But
the legal challenges to P100 were not fought in a vacuum. They are part of a lon-
ger history in which the federal and state judiciaries had spent decades or longer
systematically whittling away at legislative tools that were intended to help
vulnerable members of our community challenge systems of inequality. The
Sanchez and Villafana courts could have chosen to vindicate the rights of the
impoverished families whose dignity was assaulted by P100 for a generation.
But had they done so, that would have marked a dramatic departure from a very
long trajectory of poverty and anti-discrimination jurisprudence which has sel-
dom served to secure such rights. Fortunately, however, this story does not end
with the closing of the courtroom doors.
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V. WINNING WHILE LosING: THE TERMINATION oF P100

Douglas NeJaime has written that “[l]itigation loss may, counterintuitively,
produce winners. When savvy advocates lose in court, they may nonetheless con-
figure the loss in ways that result in productive social movement effects and lead
to more effective reform strategies.”*° The lawyers who litigated the challenges to
P100 had numerous occasions to test this proposition. We (and they) lost again,
and again, and again. The district court that originally heard Sanchez granted sum-
mary judgment to the defendants on most grounds.”' The Ninth Circuit Court of
Appeals affirmed that judgment, albeit in a divided 2—1 panel decision.**> The full
Ninth Circuit then denied the plaintiffs’ petition to hear the case en banc, this time
with eight dissenting judges.””® The standard rule is three strikes and you’re out,
but the attorneys who litigated Sanchez swung one more time, filing a petition for
certiorari with the Supreme Court, which was summarily denied.**

When my team filed Villafana, we initially lost about as quickly as possible,
when the County demurred. The superior court judge first issued a tentative deci-
sion sustaining the demurrer. Then, when we failed to persuade him he was wrong
during oral argument, he informed us that he understood that in “these kind of
cases” he almost feels “irrelevant” and like he should just “flip a coin, make a rul-
ing, and just let you appeal, because whoever loses is going to appeal.”**’
Nevertheless, he granted us leave to amend, but only to be sure that when we got
to the court of appeal, we would “have our very best complaint.”**® His comments
from the bench were, to say the least, not encouraging about our prospects for the
next time we would appear before him. Sure enough, once we amended the com-
plaint to do our best to address his concerns, the County filed another demurrer,
and we lost again. Strike two. We then lost at the court of appeal, and the
California Supreme Court rejected our petition for rehearing.?*” So, four more
losses. But, just for good measure, we filed a request with the California Supreme
Court to have the Villafana decision depublished, so that, at the very least, it could
not be cited in other cases. But that request was denied t00.*® All told, eight or
nine losses, depending on how you count. But I think we put them to good use.
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One of the most important aspects of the legal challenges to P100 was peda-
gogical—the cases made it possible to inform the public about the nature of the
program, the suffering it imposed, the people who were harmed, and the waste of
public funds that were expended to run it. Developments in Sanchez were covered
in the local, regional, and national press, including a lead editorial in the New
York Times published after the Supreme Court declined the Plaintiffs’ petition for
certiorari.”®” That editorial decried the “fun-house mirrors version of constitutional
analysis” employed by the Ninth Circuit Court of Appeals when it determined that
“government agents are not conducting a search when they show up unannounced
in a person’s home and rifle through her bedroom dresser.”*” The case even made
it to late night TV on The Colbert Report, prompting Stephen Colbert to compare
“constitutional rights to the amenities of a new car,” noting “that welfare recipients
had rights, just not the ‘premium package.””**' The Villafana litigation also regu-
larly attracted media attention, especially in San Diego, which provided opportuni-
ties to generate awareness (and outrage) about P100.°%2

The cases also directly fueled other non-litigation advocacy efforts to chal-
lenge P100. Hilda Chan’s research on P100 ultimately convinced San Diego
County to recode its early fraud data, which made it possible to demonstrate that
the program was ineffective as a method of fraud detection or deterrence and was
instead a waste of taxpayer money.”® Chan’s work was heavily reliant on the fac-
tual record developed for the Sanchez litigation, including testimony provided by
the supervising district attorney investigator in charge of P100.°** Chan started
her research as a legal fellow with SPIN, one of the local welfare-rights organiza-
tions that had recognized the burdens imposed by P100 early on, and that had
worked with the ACLU to bring some of the plaintiffs into the Sanchez litigation.
SPIN, in turn, worked in coalition with other community groups, including an
anti-poverty organization called the Caring Council, to lobby the County. It
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provided reports to the County’s Department of Health and Human Services indi-
cating that P100 was not effective at deterring CalWORKSs fraud, but instead
deterred people from applying for other public assistance benefits they were
legally entitled to.>” And, for much of the time that the ACLU was litigating
Sanchez and Villafana, we were also working as part of the “Invest in San Diego
Families” coalition, which included a wide range of local organizations that were
devoted to fighting for racial and gender justice and economic equity. We were
trying to convince county leaders that P100 was a damaging and ineffective pol-
icy, and that the funds used to administer it could be better spent on “investments
in community services and for government accountability and transparency.”*%
All of these efforts finally paid off in the spring of 2021, after a Democratic
majority seized control of the San Diego County Board of Supervisors for likely
the first time in county history.**” This sea change in county politics rode in on a
wave of progressive activism, including voters who were influenced by (or part
of) the Black Lives Matter movement, following the police killings of George
Floyd and Breonna Taylor.**® This new Board was not only indebted to perhaps
the largest social movement in United States history,** but it was also attentive to
calls for anti-racist change.*'° From the moment the Board was sworn in, the new
Democratic majority publicly committed to fighting to “improve racial justice”
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and “provide more economic opportunity,” while the new Democratic Board
chair promised to “work tirelessly for a county with more opportunity, more fair-
ness, more equity and more justice,” where people “don’t just say, ‘Black lives
matter’,” but where the County “backs that up with intentional policies.”"!

All of this meant that the new Board was exceptionally well-positioned to be
likely to listen to, and understand and respond to, calls to abolish P100. As a bo-
nus, it probably didn’t hurt that one of the newly-elected Board members, Terra
Lawson-Remer, had been an ACLU-SDIC plaintiff as a teenager in a successful
challenge to a San Diego curfew ordinance.’'* The new Board members were
willing and able to respond to lobbying efforts to repeal P100 because the litiga-
tion and related advocacy efforts had kept the program in the public eye for many
years and had developed the factual record. This record not only included evi-
dence of wasted public funds, but also stories of the suffering P100 had inflicted
on so many county residents for more than two decades.

When the ACLU’s advocacy team approached Supervisors Lawson-Remer
and Nora Vargas about P100, they “quickly brought a motion before the Board of
Supervisors” calling for the immediate termination of the program.*'* The motion
cited Chan’s P100 report while addressing the kinds of stigmatic and dignitary
harms we had alleged in the Villafana Complaint.*'* As David Loy, the former
legal director of ACLU-SDIC has said, “although [the Villafana] litigation was
unsuccessful in court, it played an important role in building the policy case for
the Board of Supervisors’ vote to rescind P100.”*"* The entire Board was encour-
aged to vote to approve the motion by hundreds of people who called in to support
it (and who were mobilized by ACLU-SDIC organizers), many of whom waited
“nearly 14 hours to provide live testimony by telephone.”'® In the end, the Board
voted unanimously to terminate P100, thereby turning a painful series of heart-
breaking losses into a resounding victory.

I am not sure that this is a case of “winning through losing” in NeJaime’s
terms—I don’t know that the Board of Supervisors decided to terminate P100
because of the Sanchez and Villafana losses, so much as because of the litigation
itself and all the efforts surrounding it. The lawyers who litigated these cases
weren’t, as far as [ know, engaged in the “deployment of loss.”!” Instead, I think
we were all involved in building resources (a factual record, compelling stories,
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community coalitions, political connections, and public awareness) that we and
others were able to tap into and mobilize when the time was right. Collectively,
we spent over two decades losing litigation battles against P100, but those were
only battles—at the same time we were losing, we were also always laying the
groundwork in so many other arenas to pave the way to take advantage of other
opportunities that might never have arrived. Of course, it’s only in retrospect that
I can claim that we were always winning while we were losing, because we were
always doing the work that made the final outcome possible.*'®

VI. CoNCLUSION: MOVEMENT-ADJACENT LAWYERING

NelJaime is particularly interested in the ways that “sophisticated social move-
ment lawyers engage in multidimensional advocacy that moves beyond, but not
without, litigation.”*'” Il leave it to others to say whether the lawyers who chal-
lenged P100 were “‘sophisticated,” but I think a more interesting question is
whether they/we were “social movement lawyers.” This question gets at the
broader issue of how lawyers who share social movement goals may support
struggles for change and justice even when they are not participating in social
movements in traditional ways—when their efforts might be aligned with those of
social movements, and when they might be working in parallel alongside those
movements, but when they are not necessarily working with movement activists
or organizations.

One fairly straightforward definition of “movement lawyers” is “lawyers who
advise, counsel, and otherwise participate in social justice organizations,” working
with such organizations to “use the law to effect social change.”**° The lawyers
might not represent clients who are clearly identified as part of a social movement,
as social movements are often “ill-defined” and not necessarily embodied in the
form of any particular organization or individual.**' So much so, in fact, that
movement lawyers may sometimes serve “an idea” rather than a traditional cli-
ent.*> Regardless of who (or what) they represent, movement lawyers work to
“help people understand the qualitative difference between improving only [an]
individual’s circumstances from improving the situation for everyone else.”***

There are certainly ways that these characteristics apply to at least some of
the lawyers involved in the Sanchez and Villafana litigation. The ACLU itself can
be understood as a “social justice organization.” After all, it proudly advertises
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that it “has been at the center of nearly every major civil liberties battle in the
U.S. for more than 100 years.”*** The organization rightly trumpets its origins in
resistance to the “rounding up and deporting [of] so-called radicals” during the
“Palmer Raids” of 1919-20,” along with its contemporary role as a key organiza-
tion in struggles against assaults on reproductive freedom, immigrants’ and
LGBTQ+ rights, free speech, and beyond.** If all that is needed to be a move-
ment lawyer is to “participate in social justice organizations,” then arguably every
attorney who works for the ACLU is a movement lawyer automatically.

The ACLU also specializes in “impact litigation.” It generally chooses what
cases to take on based on whether the litigation can improve the situation “for
everyone else.” For example, the ACLU-SDIC, which led the litigation of both
Sanchez and Villafana, informs people who seek its assistance that the “ACLU
generally files cases that affect the civil liberties of large numbers of people,
rather than those involving a dispute between two parties.”**® Their website notes
that key “questions we ask when reviewing a potential case” include: “Is this a
significant civil rights issue?”” and, “[w]hat effect will this case have on people in
addition to our client?**” And I can attest that, in over a decade as an ACLU at-
torney, all my clients were part of our cases because they wanted to help bring
about the type of change that would improve things for other people.

It is also true that Sanchez and Villafana involved collaboration with other
organizations that were also fighting against social inequities. One of the organi-
zations the ACLU co-counseled Sanchez with was the Western Center on Law
and Poverty, which has long struggled against “systems [that] keep people in pov-
erty—from institutionalized racism to unjust and unequal economic structures”
while seeking “to eliminate poverty and advance racial and economic justice by
dismantling and transforming systems so all communities in California can
thrive.”*** And some of the Sanchez clients were mothers who had been subjected
to P100 and who worked with SPIN, a local welfare rights organization.**’

To the extent that all the lawyers involved in Sanchez and Villafana were
fighting for social change, it may be reasonable to see us all as social movement
lawyers. But Sanchez predated, and Villafana was overtaken by, the Black Lives
Matter movement (or the Movement for Black Lives’*°)—a sprawling mass
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movement that was admittedly multifaceted, especially in its recognition of the
interlocking forms of domination that support various forms of white supremacy
and systemic injustice, but that was also fundamentally an abolitionist struggle
that did not prioritize the kind of reformist political project represented by our
efforts to eliminate P100. We may have been movement lawyers, but the litigation
against P100 was not part of the singular social movement that made it possible
for our efforts to succeed. We were not lawyers for that movement, even if some
of us might have admired or been part of that movement in other capacities.

I say that not in an attempt to avoid taking unwarranted credit for being part
of a defining movement of our era, but to express gratitude for having been able
to ride on the coattails of that movement. We just happened to be in the final
stages of losing our litigation struggles against P100 when the movement reached
its peak. And, because our litigation addressed some of the same themes of that
movement, including an understanding of the injustice of (literally) unwarranted
surveillance of poor families and communities of color, and the concomitant
entanglement with the criminal legal system, it resonated with the movement, and
the movement breathed new life into the advocacy efforts that we were able to
continue pursuing when there were no more opportunities to litigate.

In that sense, while the legal challenges to P100 might be considered exam-
ples of movement lawyering, they were also something else. Movement lawyers
act to further the goals of a social movement. We may have done that, to some
extent, for some social movements. But our efforts also benefitted directly from a
movement that just happened to capture the imagination of the nation at the very
moment we were getting kicked out of court for the final time. This is another
side of movement lawyering. Really, I think it’s something different—we might
profitably think of it as “movement-adjacent lawyering.”

The legal battles against P100 involved building all sorts of resources with
and as part of a variety of social movements, and mobilizing those resources to
“engage in multidimensional advocacy that moves beyond, but not without, litiga-
tion,” as NelJaime suggests is typical for “sophisticated social movement law-
yers.”**! But we didn’t just provide or create resources for a social movement—
the Movement for Black Lives was itself a resource, or a font of resources, that
we were able to tap into and capitalize upon. That movement changed the basic
common-sense understandings of race and social justice throughout San Diego
and helped create a climate where elected officials were likely to be responsive to
our efforts.**> The notion of “movement-adjacent lawyering” might be most help-
ful as a reminder that movement lawyers never fight alone, and that our most
meaningful victories are rooted in struggles that long predated our litigation and
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that may swirl around us as we draft our briefs, prepare for arguments, and
lobby for change. Even when our advocacy might not involve direct participa-
tion in any given movement for social justice, our work can benefit immensely

if we are attentive to the opportunities to work alongside the most vital move-
ments of our time.
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