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ABSTRACT

Yearly health care spending in the United States is now over $3 trillion and
represents more than 17% of the country’s gross domestic product. These figures
are projected to increase substantially over the next decade, but such growth is
unsustainable and would hamstring economic progress in the country. The
traditional justification for the higher health care costs in the United States is
that Americans receive superior care and are healthier. However, data shows
that despite higher medical costs and greater public and private spending than
in other countries, the United States has inferior population health and access
to care. A key cause for these deficiencies is the preferential treatment in the
Internal Revenue Code given to employer-sponsored insurance. This results in a
distorted market economy that promotes hyper-consumption and gratuitous
medical coverage because consumers are unaware of actual health care costs at
the point-of-service. A shift to a consumer-driven health system would amelio-
rate many of these inefficiencies. Health savings accounts, in particular, are the
ideal vehicle for such a transition because they preserve the tax benefits
employees receive under the current employer-sponsored insurance model while
also promoting rational and conscientious use of health care by consumers.
Studies have substantiated this position, demonstrating that a shift to a health
savings account system would save the United States as much as 400 billion
dollars a year in health care spending. In order to begin the process of a
sustained reformation of health care, however, health savings accounts must be
implemented on a larger scale across the United States. Two legislative changes
are required to achieve this: First, the scope of health savings accounts should
be expanded and their current statutory restraints removed. Second, health
savings accounts should become compulsory for all Americans and lawful
residents.
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I. UNITED STATES HEALTH CARE: AN INFERIOR AND UNSUSTAINABLE SYSTEM

Health care costs in the United States are increasing at an unsustainable rate.
In 2015, yearly health care spending rose 5.8% and accounted for over $3.2
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trillion." These health expenditures have risen to an astronomical $9,990 per
capita and now represent 17.8% of the country’s gross domestic product (GDP).?
This upward trend shows no sign of abating over the next decade. From 2016 to
2025, health care spending is projected to increase at an average rate of 5.6%
per year, which is estimated to be 1.2% faster than GDP growth over the same
period.> Accordingly, the percentage of GDP represented by health care is
projected to rise from 17.5% in 2014 to 19.9% by 2025.*

A. American Health Care in an International Context

The unsustainable growth of health care spending in the United States is
more troublesome when compared against spending in other developed nations.
In 2013, per capita spending on health care in the United States was $9,086,
which was approximately 44% higher than the second highest nation and 148%
higher than the median among Organization for Economic Cooperation and
Development (OECD) countries.” One reason the United States devotes a
higher percentage of its GDP to health care spending is that medical procedure
costs are substantially inflated.® A computerized tomography (CT) scan in the
United States, for example, costs approximately $900, while an identical proce-
dure in Canada costs less than $100.” A magnetic resonance imaging (MRI) test
in the United States generally costs $1,145, whereas the same test in Switzer-
land costs $138.% Also consider bypass surgery: in the United States the surgery
costs over $75,000, but the same surgery in the Netherlands costs just under
$16,000.”

1. CT1rS. FOR MEDICARE & MEDICAID SERVS., NATIONAL HEALTH EXPENDITURES 2015 HiGHLIGHTS (2016),
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/National H
ealthExpendData/NationalHealthAccountsHistorical.html [https://perma.cc/F2RF-KB8T]. The data mea-

sures annual United States expenditures for health care goods and services, public health activities,
government administration, the net cost of health insurance, and investments related to health care.

2. Id.

3. CTRS. FOR MEDICARE & MEDICAID SERVS., NATIONAL HEALTH EXPENDITURE PROJECTIONS 2016-2025
(2017), https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/
NationalHealthExpendData/NationalHealthAccountsProjected.html [https://perma.cc/7XVE-YK49].

4. Id.; Sean P. Keehan et al., National Health Expenditure Projections, 2015-25: Economy, Prices,
and Aging Expected to Shape Spending and Enrollment, 35 HEALTH AFFAIRs 1522, 1522-23 (2016).
Data also suggests that government spending will constitute roughly half of all health expenditures by
2025.

5. David Squires & Chloe Anderson, U.S. Health Care from a Global Perspective: Spending, Use of
Services, Prices, and Health in 13 Countries, COMMONWEALTH Funp 3-5 (2015), http://www.
commonwealthfund.org/publications/issue-briefs/2015/oct/us-health-care-from-a-global-perspective
[https://perma.cc/UK9S-YW56]. (The prices are representative of total patient and insurance outlays by
aggregating private, out-of-pocket spending with insurance coverage and other public sources of
financing).

6. Id. at 9-10.

7. 1d.

8. Id.

9. Id.
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The myth justifying high U.S. health care costs is that higher health care
spending and medical costs result in superior care in the United States.'®
Essentially, Americans tend to believe they are healthier and receive better
health services. But this is patently untrue. In reality, the United States has
among the poorest population health statistics, despite its higher health care
spending.'' For example, the prevalence of chronic diseases in the United States
is higher than in other wealthy countries, as 68% of American adults ages 65
and older have at least two chronic conditions compared to figures ranging
between 33% to 56% in peer nations.'> The United States also struggles with
life expectancy, with current figures at 78.8 years compared to the OECD
median of 81.2 years."”> The United States is similarly inferior in notable health
categories such as adverse birth outcomes, sexually transmitted diseases, obe-
sity, diabetes, lung disease, and heart disease.'* Sadly, the gap between the
United States and other countries continues to widen, with Americans’ medical
profligacy and poor lifestyle choices resulting in the United States ranking last
in population health among affluent countries.'” In the eyes of many research-
ers, the chief cause of these substandard population health statistics is the
subordinate health care system in the United States."®

In addition to their inferior population health, United States citizens also have
substandard public health care coverage relative to other countries.'” The key
deficiency is that the public health system in the United States does not make
efficient use of each dollar spent. In 2013, for example, public health spending
amounted to $4,197 per capita.'® In that same year, however, public health
programs such as Medicare and Medicaid only covered 34% of the country’s
residents.'” The National Health Service, by comparison, only spent $2,802 per
capita in 2013 and still covered all United Kingdom residents while offering
comparable health care services.*

10. Wendell Potter, Exploding the Myths About American Health Care, CTR. FOR PUB. INTEGRITY
(Dec. 1, 2014), https://www.publicintegrity.org/2014/12/01/16334/exploding-myths-about-american-
health-care [https://perma.cc/9CJ6-QSIM].

11. Robin Osborn & Donald Moulds, 2014 International Health Policy Survey of Older Adults in
Eleven Countries, ComMONWEALTH FunD (2014), http://www.commonwealthfund.org//media/files/
publications/in-the-literature/2014/nov/pdf 1787 commonwealth fund 2014 intl survey chartpack.
_pdf [https://perma.cc/8SAY-EWYQ)].

12. Id. at 6.

13. Squires & Anderson, supra note 5, at 12—13.

14. See generally InsT. MED. & Nar’L REs. CounciL, U.S. HEALTH IN INTERNATIONAL PERSPECTIVE:
SHORTER L1vES, POORER HEALTH (Steven Woolf & Laudan Aron eds., 2013).

15. Id.

16. Id.

17. Id.

18. Squires & Anderson, supra note 5, at 5. The public spending on health care would be even
greater in the United States if the tax exclusion for employer-sponsored insurance (which is approxi-
mately $250 billion each year) were counted as a public expenditure.

19. Id. at 5-6.

20. Id.
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B. Misperceptions Regarding Private Health Care Expenditures

The common riposte to these poor public health care statistics is that the
United States health system supplements public health expenses with private
spending, as evidenced by annual private health care expenditures of approxi-
mately $3,442 per capita.”’ This is indeed a large number, and a 2015 multi-
national study found this amount to be five times larger than the private health
care spending of the second highest nation.”” But even with this supplemental
private spending, the health care system in the United States still lags behind
other countries. In particular, the United States falls below the OECD median in
key areas such as (1) the number of physicians per capita, (2) the number of
patient visits per year, and (3) hospital supply and patient discharge, demonstrat-
ing inferior access to medical care in the United States.”® These deficiencies are
partially explained by the fact that millions remain uninsured in the country,
which often precludes them from having access to medical care.”* However,
many insured Americans in poor health voluntarily choose not to visit physi-
cians because, based on the co-payment and deductible system in the United
States, it can still cost anywhere between $30-$200 for a routine visit.>> Thus,
for many insured Americans, medical costs still remain prohibitive enough to
constitute a de facto bar to health care access.”®

This data demonstrates that despite higher public and private health care
spending, Americans remain unhealthier and pay more for health services, all
while having less access to medical care compared to countries with universal
health care systems.”” A change to the United States health care system is
required to reverse these trends, otherwise the country will continue to fall
further behind peer nations in terms of population health. Studies have addition-
ally shown that persistently high health care spending will have deleterious
consequences for the United States’ overall economy, contributing to wage
stagnation, personal bankruptcy, and budget deficits.”® Accordingly, the United
States will also trail peer nations economically if the current health crisis
remains unresolved, as other countries will reap the benefits of larger and
healthier work forces.”

21. Id. at 5.

22. 1Id.

23. Id. at 6-13.

24. Id. at 12-13.

25. Ivana Kottasova, How U.S. Health Care Stacks up Against Global Systems, CNN MonNey (May
4, 2017), http://money.cnn.com/2016/11/02/news/economy/obamacare-healthcare-systems/index.html
[https://perma.cc/GC3T-EN54].

26. See id.

27. Squires & Anderson, supra note 5, at 5-6; Osborn & Moulds, supra note 11, at 11-14.

28. Squires & Anderson, supra note 5, at 16.

29. InsT. MED. & Nar’L RES. CouNciL, supra note 14.
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II. THE REASONS BEHIND THE INFERIORITY OF THE UNITED STATES HEALTH CARE
SYSTEM

Before a plan can be formed to curtail these negative health care trends, it is
important to understand the four key causes behind the inefficiencies of the
United States health care system.

A. Tax Benefits Favor Employer-Sponsored Insurance

The tax benefits in the Internal Revenue Code (IRC) that favor employer-
sponsored insurance (ESI) are a key cause of the suboptimal health system in
the United States. The IRC advantages ESI by treating employer-provided
health insurance differently than cash wages—whereas employees’ cash wages
are subject to payroll and income taxes, the amounts employees pay for their
ESI health benefits are not subject to those taxes.>® Thus, payroll deductions
from employees’ wages for ESI premiums actually lower employees’ taxable
income and thereby reduce their after-tax cost of health care coverage.’'
Employees therefore receive their ESI health benefits 100% tax-free.>> This
creates a significant incentive for employees to participate in ESI and pay for as
much of their health care through employer-sponsored health plans as possible.**

The tax system also encourages employers to offer larger and more comprehen-
sive health care packages. Any expenses employers incur by providing health
insurance for employees are generally 100% tax-deductible from both federal
and state income taxes.’* In economic terms, this means that $1 in employer-
provided health benefits actually costs the employer less than $1 in pay.’
Employer-sponsored health plans have evolved to maximize this lucrative tax
benefit. Accordingly, rather than providing an efficient insurance policy that
enables consumers to advantageously select the amount of health coverage they
actually need, ESI has become a comprehensive pre-payment plan.*®

In light of the extensiveness and cost-effectiveness of ESI compared to other
forms of insurance, it is unsurprising that most Americans choose ESI.>” Indeed,
even after the passage of the Patient Protection and Affordable Care Act

30. Michael Cannon, Health Savings Accounts: Do the Critics Have a Point?, CAto INST. PoL’y
ANaLysis, May 30, 2006, at 1, 2, https://papers.ssrn.com/sol3/papers.cfm?abstract id=906095 [https://
perma.cc/KDL4-Y6JB].

31. Tax Poricy CtR., BRIEFING Book: KEY ELEMENTS OF THE U.S. Tax System 244 (2016), http://www.
taxpolicycenter.org/sites/default/files/briefing-book/tpc-briefing-book 0.pdf [https://perma.cc/SCYL-
TK67].

32. Id.

33. Cannon, supra note 30.

34. Tax Poricy CTR., supra note 31 at 244.

35. Rick Lindquist, Why Do Employers Offer Health Insurance?, ZANE BENEFITS (Apr. 27, 2012),
https://www.zanebenefits.com/blog/bid/140015/why-do-employers-offer-health-insurance [https://perma.
cc/97HU-M6UZ].

36. Mark Hall & Clark Havighurst, Reviving Managed Care with Health Savings Accounts, 24
HEeartH AFrs. 1490, 1491 (2005).

37. Michelle Long et al., Trends in Employer-Sponsored Insurance Offer and Coverage Rates,
1999-2014, Kaiser Fam. Founp. (Mar. 21, 2016), https://www.kff.org/private-insurance/issue-brief/trends-
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(Affordable Care Act), ESI remains the leading source of health care coverage
for the majority of non-elderly Americans (those under the age of 65).>® Yet the
widespread use of ESI perpetuates a regressive and costly system. Because the
exclusion of premiums for ESI reduces taxable income, it is worth more to
employees in higher tax brackets than those in lower tax brackets. Thus, the
largest tax breaks are given to those who need them the least.””

These tax benefits also prove immensely costly to the federal government. Of
the roughly $250 billion in yearly federal tax subsidies given to health care, the
tax exclusion for ESI represents over $150 billion of that amount.* In addition,
ESI tax subsidies generate more than $100 billion dollars in economic “effi-
ciency losses” to the federal government each year.*' And because the ESI tax
subsidies are open-ended, there is no cap on the amount this tax distortion could
cost the federal government.**

B. Consumer Culture of Over-Utilization Disregards Actual Health Care Costs

The extensive use of ESI has shifted control over health care away from the
consumers and to third parties such as employers and insurance companies.*’
This paradigm shift has largely eliminated customer choice regarding health
care providers and reduced competition among insurance companies, creating a
distorted health care market that promotes hyper-consumption at a high cost.**
Comparing the inflated costs in the American health care marketplace with that
of peer nations once again demonstrates the magnitude of this distortion. For
example, pharmaceutical spending per capita in the United States is almost
100% more than the OECD median.** Institutional spending is even higher, as
the costs per patient discharged from the hospital are 200% more than the
OECD median.*

The crux of the issue is that the insurance plans offered are generally broader
and more expensive than healthy individuals actually need, since insurance

in-employer-sponsored-insurance-offer-and-coverage-rates-1999-2014/ [https://perma.cc/B3UY-YH
47].

38. Id.

39. Tax Povricy CTR., supra note 31, at 244.

40. Id.

41. Christopher Conover, Health Care Regulation: A $169 Billion Hidden Tax, Carto INsT. PoLI’Y
ANALysis, Oct. 4, 2004, at 1, 20, https://www.cato.org/publications/policy-analysis/health-care-
regulation-%24169-billion-hidden-tax [https://perma.cc/WR4P-27SC].

42. Michael Cannon, Combining Tax Reform and Health Care Reform with Large HSAs, CATO INST.
Tax & BupGET BULL., no. 23, 2005, at 1; John Goodman & Peter Ferrara, Health Care for All without
the Affordable Care Act, NAT’L CTR. FOR POL’Y ANALYSIS ISSUE BRIEF, no. 110, 2012, at 1.

43. Cannon, supra note 30, at 2-3.

44. Id.

45. Chloe Anderson, Multinational Comparisons of Health Systems Data, COMMONWEALTH FUND 7
(2014), http://www.commonwealthfund.org//media/files/publications/chartbook/2014/nov/pdf 1788
anderson multinational comparisons 2014 oecd chartpack v2.pdf [https://perma.cc/J4ABK-8RE6]. Phar-
maceutical spending covers expenditures on prescription medicine and over-the-counter products, but
excludes pharmaceuticals consumed in hospitals and other health care settings.

46. Id. at6.
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companies and employers both benefit from higher ESI spending.*’ Accord-
ingly, younger and healthier employees are prompted to choose “high-cost, first
dollar” coverage while remaining unaware that they would be better served by
advantageously selecting “low-cost, high deductible” coverage because of their
lesser need for medical care.** And while employees receive this high-cost
health care in the form of a tax benefit, opting into more health care coverage
than needed still bears opportunity cost in terms of non-health expenditures or
savings that could have benefitted the employees.*’

The shift to third-party insurance also creates “moral hazard” problems in the
health care system because consumers are not using their own money for
medical costs at the point-of-service.’® Indeed, of the $3.2 trillion spent on
health care each year, only 11% represents consumers’ out-of-pocket spend-
ing.”" Individuals are therefore encouraged to consume more medical care than
they otherwise would because third-party coverage under ESI insulates patients
from the actual costs of care.”® This distorts the normal supply-and-demand
structure of capital markets, as actual health care costs rise without much of the
“demand” component of the marketplace noticing or seeking alternative
suppliers.>”

The bottom line is that because individuals are not held directly responsible
for their health care spending and utilization at the point-of-service, they have
no incentive to curtail their over-consumption.>* This has led to a steep increase
in the costs of medical care and a creeping rise in health insurance premiums in
the public and private sectors, both of which show no sign of abating.>

C. Current Health Insurance Lacks Portability

The deficiencies in the United States health care system are further exacer-
bated by the fact that individuals currently lack portability with their health
insurance. Persons insured through ESI do not have actual ownership of their
health care coverage, meaning that most Americans lose their health insurance

47. Cannon, supra note 42, at 1-2.

48. Id.

49. Id.

50. Keehan et al., supra note 4, at 1522-31; Cannon, supra note 30, at 2; Hall & Havighurst, supra
note 36, at 1491-1500.

51. Keehan et al., supra note 4, at 1526.

52. Cannon, supra note 30, at 1-3. Government programs (such as Medicare and Medicaid) and
other forms of private insurance also contribute to insulating consumers from actual health care costs.

53. Id. at 2; Mark Pauly & John Goodman, Incremental Steps Toward Health Reform, 14 HEALTH
AFFS. 126, 127 (1996).

54. Russell Cate, Note, Move Over Managed Care—Health Savings Accounts, Small Business, and
Low Wage Earners: Cost, Quality, and Access, 4 IND. HEALTH L. REv. 287, 294-97, 300 (2007); Nikola
Zivaljevic et al., Combining Mandatory Health Insurance and Medical Savings Accounts, MANAGED
CARE INTERFACE 63—64 (2002).

55. Employer Health Benefits: 2016 Summary of Findings, KaiseR Fam. Founp. & HEALTH REs. &
Epuc. Trust (2016), https://www.kff.org/report-section/ehbs-2016-summary-of-findings/ [https://perma.

cc/P5Y2-DFVY].
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when they leave employers.”® This creates a socioeconomic dilemma. On the
one hand, employees may feel obliged to stay in undesirable jobs to try and
foster longstanding relationships with health care providers. Indeed, these estab-
lished relationships are often considered prerequisites for quality care.”” On the
other hand, a static labor market undermines economic growth, since a mobile
labor force is a necessary component for a dynamic and competitive economy.’®
Either result is suboptimal and undermines the general welfare of the United
States.

D. Americans Choose Exceedingly Unhealthy Lifestyles

The final contributor to the inferiority of the United States health care system
is that Americans lead exceedingly unhealthy lives. These unhealthy lifestyles,
in turn, cause or exacerbate chronic illnesses that require additional health care
spending and further deplete health resources.’® The statistics themselves are
disconcerting, as a 2016 study demonstrated that merely 2.7% of Americans live
a “healthy lifestyle.”®® A “healthy lifestyle” was defined as a lifestyle that met
four qualifications: (1) moderate or vigorous exercise for at least 150 minutes a
week, (2) a diet score in the top 40% of the Healthy Eating Index, (3) a body fat
percentage under 20% for men or under 30% for women, and (4) no smoking.®'
But Americans are more than just unhealthy—their health is deplorable.®®> As a
prime example, the United States consistently ranks among the fattest countries
in the world, with 36.2% of the population suffering from obesity.*>

Health care spending in the United States will continue to rise if the popula-
tion continues its descent into poor health. The unhealthy lifestyles of Ameri-
cans increase their risk of developing chronic health conditions, meaning that
poor health is certainly causing much of the widespread heart and lung diseases
that are inflating medical costs.®* Without comprehensive lifestyle changes
among the American population, any health care reform will be unable to curtail
the growing health expenses in the country.

III. THE NEED FOR CONSUMER-DRIVEN HEALTH CARE

A key undercurrent in the United States health system is that consumers are
too detached from their own health care and require a sociological shift away

56. Goodman & Ferrara, supra note 42, at 5.

57. 1d.

58. Id.

59. Paul Loprinzi et al., Healthy Lifestyle Characteristics and Their Joint Association with Cardiovas-
cular Disease Biomarkers in U.S. Adults, 91 Mayo CrLinic Proc. 432 (2016); see also Osborn &
Moulds, supra note 11.

60. Paul Loprinzi et al, supra note 59.

61. Id.

62. Id.

63. Jessica Dillinger, The Most Obese Countries in the World, WorLD ArLas (2018), https://www.
worldatlas.com/articles/29-most-obese-countries-in-the-world.html. -

64. Loprinzi et al., supra note 59.
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from consumerism and to conscientiousness.®’

A. Increased Consumer Involvement Will Lead to Greater Conscientiousness

Conscientiousness can be best achieved by forcing consumers to have greater
“skin in the health care game,”*® as the only alternative would be invasive and
expensive third party oversight by public and private health care providers.®’
This increased consumer involvement comports with the fundamental psychologi-
cal tendencies of humans, who are most willing to alter their behavior when
directly affected by the consequences of their decisions.®® It therefore seems
logical that much of the current imprudence concerning health care decisions in
the United States would be remedied by shifting to a more consumer-driven
health system. While such a paradigm shift would not be a final, comprehensive
solution to the myriad of health care issues in the United States, it would
certainly remediate several pervasive problems with the current health care
system and catalyze needed reform in the country.

A transition to a consumer-driven health care model would entail shifting a
large share of health payments away from third parties and to the actual
consumers.®® Several studies demonstrate the positive effects of such a change,
finding that a consumer-driven system would reduce health care spending by
tens of billions of dollars a year.”® This is because a consumer-driven system
promotes rational decision-making among health care consumers.”' In particu-
lar, consumers will be more prudent with their selection of health insurance
plans and their health care consumption when forced to directly bear the costs
of excessive coverage and over-consumption.’?

Consumer cognizance of the actual medical costs at the point-of-service will
also correct many of the current distortions in the health care marketplace, since
consumers will seek alternate suppliers if health care costs rise too signifi-

65. JoHN GOODMAN ET AL., LIVES AT Risk: SINGLE-PAYER NATIONAL HEALTH INSURANCE AROUND THE
WorLD 240 (2004).

66. Skin in the Game: How Consumer-Directed Plans Affect the Cost and Use of Health Care, RAND
Heattn Res. HigHiigHTts (2012), https://www.rand.org/content/dam/rand/pubs/research briefs/2012/
RAND RB9672.pdf [https://perma.cc/2QD4-EUL7] [hereinafter Skin in the Game].

67. GOODMAN ET. AL., supra note 65, at 240.

68. See generally RICHARD THALER & Cass SUNSTEIN, NUDGE: IMPROVING DEcIsIONsS ABOUT HEALTH,
WEALTH, AND HAPPINESS (2009).

69. Skin in the Game, supra note 66.

70. Goodman & Ferrara, supra note 42, at 6; Amanda Frost & Kevin Kennedy, Consumer-Driven
Health Plans: A Cost and Utilization Analysis, HEALTH CARE Cost INsT. 1-2 (2016); Brittany La
Couture, Health Savings Accounts and the Affordable Care Act, Am. Action F. (Dec. 17, 2014),
https://www.americanactionforum.org/insight/health-savings-accounts-and-the-affordable-care-act/
[https://perma.cc/48LE-TCFG]; Merrill Matthews, Health Savings Accounts Will Survive ObamaCare—
At Least for Now, ForBes (Mar. 27, 2013), https://www.forbes.com/sites/merrillmatthews/2013/03/27/
health-savings-accounts-will-survive-obamacare-at-least-for-now/#22b16db225¢e0 [https://perma.cc/
9L78-XCLY]. -
~71. Cannon, supra note 30, at 3.

72. Hall & Havighurst, supra note 36, at 1490—1500.
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cantly.”” This will force insurers to diversify their insurance plan offerings to
remain competitive, which will enable consumers to select health plans that
more accurately reflect their personalized medical needs.”

B. Beneficial Socioeconomic Consequences

A consumer-driven system will also ameliorate the portability issues under
the ESI model. Consumers will personally select and buy into their health plans,
meaning that changing jobs will no longer result in a loss of health insurance.
Such a change would provide a two-fold solution to the current socioeconomic
dilemma: a consumer-driven system would allow individuals to build important
longstanding relationships with health care providers and would cultivate a
dynamic and mobile work force.”®

Shifting control back to the individual will further resolve a longstanding
disconnect between the economic reality of health care and the legal responsibili-
ties placed on health care consumers. Courts have increasingly held that consum-
ers are responsible for being informed of their medical needs and for their
health care decision-making.’® Yet this responsibility is at odds with the substan-
tial control third parties wield over consumers in the ESI model, which often
deprives consumers of medical information and the autonomy needed for
decision-making.”” If the legal system is going to judge consumers as being
informed about and in control of their own health care, then the economics of
the health care system should be reconfigured to actually give them this
information and control.

A shift to consumer-driven health care will also catalyze necessary lifestyle
adjustments among the American population. A consumer-driven health system
implements the necessary “nudges” to shift individual values towards more
conscientious decision-making, which is necessary to stem the excessive medi-
cal consumption and poor population health in the United States.”® Consumer-
centric models work because, sociologically, humans respond more strongly to
“loss” than any other consequence.”’ The prospect of unnecessarily losing their
own money by over-consuming medical services or enrolling in excessive

73. Id.

74. Id.

75. Goodman & Ferrara, supra note 42, at 6-7.

76. E.g., Sharon W. Murphy, Note, Contributory Negligence In Medical Malpractice: Are the
Standards Changing to Reflect Society’s Growing Health Care Consumerism?, 17 U. DayToN L. REV.
151, 17273 (1991); Chudson v. Ratra, 548 A.2d 172, 183 (Md. Ct. App. 1988) (“To adopt the view that
it is not negligent for women to ignore breast changes that are obvious to them would defy medical
reality and thus be absurd.”); Grippe v. Momtazee, 705 S.W. 2d 551, 555 (Mo. Ct. App. 1986)
(discussing contributory negligence of patient failing to follow physician’s instructions); Reikes v.
Martin, 471 So.2d 385, 389 (Miss. 1985) (discussing contributory negligence of patient failing to
follow physician’s instructions and to promptly advise physicians of medical issues).

77. E.g., Murphy, supra note 76, at 172—73; Chudson, 548 A.2d at 183.

78. See generally Loprinzi et al., supra note 59.

79. THALER & SUNSTEIN, supra note 68, at 33-34.
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health care coverage will therefore motivate individuals to advantageously
select the appropriate amount of medical care.*

This motivation will encourage individuals to become healthier, as doing so
will prevent their health care expenses from increasing.®' Data supports this
notion, as families that switch from traditional ESI health plans to consumer-
driven plans spend an average of 21% less on health care and require less
medical assistance.®” Studies also confirm that the most common way a popula-
tion avoids unnecessary medical costs is by making productive lifestyle choices
and becoming healthier.** Thus, a transition to a consumer-driven health system
will cultivate a change in ethos among the American population—a shift away
from hyper-consumerism and towards informed decision-making, economic
rationalism, and health care mindfulness.®*

IV. HEALTH SAVINGS ACCOUNTS: A CONSUMER-DRIVEN SYSTEM WITH TAX
BENEFITS

A common counterargument against shifting to a consumer-driven health care
model is that many employees will lose the tax benefits they currently receive
under the ESI model. Fortunately, the government has already created a vehicle
for consumer-driven health care that preserves these tax benefits—the health
savings account (HSA).

A. Health Savings Accounts: An Overview

HSAs are tax-advantaged medical savings accounts created by the Medicare
Prescription Drug, Improvement, and Modernization Act of 2003.*> Similar to
an individual retirement account (IRA), yearly contributions can be made to
HSAs, and each account is portable and owned by the individual.*® Contribu-
tions into an account are made by the individual or by his or her employer.*” For
2018, the yearly contribution limits for HSAs are $3,450 for self-only coverage
and $6,900 for family coverage.®® Money is withdrawn from HSAs to pay for

80. See Skin in the Game, supra note 66, at 1-3.

81. See id.
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D.C.) (May 27, 2008), http://www.aei.org/publication/the-singapore-model/ [https://perma.cc/ZMUS5-
AHBL].

84. Cate, supra note 54, at 288 (discussing how consumer-driven health systems produce more
prudent health care consumption).

85. Medicare Prescription Drug, Improvement, and Modernization Act of 2003, Pub. L. No.
108-173, § 1201, 117 Stat. 2066, 2071 (2003).

86. La Couture, supra note 70.

87. Summary of Current Law Rules Pertaining to Health Savings Accounts (HSAs), AETNA (The
Benefits Group of Davis & Harman LLP, Washington, D.C.) (Mar. 16, 2009), https://www.insightbenefits.
comyresearch/Current Law Rules for HSA Plans.pdf [https://perma.cc/4X34-PLWS].

88. 26 C.F.R. § 601.602 (2018).
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qualified medical costs not covered by health insurance, such as deductibles and
copayments, but funds cannot be used to pay most health insurance premiums.*’
Account holders can also use family HSAs to pay for the qualified medical
expenses of their spouses and dependents.”® Alternatively, the money in the
HSA can be invested, and unused funds roll over from year-to-year.”'

An individual must satisfy four federal requirements to be eligible for an
HSA. First, the individual must be covered under a qualified high-deductible
health plan (HDHP).”®> To be considered a qualified HDHP for 2018, the
insurance plan must (1) have a minimum deductible of $1,3500 for self-only
coverage or $2,700 for family coverage, and (2) have a maximum out-of-pocket
limit of $6,650 for self-only coverage or $13,300 for family coverage.” The
second requirement is that an individual cannot be covered under any non-
HDHP insurance plan.”* The third element requires the person be under the age
of 65.°° Fourth, and finally, another tax payer may not claim the individual as a
dependent.”®

B. The Tax Benefits of Health Savings Accounts

HSAs provide several important tax advantages that offset the benefits lost
when shifting away from an ESI model. Foremost, the contributions an indi-
vidual makes to his HSA are tax-deductible, and employer contributions are
excluded from the employee’s taxable income.”” Employers also receive federal
and state tax deductions for any contribution made to their employees” HSAs,
which reduce employers’ gross payroll amounts.”® In sum, the HSA model
provides tax benefits comparable to those already received by employers and
employees under the ESI model.

HSAs also provide new fiscal benefits. For instance, HSA funds can be
invested in the same fashion as IRA assets and grow tax-free without limita-

89. La Couture, supra note 70; DEp’T oF TREASURY, PuBLICATION 502: MEDICAL AND DENTAL EXPENSES
(2016), https://www.irs.gov/pub/irs-pdf/p502.pdf [https://perma.cc/ESZS-FLGJ]. Also note that while
funds can be withdrawn from an HSA to pay for non-qualified medical expenses, such withdrawals
incur tax penalties.

90. Id.

91. Amy Fontinelle, How to Use Your HSA for Retirement, INVEsTOPEDIA (Dec. 23, 2016), http://www.
investopedia.com/articles/personal-finance/091615/how-use-your-hsa-retirement.asp [https://perma.cc/
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Directed Health Plans, 2004-2017, Nat’L CONF. OF STATE LEGISLATURES (Jan. 15, 2018), http://www.ncsl.
org/research/health/hsas-health-savings-accounts.aspx [https://perma.cc/FHS3-YV5P] [hereinafter Health
Savings Accounts and the States).

93. 26 C.F.R. § 601.602 (2018).
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PLaNs 3—4 (2016), https://www.irs.gov/pub/irs-pdf/p969.pdf [https://perma.cc/48HC-25W7].
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96. Id.

97. AETNA, supra note 87.

98. Health Savings Accounts (HSAs), VANGUARD (2016), https://personal.vanguard.com/us/whatweoffer/
overview/healthsavings [https://perma.cc/6QJM-E6ZH] (last visited Oct. 26, 2017).
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tion.”” But unlike IRAs, the funds in HSAs can be withdrawn at any time,
without a tax penalty, to pay for qualified medical costs.'®® Additionally, an
HSA account holder can designate a beneficiary to receive ownership of the
account upon his or her death.'®" If the beneficiary is the account holder’s
spouse, then the HSA funds are transferred without tax implications.'®® The
HSA model therefore provides account holders with additional tax benefits and
new methods for retirement and estate planning.'®?

C. Health Savings Accounts Can Significantly Reduce Health Care Spending

HSAs are also shown to considerably reduce health care spending, and many
employers successfully lowered their health expenditures by shifting to an
HSA-centric health care model.'® The Employee Benefit Research Institute’s
2013 analysis of a large employer that replaced its traditional ESI with an HSA
system found that the HSA system substantially reduced total health care
spending over a four-year period, with the first-year alone seeing a reduction of
25% in health spending and $527 per person in the aggregate.'®’

A recent study by the Health Care Cost Institute is even more optimistic,
demonstrating that HSA models both reduce health care spending and improve
employees’ health.'*® The research also examined the effect shifting to an HSA
model would have on health care spending and use by comparing a subset of
individuals who shifted to the HSA model against a population group that
remained on traditional insurance models.'”” The findings over the five year
period from 2010 to 2014 showed that the HSA subset (1) reduced their health
care spending and usage over the timeframe, (2) received more timely care and
thus did not require as many emergency room visits, and (3) was healthier and
therefore required less medical care.'*®

The Health Care Cost Institute study suggests that a shift to an HSA model would
result in a healthier United States while achieving sustained reductions in total health

99. La Couture, supra note 70.

100. Id. Note that withdrawn funds used for purposes other than qualified medical expenses are
subject to a tax penalty. /d.
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care spending. In fact, studies project that an aggregate shift to an HSA model would
reduce health care spending by 12.5% in the United States.'® Considering that annual
spending in this industry exceeds $3.2 trillion, achieving sustained reductions would
amount to more than $400 billion in savings per year.

V. ExpPANSIVE AND COMPULSORY HEALTH SAVINGS ACCOUNTS: THE KEYSTONE FOR
REFORM

Despite the myriad benefits of shifting to an HSA health care model, federal
law limits potential gains by imposing artificial constraints on HSAs. These
constraints not only stifle the reformative capabilities of HSAs, but they also
contravene the mission and characteristics of an ideal health care system.

A. Characteristics of an Ideal Health Care System

A common misconception is that medical care solely defines the quality of a
medical system. Yet many other elements warrant consideration, including the
efficiency of health care delivery, the accessibility and affordability of medical
care, and the total economic costs of the health care system.''* There are also
secondary considerations, such as deterring “moral hazards” of health care
over-utilization and eliminating “free rider” problems whereby the uninsured
have their medical costs passed on to other consumers.'"!

In light of these considerations, an ideal health care system consists of the
following: affordable and quality medical care to all of society in a manner that
is cost-effective, eliminates unnecessary consumption, and ensures that all
citizens are participants. At its core, an ideal health care system is centered
around consumers who are incentivized and empowered to make prudent
medical and fiscal choices.'"?

Upon examining the previously mentioned attributes of an ideal health care
system, the current HSA model is rife with artificial constraints that limit its
reformative capabilities.''” The low contribution limits and recent reductions to
the number of qualified medical expenses are particularly damaging, as they
diminish participation in HSAs, therefore limiting HSAs potential utility."'*
HSAs have also been confined by new restrictions promulgated by the Afford-
able Care Act, such as the removal of over-the-counter medications from the list
of medical costs that qualify for tax-free HSA coverage.''> Without universal
and large-scale implementation, HSAs will be unable to positively impact the
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health care crises in the United States.''® In order for HSAs to effectuate
sustained health care reform in the country, two legislative changes are neces-
sary. First, the statutory constraints on HSAs must be removed and the scope of
HSAs must be expanded. Second, HSAs must be compulsory for all citizens
and lawful residents.

B. Expanding Health Savings Accounts and Removing Artificial Constraints

The primary goal of HSA expansion is to return decision-making control
back to consumers, which results in a more choice-oriented and competitive
health care marketplace.''” The first adjustment should therefore be an enlarge-
ment of contribution limits so that nearly all individuals could use HSA funds
for 100% of their medical needs.''® With yearly medical expenditures at approxi-
mately $10,000 per person,''® raising the annual contribution limits to $10,000
per individual and $20,000 per family brings HSAs closer to enabling consum-
ers to financially control all their medical care.'*’

The enlargement should also apply to qualified medical expenses so that HSA
account holders are permitted to use their funds for all medical expenses,
including insurance premiums.'?' This would allow consumers to advanta-
geously select the amount of risk they are willing to assume regarding their own
health and would likely result in many uninsured individuals enrolling into
affordable HDHPs because their premiums could be paid out of the HSA.'*?
Increasing individuals’ contact with the insurance marketplace would likely
improve the population’s health, as a lack of health insurance is a perceived link
to poor personal health in the United States.'*? Increased contact would also
ensure that consumers have the option of fully preserving the tax benefits they
currently receive under the ESI model.

Employers should not be limited in the amount of tax-deductible contribu-
tions they choose to make to their employees’ HSAs. Specifically, employers’
contributions into employees’ HSAs should no longer count against the contribu-
tion limits for employees, and employers should have no cap on the amount
they can contribute into their employees’ accounts. These changes would better
conserve the tax benefits employers currently receive under the ESI system and
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thereby mitigate the chief concern about transitioning to a consumer-driven
health care model. Removing these current HSA limits would also promote a
competitive health care marketplace, as employers would compete against each
other to procure high-potential employees by offering better contribution plans
as part of their compensation packages.'** This increased customization of
compensation packages also benefits employees in their ability to individually
negotiate contribution plans.'*’

To further ensure individuals have full ownership and control over their
health care dollars, Congress should also eliminate the current eligibility require-
ments for HSAs.'?® Most importantly, the requirement for individuals to have
an HDHP in order to open an HSA should be eliminated, as this current
prerequisite provides no discernible health care benefit.'>” Removing this require-
ment would ensure that true competition returns to the health care market,
because consumers would no longer have a mandate to enroll in specific
insurance plans in order to maintain an HSA.'*® The elimination of this mandate
would vastly expand consumers’ health care choices—the health insurance
marketplace would need to diversify so that more competitive health plans were
offered to meet the health needs of specific subsets of the population.'* This
competition would incentivize insurance providers to reduce costs, supply more
information to consumers, and provide higher quality service to remain commer-
cially attractive, thereby ensuring that individuals would receive more value
from their health plans.'*°

Finally, there should be no tax implications for any beneficiary the HSA
account holder selects. The ability to bequeath account funds without subjecting
beneficiaries to standard inheritance and estate taxes would incentivize greater
use of HSAs."*' This would also encourage account holders to contribute more
to their HSAs because their beneficiaries are not subjected to estate taxes.
Furthermore, since the beneficiary would become the new account holder of the
HSA, he or she would still be required to use the account funds for medical
purposes or else incur tax penalties.'’” Because the HSA would be ear-
marked, beneficiaries will most likely choose to avoid incurring punitive
“losses” and would therefore be less likely to use the funds for expenses
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unrelated to healthcare.'??

C. Compulsory Health Savings Accounts

The second necessary legislative change is to make HSAs compulsory for all
American citizens and lawful residents.'** To implement this change, a mini-
mum flat-rate percentage of individuals’ monthly wages and salary would be
automatically deducted and contributed to their HSAs. An aggregate cap on
deductions could be instituted when the account balance reaches $34,000,
which is the near equivalent of deduction caps in other countries with a
comparable system.'*> As with 401(k) retirement accounts, employees could
also select additional amounts to deposit into their accounts each year.'*®

A compulsory HSA model would amplify and sustain the aforementioned
benefits of the HSA model, such as reducing aggregate health care spending and
increasing informed and conscientious health care utilization among consum-
ers.">” Moreover, the compulsory model would also provide new benefits. First,
compulsory HSAs would expand health care coverage by covering working
individuals who remain uninsured either because they were not offered ESI or
because they have been unable to afford their share of the insurance premiums.
This represents a sizeable group, as approximately fourteen million Americans
fall within this category.'*® Considering recent estimates that nearly 28 million
non-elderly adults in the United States still lack health insurance, a compulsory
HSA model would be a more efficient and dependable method for reducing the
number of uninsured Americans than the individual mandate of the Affordable
Care Act, as the “enrollment” of these working individuals into health care
coverage would be both compulsory and automatic.'*’

Another benefit of the compulsory HSA system is that it would ensure the
benefits and costs of health care were spread more evenly across society. The
compulsory HSA model better captures the economic actuality that health care
reforms should affect as many individuals as possible (regardless of their earned
income) because a person who earns $50,000 a year can incur equal medical
expenses as a person who earns $1 million a year.'*® For this reason, the
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socioeconomic interests compelling health reform are largely independent from
income levels.'*" A compulsory HSA system would more accurately reflect this
economic reality because it mandates that individuals set aside sums to pay for
their medical costs or to enroll in insurance plans.'*

A compulsory HSA model would also mitigate the free rider problem pervad-
ing the United States health care system. Presently, free riders can elect not to
enroll in health insurance and spend their money elsewhere with the assurance
that the community will bankroll their medical expenses if they cannot afford to
pay for them.'** This practice persists despite the tax penalties imposed by the
individual mandate of the Affordable Care Act, because individuals often
conclude that any health care costs they may incur will eclipse the monetary
limits of the punishment.'** Essentially, free riding currently works because of
an implied social agreement that no one will go without health care.'*> The
Emergency Medical Treatment and Active Labor Act bolsters this social con-
tract because it requires Medicare-participating hospitals to treat and stabilize
any patient that is in an emergency condition, regardless of that patient’s
citizenship, legal residency or ability to pay.'*® Under a compulsory HSA
system, however, working individuals would no longer be able to opt out of
paying for any of their medical costs and therefore would be unable to exploit
the larger population by free riding. This change would essentially eliminate the
previous social contract and replace it with new expectations for health care
consumers.

Making HSAs compulsory would similarly eliminate a key psychological
pitfall among many heath care consumers. Consumers presently decide how
much they will contribute to their HSAs while in generally good physical and
mental health.'*” This leads to a self-enhancement bias where individuals
underestimate the likelihood of their future medical needs and therefore under-
fund their HSAs."** A compulsory HSA model removes this cognitive fallacy.
Because consumers in the working population would be forced to contribute a
minimum amount to their accounts each month, their unrealistic medical projec-
tions could not override the base funding they are obligated to provide. More-
over, because these HSAs would be permitted to pay for insurance premiums,
these individuals would also have resources set aside to enroll in an HDHP or
other catastrophic health insurance to cover extraordinary medical expenses.

141. Id.

142. Id.

143. Id.

144. Margot Sanger-Katz, Ignoring the Penalty for Not Buying Health Insurance, N.Y. TiMEs (May
20, 2015), https://www.nytimes.com/2015/05/21/upshot/penalty-for-not-buying-health-insurance-might-
be-too-light.html; Kaiser FamiLy Founp., supra note 138, at 7.

145. Margot Sanger-Katz, supra note 144.

146. 42 U.S.C. §1395dd (2012).

147. Cate, supra note 54, at 295.

148. Id.



https://www.nytimes.com/2015/05/21/upshot/penalty-for-not-buying-health-insurance-might-be-too-light.html
https://www.nytimes.com/2015/05/21/upshot/penalty-for-not-buying-health-insurance-might-be-too-light.html

334 THE GEORGETOWN JOURNAL OF Law & PuBLIC PoLicy [Vol. 16:315

D. Singapore: An International Case Study

Singapore’s Medisave program, a system of mandatory medical savings,
provides a model for the effective implementation of expansive and compulsory
HSAs.

Medisave was instituted in 1984 to reflect the new national philosophy that
each individual should be responsible and pay for his own health care, which
was a marked shift away from the previous system of universal health care.'*’
At its core, Medisave is a compulsory savings program whereby a percentage of
an individual’s monthly salary is automatically deducted and deposited into a
Medisave account owned by that person.'’® The Medisave account acts as
self-insurance, and funds can be withdrawn to pay for hospitalization and
outpatient expenses for the account owner and his immediate family.'>' When a
Medisave account balance reaches the equivalent of approximately US $34,000,
surplus funds are carried over into another account that can be used for
non-health care purposes.'>> When the Medisave account holder dies, all remain-
ing balances are allocated to beneficiaries in accordance with the deceased’s
will.'>?

Medisave covers approximately 85% of the Singaporean population, and the
average account balance is approximately US $18,000.">* The remaining 15%
of the population is covered by two programs. The first, Medishield, is a
national risk-pooling health insurance plan into which all Singaporeans and
permanent residents are automatically enrolled and for which the premiums are
paid out of Medisave accounts. The second, Medifund, is a government endow-
ment fund that assists indigents and other citizens and permanent residents with
the payment of their medical bills.">> Through these programs, the Singapore
health care model effectively reshaped the primary role of the government into
ensuring that individuals save for unexpected medical expenses.'>°

The diminished government role immediately cut the Singaporean govern-
ment’s share of total health care expenditures from 50% to 20%.">” Spending
reductions have been maintained over time, as the government’s health expendi-
tures now account for only 2.1% of GDP—a 50% reduction from pre-Medisave
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levels.'*® Aggregate spending on health care is now only 4.9% of GDP,"** or US
$2,752 per capita, and is nearly 360% less than per capita spending in the
United States.'® The reduced spending bolsters the Singaporean economy and
enables the government to maintain regular budget surpluses and low tax
rates.'®' For example, the top personal income tax rate in Singapore is currently
22%,'%* nearly half the rate of the highest income tax bracket in the United
States.'®> Equally as important, these fiscal advantages have not come at a cost
to the health of Singaporeans.'®*

Despite spending considerably less on health care, Singaporeans are signifi-
cantly healthier than Americans.'®® In fact, the Singaporean health system has
gained international recognition for its cost-effectiveness and excellent quality
of care. The World Health Organization ranks Singapore as the sixth best
system among 191 countries,'®® and the Economist Intelligence Unit ranks the
country second in terms of health outcomes.'®” In the 2016 Bloomberg Rank-
ings, which evaluate countries according to data from the United Nations,
World Bank, and World Health Organization, Singapore was rated the healthiest
country in the world, due largely to the fact that it is was also the second-
highest ranked health care system in terms of efficiency.'®®

The principal reason the Singaporean health care system works so well is that
it places responsibility for individual health-care decisions and spending on
consumers.'® Because Singaporeans directly bear the costs of their health care
consumption, they have been incentivized, or “nudged,” to make rational
medical decisions and healthier lifestyle choices.'”® If the United States could
replicate a fraction of the reduced government spending and improved popula-
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tion health seen in Singapore, the decrease in health care costs would be
astronomical.

E. A Final Cautionary Note on the Limits of Compulsory Health Savings
Accounts

This Note argues the merits of shifting to a compulsory HSA health care
system in the United States. However, the compulsory HSA model alone is not
a sufficient method for resolving all the current health care deficiencies in the
United States. Other changes to the health care system are still necessary to
provide for the medical needs of those who are unemployed or destitute, or
whose wages are insufficient to cover their expensive health care.

A logical solution to these shortcomings would be to mirror the Singaporean
approach, whereby the United States government would (1) provide an auto-
matic, risk-pooling national insurance plan to protect people from catastrophic
medical expenses, and (2) create an endowment fund to assist individuals who
are impoverished, unemployed, or otherwise cannot pay their medical ex-
penses.'”" This model reflects the practical reality that, despite the consumer-
driven health system removing the government as a primary provider of health
care, the government should not remain a passive bystander within the United
States health system. Indeed, a consumer-centric model with ancillary govern-
ment assistance would better ensure that all Americans and lawful residents
have adequate health care access and coverage.'””

A compulsory HSA system would successfully begin the journey toward
comprehensive and sustained health care reform, which the United States sorely
needs. Further, a compulsory HSA model would be an incremental shift towards
an ideal health care system. The realization of such a system would catalyze a
sociological and economic transformation across the country.

VI. CONCLUSION

In its current state, the United States health care system is substandard,
unsustainable, and will hamstring future economic development in the country.
Despite higher public and private spending than peer nations, the United States
still has inferior population health and inferior access to care.'”® The principal
cause of this deficiency is that consumers are too detached from their own
health care. Shifting to a consumer-driven health care system would ameliorate
this problem, and the HSA is an ideal vehicle for doing so. Data shows that a
greater emphasis on HSAs would reduce health care spending in the United
States by as much as $400 billion a year. Consumers are also more likely to
make healthier lifestyle choices and rational medical decisions once they be-
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come responsible for health care payments at the point of service, leading to a
healthier American population.

The possibilities for reduced spending are even greater under a more expan-
sive and compulsory HSA system. The benefits of the HSA model would be
amplified without its current and unnecessary statutory constraints, and a compul-
sory system would ensure that a larger percentage of Americans cover the costs
of their own medical needs. Producing a more fiscally responsible and rational
consumer base would also reestablish a traditional supply-and-demand model in
the health care marketplace. This would force insurers to provide more diversi-
fied and cost-effective health insurance, guaranteeing that consumers could
advantageously select high-quality health plans that are better tailored to meet
their actual health care needs. The end result would be a more cost-effective
health care system and a healthier American population.
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