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The most promising first step toward ensuring democratic accountability in the 

administrative state is to adopt a proposal made by the only Supreme Court jus-

tice in history to be nominated by a president of one party and confirmed during 

the administration of a president of the other—Stephen Breyer. In his 1993 book, 

Breaking the Vicious Circle, Justice Breyer summarized the U.S. approach to 
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regulation as an irrational combination of too little regulation of some risks and 

too much regulation of others.1 He attributed those unfortunate characteristics to 

politicians’ reactions to famously inaccurate public perceptions of risks. He iden-

tified an expanded version of the Office of Information and Regulatory Affairs 

(OIRA) as a partial solution to the problem of irrational and inconsistent patterns 

of regulation. 

Justice Breyer documented well both his claim that our present system of gov-

ernment regulation is irrational and inconsistent and his claim that the root of the 

problem lies in the understandable reactions of politicians to the cognitive limita-

tions of the public.2 His proposed solution is even more needed and even more 

promising in today’s political climate than it was in 1993. An expanded version 

of OIRA, coupled with legal doctrines that preclude agencies and the President 

from exceeding the boundaries on their powers, can ensure the democratic 

accountability of the administrative state. 

In Part I, I describe OIRA and the role that it has played for over forty years in 

assisting presidents in their efforts to improve the performance of the administra-

tive state. In Part II, I describe Justice Breyer’s proposal to expand OIRA and the 

advantages that he attributes to his proposed expansion. In Parts III and IV, I 

describe two other expansions of OIRA that other scholars have proposed and the 

ways in which those expansions would enhance the President’s ability to use 

OIRA to improve the performance of the administrative state. In Part V, I 

describe the extreme and growing political polarity that is adversely affecting 

the nation’s ability to maintain rational and consistent regulatory policies and 

the ways in which an expanded version of OIRA would reduce the adverse 

effects of political polarity. In Part VI, I describe the legal doctrines that courts 

should adopt to assist the President in his efforts to improve the performance of 

the administrative state, reduce the adverse effects of political polarity, and 

ensure that the President and the administrative state cannot stray outside the 

boundaries on their power. 

I. OIRA 

OIRA is an agency within the Office of Management and Budget (OMB) in the 

White House.3 

WHITE HOUSE, INFORMATION AND REGULATORY AFFAIRS, https://www.whitehouse.gov/omb/ 

information-regulatory-affairs/ [https://perma.cc/XG4J-CXUD]. 

It consists of an Administrator who is nominated by the President 

and confirmed by the Senate and approximately forty-five full-time employees 

who are civil servants. The employees include economists, lawyers, and policy 

analysts who specialize in regulatory economics. 

President Reagan assigned OIRA its most important task in 1981 when he or-

dered it to review major rules that are proposed by Executive Branch agencies. 

1. STEPHEN BREYER, BREAKING THE VICIOUS CIRCLE: TOWARD EFFECTIVE RISK REGULATION 

(1993). 

2. See also DANIEL KAHNEMAN, THINKING, FAST & SLOW (2011); JUDGMENT UNDER UNCERTAINTY: 

HEURISTICS AND BIASES (Daniel Kahneman et al. eds., 1982). 

3.
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Every subsequent president has continued to use OIRA for that purpose.4 Cass 

Sunstein, the OIRA Administrator during the Obama Administration, has 

described the two primary ways in which OIRA performs its review function.5 

First, it solicits and assembles the views of all agencies who have roles that are 

related to the proposed rules and transmits those views to the President. 

Second, it engages in cost-benefit-analysis (cba) of the proposed rule to deter-

mine whether its benefits exceed its costs and to identify any alternative that 

would improve the ratio of costs to benefits. 

OIRA review is the most effective method the President can use to execute the 

laws. Then-Chief Justice and former President Taft described that challenging 

task in Myers: 

The vesting of the executive power in the president was essentially a grant of 

power to execute the laws. But the President alone and unaided could not exe-

cute the laws. He must execute them by the assistance of subordinates. This 

view has since been repeatedly affirmed by this Court.6 

He went on to hold that Congress could not interfere with the President’s 

power to remove an officer of the Executive Branch. 

The President might try to fulfill his responsibilities to execute the laws by 

attempting to directly monitor the performance of his subordinates and to remove 

those who refuse to execute the laws in ways that reflect his views of wise policy. 

That would be an exercise in futility. There are 1,242 principal officers and tens 

of thousands of inferior officers who have the power to execute the laws.7 No 

president can monitor and supervise the performance of all those presidential sub-

ordinates. OIRA is by far the most promising institution to perform that task. 

The OIRA Administrator is in an excellent position to perform the critical 

monitoring and supervision functions for the President. The President can and 

should delegate the monitoring and supervision roles exclusively to the OIRA 

Administrator.8 If, at any point in time, the President becomes displeased with the 

Administrator’s performance of those roles, the President can and should replace 

the Administrator. As one former OIRA Administrator described the relationship 

between the President and the OIRA Administrator to me in confidence: “The 

Administrator’s office is just a stone’s throw from the oval office. If anyone 

4. Exec. Order No. 12,291, 3 C.F.R. § 127 (1981), revoked by Exec. Order No. 12,866, 3 C.F.R. § 

638 (1993). 

5. Cass R. Sunstein, The Office of Information and Regulatory Affairs: Myths and Realities, 126 

HARV. L. REV. 1838 (2013). 

6. Myers v. United States, 272 U.S. 52, 117 (1926). 

7. Anne Joseph O’Connell, Actings, 120 COLUM. L. REV. 613, 627 (2020). 

8. Throughout this essay I use the term “supervise” rather than “control” to describe the relationship 

between the President and agencies. That choice of terminology reflects my agreement with Peter 

Strauss’ article, “Overseer, or ‘The Decider’?.” Peter L. Strauss, Overseer, or “The Decider”? The 

President in Administrative Law, 75 GEO. W. L. REV. 695 (2007). 
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doubts that close proximity, I can show them the scar on my head that I got when 

I misunderstood the president’s expectations of me on one occasion.” 
Some presidents have departed from the method of monitoring and supervision 

that President Reagan initiated by delegating the monitoring and supervision 

functions to multiple White House offices. Two scholars conducted an empirical 

study that illustrates the predictable adverse effects of such a dispersion of 

responsibility.9 The President’s subordinates who were responsible for decision 

making in one important agency reported that they were the subject of attempts 

by eighteen White House offices to influence their decision making in major 

rulemakings. 

Each of the eighteen offices purported to speak for the President. Yet, they of-

ten differed significantly in their characterizations of the President’s preferences. 

OIRA was the only office that communicated with the Agency with respect to ev-

ery major rulemaking and the only office that communicated in a consistent and 

systematic manner. The Agency decision makers were understandably confused 

by the inconsistent messages that they received from the other White House offi-

ces with respect to some of the Agency’s major rulemakings. 

The many White House offices employ thousands of people. It is as unrealistic 

to expect the President to monitor and supervise the performance of all the White 

House offices and presidential advisors as it is to expect him to monitor the per-

formance of the hundreds of agencies in the Executive Branch. To be effective, 

the President must assign the functions of monitoring and supervising the per-

formance of his subordinates exclusively to a single White House office. 

By numerous measurements, OIRA has performed its critical monitoring and 

supervision functions well. OIRA is required by statute to report the results of its 

monitoring and supervision efforts to Congress each year.10 It complies with that 

duty by reporting the estimated benefits and estimated costs of every major rule 

that was issued by an Executive Branch agency during the prior ten-year period. 

Those reports estimate that the aggregate benefits of the rules have exceeded the 

aggregate costs of the rules by a factor of approximately six to one. There is no 

significant difference between the net benefits of the major rules issued in 

Republican administrations and Democratic administrations. 

In-depth studies have identified much broader and deeper indirect beneficial 

effects of OIRA review of major rules. Agencies have responded to the expecta-

tion that OIRA will engage in cost-benefit analysis of their major rules by increas-

ing dramatically their own efforts to estimate the costs and benefits of their rules 

and to draft rules that will maximize net benefits.11 Thus, for instance, the EPA 

has increased the number, quality, and influence of the professional economists 

9. Lisa S. Bressman & Michael P. Vandenbergh, Inside the Administrative State: A Critical Look at 

the Practice of Presidential Control, 105 MICH. L. REV. 47 (2007). 

10. See Richard J. Pierce, Jr., The Regulatory Budget Debate, 19 N.Y.U. J. LEGIS. & PUB. POL’Y 249, 

250 (2016). 

11. Michael A. Livermore, Cost Benefit Analysis and Agency Independence, 81 U. CHI. L. REV. 609, 

613 (2014). 
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that it employs and has enlisted the services of many of the top regulatory econo-

mists in the world as consultants. It now has economic analysis capabilities that 

match or exceed those of any institution in the country. 

II. JUSTICE BREYER’S PROPOSED EXPANSION OF OIRA 

In Breaking the Vicious Circle, Justice Breyer acknowledges the improvements 

that OIRA review of major rules has accomplished, but he identifies a deficiency 

that has long been the basis for persistent criticisms of OIRA’s role. OIRA’s ex-

pertise is primarily in regulatory economics. It has no expertise with respect to the 

hard science components of regulatory decision making. That dearth of relevant 

scientific expertise sometimes causes OIRA to fail to identify and estimate some 

of the most important potential costs and benefits of a proposed major rule. 

Justice Breyer urged Congress and the President to respond to this weakness of 

OIRA review by expanding the number of civil servants that it employs to include 

scientists with expertise in every field that is relevant to agency decision making. 

With this expansion OIRA would be in a much better position to perform its mon-

itoring and supervision functions on behalf of the President. It would also be 

well-positioned to perform important related functions. Thus, for instance, it 

would be able to assist the President in harmonizing and coordinating the func-

tions of regulatory agencies and prioritizing the health, safety, and environmental 

risks that are candidates for regulation. 

III. PROPOSALS TO SUBJECT INDEPENDENT AGENCIES TO OIRA REVIEW 

Many scholars and former OIRA heads have urged the President to expand the 

scope of OIRA’s responsibilities to include review of major rules issued by what 

have traditionally been called the “independent” agencies, e.g., SEC, FTC, 

FERC, etc.12 

Susan Dudley & Sally Katzen, One Trump-Era Notion that Biden May Want to Embrace, WALL 

ST. J. (Jan. 1, 2021), https://www.wsj.com/articles/one-trump-era-notion-biden-may-want-to-embrace- 

11609710056 [https://perma.cc/L72H-R8TF]; see also Peter Strauss & Cass Sunstein, The Role of the 

President and OMB in Informal Rulemaking, 38 ADMIN. L. REV. 181, 202–05 (1986). 

The case for such an expansion has become stronger over time. 

Exempting agencies with the power to issue major rules from the scope of 

OIRA review deprives the nation of both the direct and indirect benefits of OIRA 

review. We have no way of knowing whether major rules issued by those agen-

cies yield benefits that exceed the costs that they impose. Studies have found that 

agencies not subject to OIRA review do not engage in the kind of sophisticated 

economic analysis of proposed rules that characterizes the performance of agen-

cies that are subject to OIRA review.13 

As I will discuss in greater detail in section VI, changes in both the law applica-

ble to “independent agencies” and the practices of such agencies greatly weak-

ened the historical justification for exempting them from OIRA review. The 

Supreme Court has held that Congress cannot create an agency that is headed by 

12.

13. Livermore, supra note 11. 
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an individual who is not subject to the power of the President to remove him with-

out stating a cause for removal.14 The Court has held that Congress can insulate 

two agencies that are headed by multi-member bodies from plenary control by the 

President because those agencies do not perform executive functions,15 but that ra-

tionale has no application to any agency with the power to issue a major rule. 

IV. PROPOSALS TO GIVE OIRA THE POWER TO ENGAGE IN EX POST REVIEW OF 

MAJOR RULES 

OIRA engages in ex ante review of estimates of the costs and benefits of pro-

posed major rules. Its estimates are subject to a significant margin of error. 

Scholars have long recognized the critical need to add ex post analysis of the 

costs and benefits of major rules to OIRA’s ex ante estimates.16 

Susan Dudley & Sally Katzen, Crossing the Aisle to Streamline Regulation, WALL ST. J (May 

13, 2019), https://www.wsj.com/articles/crossing-the-aisle-to-streamline-regulation-11557788679 

[https://perma.cc/G9JG-EJU6]; see also Cass Sunstein, The Regulatory Lookback, 94 B.U. L. REV. 

579 (2014). 

Ex post estimates 

are inherently more accurate than ex ante estimates. 

Ex post estimates are valuable for two purposes. First, by comparing ex post 

estimates with ex ante estimates, OIRA can identify flaws in its methods of mak-

ing ex ante estimates. OIRA and regulatory agencies can then improve the accu-

racy of their ex ante estimates by correcting their methodology to reflect and 

reduce those flaws. Second, ex post estimates can be used as the basis to identify 

existing rules that should be rescinded, replaced, or amended. 

Every President for the past 45 years has ordered regulatory agencies to engage 

in ex post evaluation of their rules.17 

Gerhard Peters & John T. Wooley, Executive Order 12044—Improving Government 

Regulations, THE AMERICAN PRESIDENCY PROJECT, U.C. SANTA BARBARA, https://www.presidency.ucsb. 

edu/documents/executive-order-12044-improving-government-regulations [https://perma.cc/3BFA-WSQU]. 

The results have been disappointing both 

quantitatively and qualitatively. That result should not be surprising. Regulatory 

agencies confront two major obstacles to accurate, thorough, and candid ex post 

evaluation of their rules—competing demands on scarce resources and a natural 

reluctance to acknowledge their past mistakes. An expanded version of OIRA 

would not confront those obstacles. It would be in an excellent position to per-

form the ex post evaluations of existing rules that we so desperately need. 

V. INCREASED POLITICAL POLARITY HAS INCREASED THE NEED FOR AN 

EXPANDED OIRA 

During the thirty years since Justice Breyer proposed an expansion of OIRA, 

political polarity has increased dramatically.18 That increase manifests itself in 

14. See Collins v. Yellen, 141 S. Ct. 1761 (2021); see also Seila Law LLC v. Consumer Fin. Prot. 

Bureau, 140 S. Ct. 2183 (2020). 

15. See Wiener v. United States, 357 U.S. 349 (1958); see also Humphrey’s Ex’r v. United States, 

295 U.S. 602 (1935). 

16.

17.

18. See generally DARRELL WEST, DIVIDED POLITICS, DIVIDED NATION: HYPERCONFLICT IN THE 

TRUMP ERA (2020). 
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many ways. The bipartisan votes to confirm nominees for positions as judges, 

Justices, and Officers of the United States that used to be the norm have com-

pletely disappeared.19 A nominee is fortunate if she can persuade a handful of 

members of the opposition party to vote to confirm her appointment. The biparti-

san compromises that often resulted in unanimous votes to enact or amend major 

regulatory statutes are also a relic of history.20 Increasingly, Presidents must face 

the reality that they can address regulatory issues only by taking executive 

actions. In most cases, those actions can be taken only by agencies that are acting 

based on the powers that Congress delegated to them thirty to eighty years ago. 

The increased political polarity also affects the incentives of presidents and 

their subordinates who head agencies. The Republican and Democratic parties 

hold opposite views on many important issues. Every newly elected President 

and his appointees have an incentive to respond to the preferences of the base of 

their party and to reverse the major decisions of their predecessors. This tendency 

can produce a new and more extreme version of the problems of inconsistency 

and irrationality that inspired Justice Breyer to propose an expanded version of 

OIRA. No country can prosper and meet the needs of its citizens effectively if it 

lurches from far right to far left and back every four to eight years. 

An expanded version of OIRA can serve as a much-needed counterweight to 

the tendency of each president and his appointees to reverse the policies of their 

predecessors. The OIRA Administrator and the President for whom she works 

will change with every administration, but the nonpartisan team of professional 

social scientists and scientists who engage in the ex ante and ex post analyses of 

proposed and existing major rules will remain constant from one administration 

to the next. The expanded version of OIRA that Justice Breyer and others propose 

will provide the President with the powerful ammunition that he needs to respond 

to the instinctive and untutored pressures from his base to reverse all the policies 

of his predecessor. 

VI. DOCTRINES THAT ENABLE AN EXPANDED OIRA TO ENSURE THE DEMOCRATIC 

ACCOUNTABILITY OF THE ADMINISTRATIVE STATE 

As Justice Breyer recognized, an expanded version of OIRA is only one impor-

tant step in creating a legal environment that ensures the rationality and demo-

cratic accountability of the administrative state. To be fully effective for those 

purposes, we must combine an expanded OIRA with an appropriate combination 

of judicially enforced doctrines applicable to the administrative state. Fortunately, 

we are well on our way toward the creation and application of a combination of 

doctrines that will work well with the expanded version of OIRA to further that 

goal. I will describe those doctrines under four headings—doctrines that allow the 

19. O’Connell, supra note 7. 

20. Richard J. Pierce, Jr., Delegation, Time, and Congressional Capacity, 105 IOWA L. REV. ONLINE 

1, 6–12 (2021); see also Richard J. Pierce, Jr., The Combination of Chevron and Political Polarity Is 

Having Awful Effects, 70 DUKE L.J. ONLINE 91, 105–10 (2021). 
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President to effectively supervise a large and powerful executive, reliance on tex-

tualism to ensure that agencies and the President remain within the boundaries set 

by Congress, doctrines that encourage agencies to maintain consistent policies 

over time that deters agencies from changing their policies without giving well 

supported reasons for such changes, and doctrines that accord an appropriate level 

of deference to agency policy decisions in ways that encourage agencies to use the 

methods of making those decisions that are most likely to yield politically ac-

countable policies. 

A. Presidential Supervision of the Executive 

At the time that Justice Breyer proposed an expansion of OIRA, there was ro-

bust debate about the law governing what have traditionally been called “independ-

ent agencies.” Historically, the characterization of an agency as “independent” has 

been based entirely on a single criterion—whether the President can remove the 

head of the agency without stating a cause for removal.21 Many people, including 

some strategically placed members of Congress, believed that some agencies should 

be insulated to some extent from the supervisory power of the President. President 

Reagan and his successors exempted “independent agencies” from OIRA’s power 

to review proposed major rules. As a result, agencies like the SEC are free to issue 

major rules with little to no evaluation of their expected costs and benefits. 

The debate about the legal status of “independent agencies” has largely been 

settled. In two opinions issued in 2020 and 2021, the Supreme Court held that 

Congress cannot limit the power of the President to remove the head of an agency 

by requiring the President to state a cause for removal.22 That eliminated the stat-

utory for-cause requirement applicable to the heads of two of the three agencies 

that were led by individuals who could only be removed for cause. Immediately 

after the Court issued the second of those opinions, President Biden asked the 

Office of Legal Counsel (OLC) whether he could remove without cause the 

remaining agency head who was subject to a statutory for cause limit.23 After 

OLC issued an opinion in which it concluded that the “for cause” limit on the 

power of the President to remove the Administrator of the Social Security 

Administration was unconstitutional, President Biden removed the Administrator 

without stating any cause for removal.24 

Jim Tankersley, Biden Fires Trump Appointee as Head of Social Security Administration, N.Y. 

TIMES (July 9, 2021), https://www.nytimes.com/2021/07/09/business/biden-social-security-administration. 

html [https://perma.cc/AJ3D-22FC]. 

The actions of the Court and the President in 2020 and 2021 left only one out-

standing question about the legal status of “independent agencies”—how to 

21. Patrick Corrigan & Richard Revesz, The Genesis of Independent Agencies, 92 N.Y.U. L. REV. 

637 (2017). 

22. Collins v. Yellen, 141 S. Ct. 1761 (2021); Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. 

Ct. 2183 (2020). 

23. Constitutionality of the Commissioner of Social Security’s Tenure Protection, 45 Op. O.L.C. __ 

(July 8, 2021). 

24.

458 THE GEORGETOWN JOURNAL OF LAW & PUBLIC POLICY [Vol. 21:451 

https://www.nytimes.com/2021/07/09/business/biden-social-security-administration.html
https://www.nytimes.com/2021/07/09/business/biden-social-security-administration.html
https://perma.cc/AJ3D-22FC


interpret two Supreme Court decisions. In 1935, the Court held that Congress 

could limit the power of the President to remove one of the five Commissioners 

of the Federal Trade Commission,25 and in 1958, the Court held that the President 

could not remove a member of the War Claims Tribunal without stating a cause 

for removal.26 These holdings have been historically interpreted to mean that 

Congress can limit the power of the President to remove a member of a multi- 

member agency. 

However, this interpretation has been undermined by a combination of the rea-

sons the Court gave for requiring the President to state a cause for removal of an 

FTC Commissioner and a member of the War Claims Tribunal and the recent pat-

terns of behavior of agency heads. In its opinion that upheld the limit on the 

President’s power to remove an FTC Commissioner, the Court based its holding 

on its characterization of the FTC as an agency that does not perform any execu-

tive functions and that exercises only “quasi-judicial and quasi-legislative” 
powers. That characterization was accurate in 1935. At that time, the FTC often 

advised Congress about whether to enact a statute to address perceived problems 

with respect to the performance of a market. Its only other function was to adjudi-

cate disputes with individual firms that it accused of engaging in unfair practices. 

It had no power to issue rules. 

The present Chair of the FTC has announced her plans to issue many rules to 

define unfair practices,27 and both the Chair and the President behave in ways that 

reflect their obvious beliefs that the FTC performs executive functions subject to 

the supervision of the President. The current chair of the FTC stood behind 

President Biden when he signed an executive order that directed many agencies, 

including the FTC, to change the country’s competition law policies in seventy- 

two ways.28 

The press conference at which the executive order was announced was described and depicted in 

David McCabe & Jim Tankersley, Biden Urges More Scrutiny of Big Business, Such as Tech Giants, 

N.Y. TIMES (July 9, 2021), https://www.nytimes.com/2021/07/09/business/biden-big-business-executive- 

order.html [https://perma.cc/826H-82JL]. 

The President then handed her the pen that he used to sign the execu-

tive order. 

When the Court held that the President could not remove a member of the War 

Claims Tribunal without stating a cause for removal, it characterized the 

Tribunal’s sole functions as indistinguishable from the functions of a federal 

court, where its sole task was to “adjudicate according to law.”29 That reasoning 

may apply to multi-member agencies like the Occupational Safety & Health 

Review Commission (OSHRC). Its sole function is to adjudicate disputes in 

which another agency, the Occupational Safety & Health Administration 

(OSHA), accuses an employer of violating a rule that OSHA issued. It has no 

25. Humphrey’s Ex’r v. United States, 295 U.S. 602 (1935). 

26. Wiener v. United States, 357 U.S. 349 (1958). 

27. Rohit Chopra & Lina Khan, The Case for Unfair Methods of Competition Rulemaking, 87 

U. CHI. L. REV. 357 (2020). 

28.

29. Wiener, 357 U.S. at 349. 
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application to agencies like SEC or FERC that make policy decisions on a regular 

basis by issuing major rules. There is no reason in law or policy to exempt “inde-

pendent agencies” like SEC, FERC, or FTC from OIRA’s power to review major 

rules today, and there are good reasons to extend OIRA review to major rules that 

are proposed by those agencies. 

B. Textualism as the Basis for Limits on the Executive 

Ensuring that the President can effectively monitor and supervise the actions 

of Executive Branch agencies is only part of the way to ensuring the political 

accountability of the administrative state. There must also be means through 

which we ensure that the President and agencies act within the statutory limits of 

their power. Fortunately, the Court’s adoption of a textualist approach to statutory 

interpretation accomplishes that goal. 

In 2015, Justice Kagan famously announced that “we’re all textualists now.”30 

Harvard Law School, The Antonin Scalia Lecture Series: A Dialogue with Justice Elena Kagan on 

the Reading of Statutes, YOUTUBE (Nov. 25, 2015), https://www.youtube.com/watch?v=dpEtszFT0Tg 

[https://perma.cc/Q5LR-GF27]. But see West Virginia v. EPA, 142 S. Ct. 2587, 2626 (2022) (Kagan, J., 

dissenting) (arguing that the new version of the major questions doctrine is inconsistent with textualism). 

The unanimous opinion of Justice Breyer in AMC Capital Management v. FTC31 

illustrates the effect of the Court’s adoption of textualism on attempts by agencies 

to stray beyond the statutory limits that Congress imposes on their powers. 

Before the Court issued its opinion, the FTC had long asserted the equitable 

power to require a firm that engages in an unfair practice to disgorge the profits 

that it made as a result of its unlawful behavior. The agency had enjoyed consid-

erable success in defending that power in circuit courts. The Court unanimously 

put a halt to those efforts by relying on the text of the FTC Act to support its con-

clusion that Congress had not conferred on FTC the power to order a firm to dis-

gorge the profits it made as a result of its unfair practices. 

C. Doctrines that Encourage Consistency 

By subjecting all major proposed rules to rigorous evaluation by a nonpartisan 

team of professional social scientists and scientists, OIRA review can counteract 

the incentives of presidents and their subordinates to respond reflexively and 

thoughtlessly to the demands of the base of their parties to reverse the policy deci-

sions of their predecessors. Doctrines that encourage agencies to maintain con-

sistent policies complement that socially desirable effect of OIRA review. 

Courts have adopted two doctrines that encourage agencies to maintain con-

sistent policies. The first is illustrated by Kent Barnett and Chris Walker’s study 

of 1,330 circuit court opinions reviewing agency actions.32 They found that courts 

upheld longstanding agency interpretations of statutes far more frequently  

30.

31. 141 S. Ct. 1341 (2021). 

32. Kent Barnett & Chris Walker, Chevron in the Circuit Courts, 116 MICH. L. REV. 1 (2017). 
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(87.6%) than recent interpretations (74.5%) or changed interpretations (65.6%).33 

The Supreme Court’s recent opinions also reflect greater deference to longstand-

ing interpretations than to recent or changed interpretations.34 

See, e.g., Am. Hosp. Ass’n v. Becerra, 142 S. Ct. 1896 (2022); Becerra v. Empire Health Found., 

142 S. Ct. 2354 (2022), discussed in Richard J. Pierce, Jr., Is Chevron Deference Still Alive?, REGUL. 

REV. (July 14, 2022), https://www.theregreview.org/2022/07/14/pierce-chevron-deference/ [https:// 

perma.cc/NW8T-9VUM]. 

The second doc-

trine is illustrated by a line of recent opinions in which the Court has imposed on 

agencies a heavy duty to explain why they changed a policy.35 

See, e.g., Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2111 (2016), discussed in KRISTIN 

HICKMAN & RICHARD PIERCE, ADMINISTRATIVE LAW TREATISE §11.6.1; Dep’t of Com. v. New York, 

139 S. Ct. 2551 (2019); Dep’t of Homeland Sec. v. Regents of Univ. of Cal., 140 S. Ct. 1837 (2020); 

Trump v. Mazars, 140 S. Ct. 2019 (2020); Trump v. Vance, 140 S. Ct. 2412 (2020), discussed in Richard 

J. Pierce, Jr., Reason Trumps Pretext, REGUL. REV. (July 30, 2020), https://www.theregreview.org/2020/ 

07/30/pierce-reason-trumps-pretext/ [https://perma.cc/Q5BY-2ER6]. 

D. Doctrines That Encourage Agencies to Make Policy Decisions 

Through Use of Rulemaking 

OIRA only reviews agency policy decisions when those agencies use the 

notice and comment process to issue major rules. Doctrines that encourage agen-

cies to use that process maximize the beneficial effects of OIRA review. Three 

conservative scholars have recently concluded that application of the Chevron 

deference doctrine yields politically accountable policies if, but only if, the 

agency uses the notice and comment rulemaking process to make the decision 

that the court is reviewing. 

Tom Merrill was just named one of the fifty most influential legal scholars of 

all time.36 At the end of the recent book in which he applies a rigorous series of 

criteria to the Chevron doctrine and its many qualifications, Merrill concludes 

that: 

Notwithstanding all these qualifications and corrections, the central lesson of 

Chevron is that the agency, rather than the reviewing court, is the preferred 

institution for filling in the space that Congress has left for future interpretation 

in the statute under which the agency operates. This, as Chevron explained, is 

because the agency is more accountable to elected officials than the reviewing 

court, and the agency has more expertise in understanding the way the statute 

operates in its contemporary incarnation.37 

Merrill would apply Chevron deference only to policy decisions that agencies 

make through use of the notice and comment rulemaking procedure.38 His pre-

ferred review regime consists of two tests. The first can be summarized as a 

33. Id. at 8. 

34.

35.

36. Fred Shapiro, The Most Cited Legal Scholars Revisited, 88 U. CHI. L. REV. 1595, 1603 (2021). 

37. THOMAS MERRILL, THE CHEVRON DOCTRINE: ITS RISE AND FALL AND THE FUTURE OF THE 

ADMINISTRATIVE STATE 243–45 (2022). 

38. Id. at 264. 
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version of the Chevron test that reflects the many qualifications that the Court 

referred to in its 2019 opinion in Kisor v. Wilkie.39 However, courts should apply 

that test only to statutory interpretations that agencies develop through use of the 

notice and comment process. The second test is much less deferential. Courts 

would apply it to all agency interpretations that were not developed through use 

of the notice and comment process. Kristin Hickman and Aaron Nielson have 

reached the same conclusions as Merrill through use of similar reasoning.40 

The notice and comment rulemaking process has advantages that are comple-

mentary to the advantages of OIRA review. Both rely heavily on data and analy-

sis as the basis for making and reviewing major policy decisions. Rules that are 

adopted through use of the notice and comment process also have another quality 

that makes them particularly attractive in the period of extreme political polarity 

that we are now experiencing. Professor Nielson refers to them as “sticky 

rules.”41 They are harder to change than other types of rules. An agency head in a 

new administration can only respond to the pressure to reverse one of his prede-

cessor’s policies if he is willing to devote a lot of scarce resources to the effort 

and he believes that he can amass the data and engage in the analysis necessary to 

persuade a reviewing court to uphold his decision. That is a healthy limit on the 

tendency of the nation to lurch from far right to far left and back every four to 

eight years. 

CONCLUSION 

We can ensure democratic accountability in the administrative state by imple-

menting Justice Breyer’s proposal to expand OIRA by adding scientists to its ros-

ter of economists and policy analysts, adopting the proposals of other scholars to 

extend OIRA review to major rules proposed by “independent agencies” and to 

give OIRA the responsibility to engage in ex post review of existing major rules, 

and by adopting a series of legal doctrines that the Supreme Court is already in 

the process of embracing.  

39. 139 S. Ct. 2400 (2019). 

40. Kristin Hickman & Aaron Nielson, Narrowing Chevron’s Domain, 70 DUKE L.J. 971 (2021). 

41. Aaron Nielson, Sticky Regulations, 85 U. CHI. L. REV. 85 (2018). 
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