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1
QUESTION PRESENTED

Do federal district courts have jurisdiction over
constitutional claims for equitable relief brought by
federal employees, or does the Civil Service Reform
Act impliedly preclude that jurisdiction?
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PARTIES

Petitioners:
Michael B. Elgin
Aaron Lawson
Henry Tucker
Christon Colby

Respondents:

United States of America

U.S. Department of the Treasury
U.S. Department of the Interior

Petitioners initially also sought equitable relief
against the President of the United States and the
individual heads of Respondent federal agencies in
their official capacities. The district court granted
Petitioners’ motion to dismiss their claims against
the individual defendants, and those defendants are
no longer parties.
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OPINIONS BELOW

The opinion of the United States Court of Appeals
for the First Circuit (Pet. App. 1a) is published at 641
F.3d 6. The district court’s decision granting
Respondents’ motion for reconsideration (Pet. App.
39a) is published at 697 F. Supp. 2d 187. The district
court’s decision granting Petitioners’ motion for
partial summary judgment and denying in part and
granting in part Respondents’ motion to dismiss (Pet.
App. 65a) is published at 594 F. Supp. 2d 133.

JURISDICTION

The judgment of the court of appeals was entered
on April 8, 2011. Pet. App. 2a. The Petition for a Writ
of Certiorari was filed on dJuly 7, 2011, and was
granted on October 17, 2011. This Court has
jurisdiction under 28 U.S.C. § 1254(1).

STATUTES INVOLVED

5 U.S.C. § 3328 bars men who fail to register with
the Selective Service from federal Executive agency
employment. It provides:

(a) An individual—

(1) who was born after December 31, 1959,
and 1s or was required to register under

section 3 of the Military Selective Service Act
(50 U.S.C. App. 453); and

(2) who is not so registered or knowingly
and willfully did not so register before the
requirement terminated or became
inapplicable to the individual, shall be
ineligible for appointment to a position in an
Executive agency.
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(b) The Office of Personnel Management, in
consultation with the Director of the Selective
Service System, shall prescribe regulations to
carry out this section. Such regulations shall
include provisions prescribing procedures for
the adjudication of determinations of whether
a failure to register was knowing and willful.
Such procedures shall require that such a
determination may not be made if the
individual concerned shows by a
preponderance of the evidence that the failure
to register was neither knowing nor willful.
Such  procedures may  provide that
determinations of eligibility under the
requirements of this section shall be
adjudicated by the Executive agency making
the appointment for which the eligibility is
determined.

50 U.S.C. app. § 453, which requires men to
register with the Selective Service, is reproduced in
the appendix to this brief at 1a.

The Civil Service Reform Act of 1978 outlines
administrative procedures available to certain
federal employees for certain adverse employment
actions. Pub. L. No. 95-454, 92 Stat. 1111 (codified as
amended in scattered sections of 5 U.S.C.). Relevant
portions of the Civil Service Reform Act are
reproduced at Pet. App. 108a.

STATEMENT OF THE CASE

Petitioners Michael B. Elgin, Aaron Lawson,
Henry Tucker, and Christon Colby are former federal
employees. Joint Appendix (JA) 3. Each was
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terminated or constructively terminated from his
federal employment under 5 U.S.C. § 3328, which
imposes a lifetime bar to federal Executive agency
employment on men who do not register with the
Selective Service between the ages of 18 and 26. JA
3-5. Petitioners brought this action in district court
against their former employers, Respondents United
States, U.S. Department of the Treasury, and U.S.
Department of the Interior. JA 6-8. Petitioners
challenged 5 U.S.C. § 3328 as a bill of attainder and,
along with 50 U.S.C. app. § 453, as violative of their
constitutional rights to equal protection on the basis
of sex, seeking injunctive and declaratory relief. JA
5. The district court rejected Respondents’ assertion
that it lacked jurisdiction to review Petitioners’
claims because the Civil Service Reform Act (CSRA),
92 Stat. 1111, impliedly precludes federal district
courts from granting equitable relief for
constitutional injuries. Pet. App. 49a-51a. However,
after 1initially allowing Petitioners’ motion for
summary judgment on the bill of attainder claim, id.
at 66a-67a, the district court ultimately rejected both
of Petitioners’ claims on their merits. /d. at 39a-40a.

A divided panel of the Court of Appeals for the
First Circuit agreed with the Government that the
CSRA impliedly precludes jurisdiction over
Petitioners’ claims. /d. at 6a-7a. Accordingly, it
vacated the district court’s decision and remanded
for entry of a new judgment denying Petitioners
relief for lack of subject matter jurisdiction, id. at
15a.

To understand why the First Circuit erred, it is
necessary to first describe, in Part A below, the
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provision of the Military Selective Service Act that
Petitioners challenge, the CSRA, and the Merit
Systems Protection Board (MSPB)—the
administrative adjudicator to which the Government
maintains Petitioners were required to present their
claims even though it lacked authority to resolve
them. Part B explains how the bar to government
employment for men who do not register with the
Selective Service affected Petitioners. Finally, Parts
C and D discuss the proceedings below.

A. Statutory and Regulatory Background

1. The Military Selective Service Act requires all
men between the ages of 18 and 26 to register with
the Selective Service upon proclamation of the
President. 50 U.S.C. app. § 453(a). Since 1980, a
presidential proclamation has required registration,
and all persons are, by statute, “deemed” to know
about the registration requirement. Proclamation
No. 4771, 45 Fed. Reg. 45,247 (July 2, 1980); 50
U.S.C. app. § 465(a). Failure to register is a crime,
punishable by a fine of up to $10,000 and up to five
years in prison. /d. § 462(a). Men can be prosecuted
until their 31st birthdays. /d. §462(d). In 1985,
Congress enacted 5 U.S.C. § 3328, which further
penalizes men who knowingly and willfully fail to
register by imposing a lifetime bar to federal
Executive agency employment. Pub. L. No. 99-145,
§ 1622(a)(1), 99 Stat. 777. Regulations provide for the
termination of employees who fail to register. 5
C.F.R. §300.707. The Office of Personnel
Management (OPM) is responsible for determining
whether the failure to register was knowing and
willful. /d. Though an employee may appeal the
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mitial determination within OPM, OPM’s ultimate
determination is final and is not subject to further
administrative review. 5 C.F.R. § 300.706(c).

2.a. The CSRA was intended to streamline the
process by which managers in federal agencies hire,
remove, and discipline their employees. See 92 Stat.
1111. When the CSRA was enacted 1n 1978, the civil
service system had not been comprehensively
overhauled since passage of the Pendleton Act in
1883. H. Manley Case, Federal Employee Job Rights-
The Pendleton Act of 1883 to the Civil Service
Reform Act of 1978, 29 How. L.J. 283, 297 (1986).
The Pendleton Act was concerned primarily with
eliminating the politically motivated, merit-blind
hiring that prevailed in the late 1800s. Pendleton Act
of 1883, ch. 27, §7, 22 Stat. 403, 406 (1883). It
created the Civil Service Commission (CSC) to
oversee merit-based examinations for federal
employment. 124 Cong. Rec. 27,544 (daily ed. Aug.
24, 1978) (statement of Sen. Stevens). The Pendleton
Act, however, was silent regarding the discipline,
demotion, and removal of employees. As a result,
politically motivated and arbitrary removals of
federal employees remained unregulated. See Egon
Guttman, 7The Development and FExercise of

1 On November 29, 2011, OPM proposed regulations that
would revise 5 C.F.R. §§300.701-.707. Statutory Bar to
Appointment of Persons Who Fail To Register Under Selective
Service Law, 76 Fed. Reg. 73521 (proposed Nov. 29, 2011). The
proposed changes would not affect the procedure outlined here,
except that the employing agency, rather than OPM, would
make the initial knowing and willful determination. Id. at
73522-23, 73525.
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Appellate Powers In Adverse Action Appeals, 19 Am.
U. L. Rev. 323, 324 (1970).

By the 1970s, a patchwork of statutes and
executive orders regulated the removal and
discipline of federal employees. S. Rep. No. 95-969, at
3 (1978), reprinted in 1978 U.S.C.C.A.N. 2723, 2725.
First, the Lloyd-LaFollette Act established a just-
cause requirement for adverse actions against
federal employees, requiring that the employee be
given reasons in writing and an opportunity to
respond, but providing no clear way to enforce those
rights beyond the employing agency. See Lloyd-
LaFollette Act of 1912, ch. 389, § 6, 37 Stat. 539, 555.
Second, the Veterans’ Preference Act authorized
veterans to appeal adverse actions to the CSC and
the CSC to order agencies to comply with its
decisions, but did not clarify how employee rights
could be enforced in court. Veterans’ Preference Act
of 1944, Pub. L. No. 78-359, ch. 287, 58 Stat. 390.
Finally, in 1962, Executive Orders 10,987 and 10,988
extended the Veterans’ Preference Act’s CSC appeal
provisions to cover non-veteran employees and
required individual agencies to also process employee
appeals. 27 Fed. Reg. 550 (Jan. 17, 1962); 27 Fed.
Reg. 551 (Jan. 17, 1962). During this period, the CSC
created a Board of Appeals and Review to handle
appeals from its initial decisions. Guttman, 19 Am.
U. L. Rev. at 332-33.

The result was a process “so lengthy and
complicated that managers often avoidled] taking
disciplinary action” against employees even when it
was clearly warranted. S. Rep. No. 95-969, at 9,
reprinted in 1978 U.S.C.C.A.N. at 2731-32. A federal
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employee could appeal to the employing agency
and/or pursue two stages of CSC review. Case, 29
How. L.J. at 293. No pre-CSRA employment statute
clearly provided a basis for or scope of court review of
an agency action, but employees brought claims
challenging the adverse employment actions in
district court or damages claims in the Court of
Claims under a wide variety of theories whether or
not the employee exhausted administrative review.
See United States v. Fausto, 484 U.S. 439, 444-45
(1988). District courts “uniformly concluded” that
they had jurisdiction over these claims, but could not
agree on why. See Richard C. Johnson, Richard G.
Stoll, Judicial Review of Federal Employee Dismissal
and Other Adverse Actions, 57 Cornell L. Rev. 178,
180 (1971-1972). Like any other district court case,
employees’ claims were then subject to federal
appellate review.

Moreover, the CSC had developed two potentially
contradictory roles: It retained its function as the
“provider of services to agency management” in
employee evaluation and hiring, but now had to
“maintain[] sufficient neutrality to adjudicate
disputes between agency managers and their
employees.” S. Rep. No. 95-969, at 4, reprinted in
1978 U.S.C.C.A.N. at 2727. These “role conflicts” led
the CSC to become “progressively less credible in all
of its roles.” /Id.

b. Congress enacted the CSRA to streamline the
review of adverse employment actions by agency
managers. See 92 Stat. 1111. It abolished the CSC
and divided the CSC’s managerial and adjudicatory
functions between two agencies. Id. The CSRA
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created OPM to regulate the merit-based hiring and
management of employees. /d. § 201. It endowed the
MSPB, an expert adjudicatory agency, with the
power to review claims by employees appealing
adverse actions by agency managers. See 5 U.S.C.
§ 7701. The MSPB’s mission i1s “to ensure that
Federal employees are protected against abuses by
agency management, that executive branch agencies
make employment decisions in accordance with the
merit system principles, and that Federal merit
systems are kept free of prohibited personnel
practices.” U.S. Merit Sys. Prot. Bd., An Introduction
to the Merit Systems Protection Board 5 (1999). The
MSPB 1s empowered to hear employee appeals
regarding adverse employment actions and to order
any federal agency or employee to comply with its
order. 5 U.S.C. §1204(a)(1)-(2). The MSPB may
evaluate certain rules and regulations issued by
OPM. 5 U.S.C. § 1204(a)(4).

In evaluating personnel actions, the MSPB uses a
series of “merit system principles” and “prohibited
personnel actions”—all of which concern the
manager-employee relationship. See 5 U.S.C.
§§ 2301, 2302. The “merit system principles” provide
for open, merit-based hiring; fair and equitable
treatment of employees; equal pay for work of equal
value; high standards of integrity for employees;
efficient and effective use of the federal work force;
retention of employees based on the adequacy of
their performance; protection of employees “against
arbitrary action, personal favoritism, or coercion for
partisan political purposes’s and prohibition of
retaliation for whistleblowing. 5 U.S.C. § 2301(b)(1)-
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(8). The “prohibited personnel practices,” too,
regulate the manager-employee relationship,
providing that employees in supervisory positions
may not discriminate on the basis of race, age, sex,
disability, or marital status; consider employees for
hire or promotion on the basis of non-merit
recommendations; coerce the political activity of
employees; obstruct the open competition for
employment; evaluate employees or applicants on
any basis not approved by law; hire or promote a
relative; retaliate for exercising any protected right;
violate the veterans’ preference; or take any action
that would violate any law, rule, regulation, or the
merit principles. 5 U.S.C. § 2302(b)(1)-(12).

The MSPB has jurisdiction to adjudicate
manager-employee disputes. The MSPB has original
jurisdiction over actions brought by its Office of
Special Counsel charging agency managers with
engaging in prohibited personnel practices. 5 U.S.C.
§§ 1214-1216; 5 C.F.R. §1201.2(a). It also has
jurisdiction to hear appeals by employees of a range
of actions taken by agency managers, including
actions for unacceptable job performance under 5
U.S.C. § 4303(e); adverse actions “for cause that will
promote the efficiency of the service” under 5 U.S.C.
§§ 7511-7514; reduction-in-force actions;
determinations affecting retirees; failure to re-
employ former employees after their detail to other
agencies; suitability disqualifications of employees or
applicants; and employee terminations within the
probationary period when the employee alleges
partisan political discrimination. 5 C.F.R. § 1201.3.

Although the MSPB may review a wide range of
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actions by agency managers, as an agency, the MSPB
may not review the facial constitutionality of a
federal statute underlying an agency action. See
Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 215
(1994) (citing Johnson v. Robison, 415 U.S. 361, 368
(1974)). As a result, the MSPB has held, and the
Government has acknowledged, that when an
employee challenges a statute’s constitutionality, the
MSPB does not have authority to hear the case on its
merits. Pet. App. 101a; Cert. Opp. 10-11.

c. The CSRA provides that an “employee or
applicant for employment adversely affected or
aggrieved by a final order or decision of the Merit
Systems Protection Board may obtain judicial review
of the order or decision” in the United States Court of
Appeals for the Federal Circuit. 5 U.S.C.
§ 7703(a)(1), (b). The Federal Circuit is then
mstructed to “review the record and hold unlawful
and set aside any agency action, findings, or
conclusions” that it finds “arbitrary, capricious, an
abuse of discretion,” “otherwise not in accordance

with law,” or “unsupported by substantial evidence.”
5U.S.C. § 7703(c)(1), (3).

Congress created direct appellate review of MSPB
decisions under a generally deferential standard
with the intent to “eliminate[l an unnecessary layer
of judicial review” that had existed prior to the
CSRA, and “avoidll burdening the courts with
unnecessarily detailed review of agency actions by
establishing as the scope of review the traditionally
limited appellate review the courts provide agency
actions in other areas.” S. Rep. No. 95-969, at 49;
reprinted in 1978 U.S.C.C.A.N. at 2774.
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B. Factual Background

The Selective Service System has no record of
registration for any of the Petitioners. Three of
them—Elgin, Tucker, and Colby—became aware of
the registration requirement only after their 26th
birthdays, when it was too late to register. JA 13-14,
16, 17, 18. The fourth—Lawson—knew about the
requirement and maintains that he registered, but
the Selective Service System does not have a record
of his registration. /d. at 16. Elgin, Lawson, and
Colby sought determinations that their failure to
register was not knowing and willful, but OPM
denied their requests. /d. at 14-15, 16-17, 19, 22.

1. Michael B. Elgin was first hired in 1991 by the
Internal Revenue Service (IRS), an agency of the
Treasury Department. JA 14. As part of a routine
background investigation when offering Elgin a
promotion in 2002, the IRS learned that Elgin had
not registered with the Selective Service and passed
that information on to OPM. 7d.

Elgin sought a determination from OPM that his
failure to register was not knowing and willful under
5 U.S.C. § 3328. Id. If OPM determined that Elgin’s
failure to register was not knowing and willful, his
employment would be permitted. 5 C.F.R. § 300.707.
Elgin argued that his failure to register was not
knowing and willful because he had not been aware
of the registration requirement; at age 18, he was
struggling to complete high school and support his
son while being virtually homeless. JA 13-14. OPM,
however, determined that Elgin’s failure to register
was knowing and willful. /d. at 14. With the support
of both Massachusetts Senators, the IRS asked OPM
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to reconsider and find that Elgin’s failure to register
was unintentional, explaining that Elgin was a
valued IRS employee whose termination would
negatively affect the agency. Id. at 14-15. OPM
denied the IRS’s request. /d. at 15. Elgin was
terminated on July 27, 2007. /d.

2. Aaron Lawson has been a wildfire fighter since
1997. Id. at 16. He 1s a specialist in directing
helicopter crews fighting forest fires. /d. In 2003, the
Bureau of Land Management, a division of the
Interior Department, hired him as a wildfire fighter.
Id. Lawson later accepted a new position with the
U.S. Forest Service as a wildfire fighter helicopter
captain. Dist. Ct. Doc. 45-3, Affidavit of Aaron
Lawson 1-2. After he was hired for the new position,
the Bureau and the Forest Service learned that the
Selective Service has no record of Lawson’s
registration. /d. Lawson maintains that he completed
the registration forms at his local post office at the
time of his 18th birthday. JA 16. The Bureau and the
Forest Service requested a determination from OPM
that Lawson’s failure to register was not knowing
and willful, a determination that would have made
him eligible for employment. Dist. Ct. Doc. 45-3, at 2.
OPM denied the request, and Lawson was
terminated. JA 17.

3. In 2007, Henry Tucker was a Financial
Institution Specialist at the Federal Deposit
Insurance Corporation, where he had worked for 17
years. Id. He had never been aware of the
requirement to register with the Selective Service;
Tucker’s mother left him when he was 16, and he
moved frequently as a teenager. Id. In December
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2007, the Federal Deposit Insurance Corporation
learned that Tucker had not registered with the
Selective Service and referred the matter to OPM. 7d.

Fearing that he would be fired, Tucker resigned
and applied for a position with the National
Institutes of Health, which offered him a job as a
Budget Analyst. /d.; Dist. Ct. Doc. 45-4, Affidavit of
Henry Tucker 1. It withdrew the offer, however, after
learning that Tucker had not registered with the
Selective Service. JA 17-18.

4. Christon Colby began working at the IRS in
2001. /d. at 18. Colby received consistently excellent
performance reviews and was promoted to positions
with increasing responsibility. /d. at 19. In 2003, the
IRS informed Colby that it had become aware of his
failure to register with the Selective Service. /Id.
Colby sought a determination from OPM that his
failure to register was not knowing and willful. Colby
explained that he had moved out of his parents’ home
at age 18 and was unaware of the registration
requirement until he was too old to register. /d. at
18-19.

In 2006, OPM determined that Colby’s failure to
register was knowing and willful. /d. at 19. Colby’s
supervisor at the IRS appealed the determination
within OPM, but OPM affirmed its decision, and
Colby was terminated on August 3, 2007. Id. at 19-
22.

C. Proceedings Before the MSPB and the District
Court

Shortly after being terminated under 5 U.S.C.
§ 3328, Petitioner Elgin appealed to the MSPB,
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presenting two facial constitutional challenges: that
5 U.S.C. § 3328 is a bill of attainder and that he was
subject to unconstitutional sex discrimination
because the  Selective  Service registration
requirement applies only to men. Pet. App. 101a. On
November 16, 2007, at Respondent Treasury
Department’s urging, the MSPB dismissed Elgin’s
appeal for lack of jurisdiction. /d. at 100a-0la; see JA
31-32. The MSPB agreed with the Government that
it lacked jurisdiction over appeals from employees
terminated under absolute statutory prohibitions on
employment, such as 5 U.S.C. § 3328. Pet. App. 100a-
0la. The MSPB also held that it lacked authority to
rule on the constitutionality of a statute. /d. at 101a-
02a.

After Elgin’s MSPB appeal was dismissed, on
December 28, 2007, Elgin brought this action
challenging the constitutionality of 5 U.S.C. § 3328
and 50 U.S.C. app. § 453 in the United States
District Court for the District of Massachusetts
against the Treasury Department. Dist. Ct. Doc. 1,
Compl. § 1. Petitioner Elgin amended the complaint
in February 2008 to add Lawson, Tucker, and Colby
as named plaintiffs, to add the United States of
America and the Department of the Interior as
defendants, and to add a class action allegation. JA
3, 6-11.

In their amended complaint, Petitioners contend
that 5 U.S.C. § 3328 is a bill of attainder prohibited
by Article I, Section 9, Clause 3 of the Constitution
because 1t legislatively imposes punishment—the
lifetime bar to federal employment—on a specific
group of men for their irreversible failure to register.
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JA 26-27. Petitioners also contended that because 50
U.S.C. app. § 453 and 5 U.S.C. § 3328 apply to men
only, both statutes unlawfully discriminate under
the equal protection component of the Fifth
Amendment. JA 28. Petitioners sought declaratory
and injunctive relief, including reinstatement. /d. at
29-30. The claims were brought under the
Declaratory Judgment Act, 28 U.S.C. §§ 2201 and
2202, and the Administrative Procedure Act, 5
U.S.C. § 702, and jurisdiction was premised on 28
U.S.C. §§ 1331, 1343, and 1346. JA 6.

The Government moved to dismiss, arguing that
Petitioners’ claims failed on the merits. Pet. App.
66a. The Government did not, at that time, contest
the district court’s jurisdiction. Petitioners responded
by opposing the motion to dismiss as to the equal
protection claim, arguing that discovery and the
development of a factual record about the role of
women in the military should be permitted. Dist. Ct.
Doc. 12, Pls.” Opp. to Mot. to Dismiss 2-4, 8-11.
Petitioners also sought partial summary judgment as
to liability on the bill of attainder claim. Dist. Ct.
Doc. 13. The district court granted Petitioners’
motion for partial summary judgment, holding that 5
U.S.C. § 3328 was a bill of attainder, and granted the
Government’s motion to dismiss in part, holding that
the Selective Service scheme did not violate
Petitioners’ rights to equal protection. Pet. App. 66a-
67a.

Petitioners then sought a preliminary injunction
reinstating Petitioners and filed a motion for class
certification. Dist. Ct. Doc. 45; Dist. Ct. Doc. 57. The
Government filed a motion for reconsideration of the
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district court’s grant of summary judgment on the
bill of attainder claim, contending that the claim
failed on the merits and arguing for the first time
that the district court did not have subject matter
jurisdiction over any of Petitioners’ claims because
the CSRA precludes district court review of federal
employment decisions. Pet. App. 41a-42a. The
district court held that it did have jurisdiction, but
granted the motion for reconsideration because it
determined, on reexamination, that 5 U.S.C. § 3328
was not a bill of attainder. /d. at 51a, 63a-64a.

D. The First Circuit’s Decision

The First Circuit agreed that Petitioners’ claims
should be dismissed, but was divided on whether the
district court had jurisdiction over Petitioners’
constitutional claims for equitable relief. /d. at 14a-
15a. The majority agreed with the Government that
the CSRA provides the exclusive remedy for the
termination or constructive termination of federal
employees, even for facial constitutional challenges
like this one. /d. at 5a, 14a-15a. As explained in Part
A above, the CSRA permits certain federal employees
to appeal their terminations to the MSPB and,
eventually, to the Federal Circuit, if they were
removed for, among other things, “such cause as will
promote the efficiency of the service.” 5 U.S.C.
§ 7513(a); see id. §§ 7511-7514. The majority held
that Petitioners’ terminations, even though they
were based solely on failure to register under 5
U.S.C. § 3328, were nonetheless terminations made
for “efficiency of the service” under 5 U.S.C. § 7513(a)
and thus subject to the CSRA’s review procedures.
Pet. App. 7a-9a; see JA 41.
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The majority recognized that there would be a
serious concern if the CSRA precluded all judicial
remedies for Petitioners’ constitutional claims. Pet.
App. 13a. Though the majority did not dispute that
the MSPB was powerless to strike down a statute as
unconstitutional, it reasoned that the Federal Circuit
had the authority to do so on appeal from the MSPB.
Id. at 13a-14a. Therefore, according to the majority,
the merits of Petitioners’ constitutional claims could
be decided at the Federal Circuit, if not the MSPB.

Petitioners had argued that their constitutional
claims could not have been heard in the Federal
Circuit because the Federal Circuit has itself
repeatedly stated that its jurisdiction on appeal from
the MSPB is coextensive with the jurisdiction of the
MSPB, which would not have had jurisdiction over
Petitioners’ claims. /d. at 7a-8a, 14a. The majority
disagreed, reasoning that the Federal Circuit had
never addressed the question under these precise
circumstances and had posited that Webster v. Doe,
486 U.S. 592 (1988), would require it to entertain
constitutional claims seeking equitable relief. Pet.
App. 14a (citing Riggin v. Office of Senate Fair Emp’t
Practices, 61 F.3d 1563, 1570 (Fed. Cir. 1995);
Brockmann v. Dep’t of Air Force, 27 ¥.3d 544, 546-47
(Fed. Cir. 1994)). Even if the Federal Circuit would
have held that it lacked jurisdiction to review
Petitioners’ constitutional claims, the majority
explained, Petitioners could still have sought
adjudication of their claims on certiorari in this
Court. Pet. App. 14a.

Judge Stahl disagreed with the majority that
Petitioners’ constitutional claims could have been
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addressed in the Federal Circuit, but would have
dismissed the claims on the merits. /d. at 15a. He
explained that the Federal Circuit’s jurisdiction over
appeals from the MSPB has never exceeded the scope
of the MSPB’s jurisdiction, even when the appellant
asserted constitutional claims beyond the MSPB’s
jurisdiction. Id. at 20a-22a (citing Hubbard v. Merit
Sys. Prot. Bd., 319 Fed. App’x 912 (Fed. Cir. 2009)
(unpublished)). Judge Stahl noted that in
Brockmann v. Department of the Air Force, relied on
by the majority, the Federal Circuit hypothesized
about the possibility of reviewing constitutional
claims but did not actually state that it would or
could do so. Id. at 21a-22a (discussing Brockmann, 27
F.3d at 546-47). Therefore, Judge Stahl reasoned, the
better reading of the Federal Circuit’s decisions was
that it would not have had jurisdiction, and the
CSRA process would not have provided any review of
Petitioners’ constitutional claims. /d. at 22a.

SUMMARY OF THE ARGUMENT

I. District courts have jurisdiction over and
authority to provide an equitable remedy for federal
employees’ constitutional injuries. The federal courts
have always had authority to consider claims to
enjoin unconstitutional conduct by government
officials, and 28 U.S.C. §1331 puts those
constitutional claims within the jurisdiction of the
federal district courts. Here, Petitioners claim that 5
US.C. §3328 and 5 U.S.C. app. §453 are
unconstitutional, and they seek to enjoin the
enforcement of those statutes. Petitioners’ claims
present exactly the types of issues that Congress
intended federal district courts to adjudicate.
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Without explicit direction from Congress, courts
may not assume that Congress removed district
courts’ authority to grant equitable relief for
constitutional claims. Webster v. Doe, 486 U.S. 592,
603 (1988). It is undisputed that Congress did not
address constitutional claims in the CSRA, and the
CSRA’s comprehensive statutory scheme for
resolving day-to-day federal employment disputes is
not sufficient to indicate that Congress intended to
remove the district court’s authority to resolve
constitutional claims for equitable relief. Because the
CSRA does not expressly remove that authority,
district courts retain their authority to determine
equitable constitutional claims whether or not the
MSPB also has jurisdiction and authority to resolve
the employee’s claim. For this reason alone, the First
Circuit’s decision should be reversed.

II. Even if the CSRA impliedly removes the
district court’s authority to adjudicate some or all as-
applied constitutional claims for equitable relief that
the MSPB would hear on the merits, district courts
still have the authority to resolve Petitioners’ claims.
Congress did not impliedly eliminate the district
court’s authority to grant relief on equitable
constitutional claims like Petitioners’ that challenge
the statutes under which they were terminated and
seek a declaration that the statutes are facially
unconstitutional.

The CSRA’s structure and history indicate that
MSPB review was not designed to deal with
collateral challenges to statutes. The MSPB was
designed to adjudicate management-employee
disputes. It is undisputed that the MSPB does not
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have the authority to declare an Act of Congress
unconstitutional. For that reason, Congress could not
have intended, without saying so, that claims like
Petitioners’ should go to an administrative forum
that cannot adjudicate them instead of one that
can—the district court.

That the CSRA provides for on-the-record
appellate review of ordinary MSPB decisions in the
Federal Circuit does not indicate, as the Government
maintains, that Congress intended that
constitutional claims like Petitioners’ would be heard
for the first time on appeal in the Federal Circuit. To
the contrary, Congress could not have desired such
an anomalous form of appellate review for
constitutional claims because, like other appellate
courts, the Federal Circuit cannot create the record
needed to resolve claims that were not heard on their
merits by the tribunal below.

ARGUMENT

I. The Federal District Courts Are Authorized to
Award Equitable Relief for Federal Employees’
Constitutional Claims.

Federal district courts have original jurisdiction
over constitutional claims and, furthermore, district
courts can grant equitable relief for constitutional
violations. Because the CSRA does not remove
district courts’ authority to decide equitable
constitutional claims, district courts have that
authority with respect to all equitable constitutional
claims brought by federal employees.
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A. Federal District Courts Have dJurisdiction
Over Constitutional Claims.

Federal district courts are best situated to hear
constitutional claims for equitable relief. District
courts have the ability to develop the record and
make factual determinations that other tribunals,
including appellate courts, do not. See England v. La.
State Bd. of Med. Examiners, 375 U.S. 411, 416-17
(1964). Congress conferred federal question
jurisdiction on the district courts in the Jurisdiction
and Removal Act of 1875, the direct precursor to 28
U.S.C. § 1331. Act of Mar. 3, 1875, ch. 137, § 1, 18
Stat. 470, 470. Under § 1331, the district courts have
“original jurisdiction of all civil actions arising under
the Constitution, laws, or treaties of the United
States.” Because Petitioners’ bill of attainder and
equal protection claims arise under the Constitution,
the district court has original jurisdiction over them.

This Court has consistently held that § 1331
grants jurisdiction over colorable constitutional
claims to the federal district courts. In Bell v. Hood,
327 U.S. 678, 681 (1946), for example, the Court held
that the district court had jurisdiction over the
plaintiff’s colorable claim that a federal officer was
liable to him for a constitutional wrong whether or
not the plaintiff had actually stated a valid cause of
action. The Court explained that “it is established
practice for this Court to sustain the jurisdiction of
federal courts to issue injunctions to protect rights
safeguarded by the Constitution.” Id. at 684. In a
case involving the CSRA, this Court similarly noted
the breadth of the jurisdiction conferred by the “very
familiar” § 1331, and indicated that § 1331 would
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confer jurisdiction over a federal employee’s
constitutional claims unless it could be shown that
the CSRA affirmatively divested the district court of
jurisdiction over such claims. Whitman v. Dep’t of
Transp., 547 U.S. 512, 513-14 (2006) (per curiam).
Thus, because Petitioners have pled colorable
constitutional claims, § 1331 places their claims
squarely within the jurisdiction of the district court.

B. Federal Courts Have the Power to Grant
Relief for Equitable Constitutional Claims.

It is well established that federal courts have the
authority to enjoin unconstitutional actions by the
government—that is, there exists a right of action for
equitable relief that arises directly under the
Constitution. “The very essence of civil liberty
certainly consists in the right of every individual to
claim the protection of the laws, whenever he
receives an injury. One of the first duties of
government is to afford that protection.” Marbury v.
Madison, 5 U.S. (1 Cranch) 137, 163 (1803). From the
founding of the country, the judiciary has been “in a
peculiar manner the guardian of those rights.” See
Statement of James Madison, 1 Annals of Cong. 457
(1789) (presenting the Bill of Rights to Congress).
This tradition is rooted in the language of the
Constitution itself, which states that the “judicial
Power shall extend to all Cases, in Law and Equity,
arising under this Constitution, the Laws of the
United States, and Treaties made.” U.S. Const. art.
IIL, § 2, cl. 1.

Federal court review of such matters is integral to
the witality of the Constitution. See Davis v.
Passman, 442 U.S. 228, 242 (1979). Unless the rights
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secured by the Constitution are to become “merely
precatory,” individuals whose constitutional rights
have been violated must be able to invoke the power
of the federal courts to enforce those rights. /d. at
242.

This Court has never questioned the authority of
the federal courts to hear and decide equitable
constitutional claims. In Osborn v. Bank of the
United States, for example, the Court entertained a
challenge to a state tax levied against the Bank. 22
U.S. (9 Wheat.) 738 (1824). Although there existed no
statute granting the Bank the right to challenge the
state tax as unconstitutional, once this Court
determined that the state tax intruded on Congress’s
Article I power to constitute the Bank, it could find
“no plausible reason” why it should not award an
injunction to restrain the state from collecting the
tax. Id. at 844. In FKEx Parte Young, the Court
affirmed the proposition that the Constitution,
coupled with federal question jurisdiction, was
sufficient to permit a federal district court to provide
an equitable remedy for a constitutional injury. 209
U.S. 123, 145 (1908); see Hart and Weschler's 7he
Federal Courts and the Federal System 891 (6th ed.
2009) (“Young has long been regarded as significant
because it [l recognized a cause of action for
injunctive relief directly under the Fourteenth
Amendment . .. .”).

In Bolling v. Sharpe, 347 U.S. 497, 500 (1954), the
Court found that segregation in the District of
Columbia public school system violated the plaintiffs’
Fifth Amendment right to due process. Although
Bolling did not elaborate on why the plaintiffs were
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able to obtain a judicial remedy, it seems clear that a
cause of action arose directly under the Fifth
Amendment.2 This Court has continued to hear
challenges to the constitutionality of federal statutes
in the absence of specific statutory authority to sue.
E.g., Gonzales v. Raich, 545 U.S. 1, 8 (2005); Carlson
v. Green, 446 U.S. 14, 42 (1980) (Rehnquist, J.,
dissenting) (“The broad power of federal courts to
grant equitable relief for constitutional violations has
long been established.”); Bivens v. Six Unknown
Named Agents of Fed. Bureau of Narcotics, 403 U.S.
388, 400-05 (1971) (Harlan, J., concurring)
(discussing the “presumed availability of equitable
relief” against federal officials to enforce
constitutional norms); see also Mitchum v. Hurt, 73
F.3d 30, 35 (3d Cir. 1995) (Alito, J.); Hubbard v. U.S.
Envtl. Prot. Agency, 809 F.2d 1, 11 n.15 (D.C. Cir.
1986).

Whether a federal court will grant relief for an
otherwise meritorious claim over which it has
jurisdiction may depend on the type of relief
requested. As the cases discussed above demonstrate,
the federal courts have always been open to granting
equitable relief to redress constitutional violations.
Federal courts, however, have been more hesitant to
recognize causes of action claiming money damages
for constitutional violations. See Carlson, 446 U.S. at
42-43 (Rehnquist, J. dissenting). When a plaintiff

2 Although a court today might have relied on the statutory
cause of action provided by 42 U.S.C. § 1983, that statute did
not apply to officials acting under the authority of the District
of Columbia when Bolling was decided. See District of Columbia
v. Carter, 409 U.S. 418 (1973).
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seeks monetary relief, this Court has held that such
relief is unavailable when “special factors counsell]
hesitation” in awarding the remedy or when
Congress has expressly foreclosed it. See Wilkie v.
Robbins, 551 U.S. 537, 550 (2007) (quoting Bush v.
Lucas, 462 U.S. 367, 377-78 (1983)). But “[jlust
because ‘special factors counselling hesitation’
militate against the creation of a new non-statutory
damages remedy, it does not necessarily follow that
the long-recognized availability of injunctive relief
should be restricted as well.” Mitchum, 73 F.3d at 35-
36.

In Bush v. Lucas, this Court held that the CSRA’s
comprehensive remedial scheme was a “special factor
counselling hesitation” against extending judicially
created monetary remedies and declined to provide
relief for federal employees bringing suit for money
damages to redress constitutional injuries. 462 U.S.
at 381, 390; see also Schweiker v. Chilicky, 487 U.S.
412, 423 (1988). This Court reasoned that deciding
whether a federal employee should recover damages
from his supervisor for disciplinary action is a policy
decision best left to Congress. Bush, 462 U.S. at 390.
Conversely, this Court has never said that whether a
federal court can enjoin unconstitutional conduct—
that 1s, award equitable relief—is a policy choice that
Congress should make. In other words, though the
presence of a statutory scheme might counsel
hesitation in extending a damages remedy, it 1is
irrelevant in deciding whether an equitable remedy
1s available.
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C. The CSRA Does Not Divest District Courts of
the Ability to Review the Equitable
Constitutional Claims of Federal Employees.

1. District Courts Are Divested of the Ability
to Adjudicate Equitable Constitutional
Claims Only Where Congress Removes
That Jurisdiction Explicitly, and It Did Not
Do So Here.

The adjudication of “constitutional issues is a
primary responsibility of the courts.” Alexander v.
Gardner-Denver Co., 415 U.S. 36, 57 (1974). Thus,
there 1s a “strong presumption” favoring the
availability of judicial review of constitutional
questions. See Bowen v. Mich. Acad. of Family
Physicians, 476 U.S. 667, 681 (1986).

Accordingly, unless “a statute in so many words,
or by a necessary or inescapable inference, restricts
the court’s jurisdiction in equity, the full scope of
that jurisdiction is to be recognized and applied.”
Mitchell v. Robert DeMario Jewelry, 361 U.S. 288,
291 (1960) (quoting Brown v. Swann, 328 U.S. 497,
503 (1836)). That is, a district court will retain the
ability to adjudicate constitutional claims unless
Congress expressly precludes 1its jurisdiction.
Whitman, 547 U.S. at 514 (“The question, then, is
not whether [the statute at issue] confers
jurisdiction, but whether [the statute] (or the CSRA
as a whole) removes the jurisdiction given to the
federal courts . . . .”). And, as this Court has
explained, “where Congress intends to preclude
judicial review of constitutional claims, its intent to
do so must be clear.” Webster v. Doe, 486 U.S. 592,
603 (1988).
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Ultimately, in light of the judiciary’s role in
protecting constitutional rights, the unbroken
tradition of federal court enforcement of
constitutional rights, and the text of 28 U.S.C.
§ 1331, Congress may only divest the district courts
of authority to review equitable constitutional claims
if it does so expressly. The Government concedes that
the CSRA does not meet this “heightened standard”
of preclusion, 7d. at 603, because it does not expressly
bar suits 1in district court seeking equitable
constitutional relief. Cert. Opp. 10 n.2.

To be sure, as the Government points out, Cert.
Opp. 8, in United States v. Fausto, 484 U.S. 439
(1988), the Court held that the CSRA, which did not
provide judicial review of suspensions for certain
categories of federal employees, precluded those
employees from bringing Back Pay Act claims under
the Tucker Act in the Court of Claims. However,
Fausto 1s 1napposite and does not support the
contention that the CSRA precludes the district
court’s authority to award the equitable relief sought
by Petitioners here.

Fausto concerned the interaction between two
statutes, the CSRA and the Back Pay Act, rather
than the interaction between the CSRA and the
Constitution. 484 U.S. at 443. There, an Interior
Department employee sought back pay after being
suspended for the misuse of a government vehicle.
484 U.S. at 442-43. After his appeal was denied by
the Department, the employee brought a Tucker Act
suit in the Claims Court, see 28 U.S.C. § 1491, under
the Back Pay Act, 5 U.S.C. § 5596. Fausto, 484 U.S.
at 443. The Federal Circuit held that although the
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CSRA did not provide the plaintiff a right of appeal
to the MSPB, it did not preclude the judicial review
traditionally available under the Back Pay Act. /d.
This Court was then confronted with the question
whether the CSRA, by neglecting to expressly
provide for a right of review for the class of
employees to which the plaintiff belonged, prevented
those employees from bringing suit under the Back
Pay Act. Id. Specifically, the Court had to determine
whether the CSRA altered the traditional
interpretation of the Back Pay Act, which allowed for
judicial review in the Court of Claims. /d. at 453. In
deciding that it did so, thus precluding judicial
review, the Court was quick to note that “[a]ll we
find to have been ‘repealed’ by the CSRA is the
judicial interpretation of the Back Pay Act—or, if you
will, the Back Pay Act’s implication—allowing review
in the Court of Claims of the underlying personnel
decision giving rise to the claim for backpay.” Id.
(emphasis added).

The Court’s decision in Fausto that Congress
intended the CSRA to alter an earlier judicial
Interpretation of a similar statute is different in kind
from the First Circuit’s conclusion below that
Congress intended the CSRA to preclude federal
employees from seeking judicial review to vindicate
their equitable rights under the Constitution. Pet.
App. 6a. Congress, after all, is free to amend or
repeal statutes, but it cannot amend or repeal the
Constitution. Cf Webster, 486 U.S. at 603
(explaining that a “serious constitutional question’
would arise if a federal statute were construed to
deny any judicial forum for a colorable constitutional
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claim”) (internal citations omitted); Johnson v.
Robison, 415 U.S. 361, 373-74 (1974) (noting that
“judicial cognizance of constitutional challenges to
veterans’ benefit legislation” was not contrary to a
statutory clause precluding judicial review of specific
decisions made by the Veterans’ Administration
under that legislation). In addition, Fausto found
that the CSRA precluded judicial review under the
Back Pay Act only “for the type of personnel action
covered by that chapter [of the CSRA].” Fausto, 484
U.S. at 448. By contrast, here, as explained below in
Part II.A.2, Petitioners’ facial constitutional claims
are collateral to the CSRA and have nothing to do
with the types of day-to-day personnel actions
adjudicated by the MSPB.

2. The Presence of a Comprehensive
Statutory Scheme Is, Without More,
Insufficient to Demonstrate That Congress
Intended to Preclude District Court Review
of Equitable Constitutional Claims.

The presence of a comprehensive statutory
remedial scheme does not imply that Congress meant
to deny federal district courts authority to review
equitable constitutional claims. The existence of a
comprehensive scheme matters when the plaintiff
seeks money damages. In Bush v. Lucas, 462 U.S.
367, this Court declined to recognize a “new” judicial
damages remedy under Bivens because the claims
arose “out of an employment relationship that is
governed by comprehensive procedural and
substantive provisions giving meaningful remedies.”
Id at 368. The Court in Bush, therefore, faced a
different question from that presented here, where
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Petitioners seek only equitable relief for their
constitutional injuries. Although the regulatory
scheme established by the CSRA was a “special
factor” counseling against the creation of a new
damages remedy, this “special factor” does not weigh
against the granting of equitable relief here. See
United States v. Stanley, 483 U.S. 669, 683 (1987).

This Court’s treatment of constitutional claims in
the military context demonstrates that the existence
of a comprehensive regulatory scheme will not
preclude judicial review of equitable constitutional
claims. There, Congress has established “a
comprehensive internal system of justice to regulate
military life,” id. at 679 (quoting Bush, 462 U.S. at
302), and the Court has “long recognized two systems
of justice, to some extent parallel, one for civilians
and one for military personnel.” Chappell v. Wallace,
462 U.S. 296, 303-04 (1983). Nevertheless, even in
the military context, where judicial deference to the
political branches is at its apogee, the Court “has
never held . . . that military personnel are barred
from all redress in civilian courts for constitutional
wrongs suffered in the course of military service.” /d.
at 304; see also Frontiero v. Richardson, 411 U.S.
677, 691-92 (1973) (holding that discrimination on
the basis of sex in the administration of military
benefits programs violates the Due Process Clause of
the Fifth Amendment). This Court, moreover, has
repeatedly entertained equitable constitutional
challenges to military regulations arising from
district courts. See, e.g., Goldman v. Weinberger, 475
U.S. 503, 507 (1986) (free exercise challenge to Air
Force regulation restricting the wearing of religious
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headgear); Rostker v. Goldberg, 453 U.S. 57, 64
(1981) (Fifth Amendment challenge to exclusively
male draft registration).

In Johnson v. Robison, 415 U.S. 361, this Court
addressed a preclusion issue similar to the one in
this case: whether district court authority to
determine constitutional claims for equitable relief
was precluded by a statute giving the Veterans’
Administration (VA) exclusive jurisdiction over
claims relating to veterans’ benefits. The plaintiffs,
conscientious  objectors who had performed
alternative civilian service, sought a declaratory
judgment that the statutes denying them benefits
because they did not serve in the armed forces
violated their constitutional rights to equal
protection and religious freedom. /d. at 364. The
Court recognized that although the claims related to
veterans’ benefits in a general sense, the “questions
of law presented in these proceedings arise under the
Constitution, not under the statute whose validity is
challenged.” Id. at 367 (quoting Robison v. Johnson,
352 F. Supp. 848, 853 (D. Mass. 1973)). Thus, even
though the statute provided that “the decisions of the
[VA] on any question of law or fact under any law
administered by the [VA] . . . shall be final and
conclusive,” 38 U.S.C. § 211(a) (repealed by Act of
Aug. 6, 1991, P.L. 102-83, § 2(a), 105 Stat. 378
(1991)), this Court held that the preclusive effect of
the statute “does not extend . . . to actions
challenging the constitutionality of laws.” Johnson,
415 U.S. at 373.

Johnson mnoted that § 211(a)—like the CSRA
here—did not  explicitly  address  whether
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constitutional claims were barred. /d. It held that
courts should defer in such circumstances to the
agency, which, like the MSPB here, had determined
that it lacked the authority to decide constitutional
questions. Id. at 367-68. Additionally, the Court
found that precluding constitutional claims was
unnecessary because constitutional challenges to
benefits legislation “cannot be expected to burden the
courts by their volume,” and do not “involve technical
considerations of [agency] policy,” two concerns that
motivated the VA preclusion statute. /d. at 373.

Similarly, though Congress has, in the CSRA,
established a regulatory scheme that channels
review of certain personnel actions away from the
district courts, the scheme should not be read to
silently remove district court authority to grant
equitable relief for constitutional claims. Congress is
presumed to legislate with full knowledge of this
Court’s decisions and the rules of statutory
construction employed by the courts. McNary v.
Haitian Refugee Ctr., Inc., 498 U.S. 479, 496 (1991).
In light of this presumption, Congress should not be
presumed to have intended to preclude district court
review of equitable constitutional claims, thereby
overturning a tradition that has existed since the
founding of the Nation.

II. The Federal District Court Has Authority to
Grant Equitable Relief on Petitioners’ Challenges
to the Constitutionality of Federal Statutes.
Petitioners contend above that all equitable

constitutional claims of federal employees may be

brought in district court. But even if the CSRA
precludes a district court from adjudicating
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constitutional claims for which the MSPB can
provide relief, such as federal employees’ as-applied
First or Fourth Amendment claims against their
managers, it does not preclude facial challenges to
the constitutionality of federal statutes.

A. The Structure and History of the CSRA
Demonstrate That the CSRA Does Not
Preclude  District Court Review  of
Constitutional Challenges to Federal Statutes.

1. The MSPB Was Not Designed to
Adjudicate Facial Constitutional
Challenges, and It Cannot Do So.

Under Webster, 486 U.S. at 603, court review of
equitable constitutional claims cannot be precluded
absent a clear statement of congressional intent to
that effect. Even if, as the Government contends,
Websters heightened standard does not apply, this
Court has long supported “the general rule that you
have to be clear when you take cases out of the
Federal courts.” Mims v. Arrow Fin. Servs., LLC, No.
10-1195, Tr. of Oral Argument 48 (argued Nov. 28,
2011) (Scalia, J.); Cert. Opp. 10 n.2. Congressional
intent to preclude district court review of the type of
claim at issue must be “fairly discernible in the
statutory scheme” as evidenced by “the structure of
the statutory scheme, its objectives, [and] its
legislative history.” Block v. Cmty. Nutrition Inst.,
467 U.S. 340, 351, 345 (1984); see Cert. Opp. 10 n.2.
Inferences that a court might draw from the CSRA
cannot suffice; the statutory jurisdiction of the
federal courts “should not be disturbed by a mere
implication flowing from” Congress’s handiwork.
Colo. River Water Conservation Dist. v. United
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States, 424 U.S. 800, 808 (1976) (quoting Rosencrans
v. United States, 165 U.S. 257, 262 (1897)). Indeed,
absent an explicit intent to repeal jurisdiction, “the
only permissible justification for a repeal by
implication is when the earlier and later statutes are
irreconcilable.” Morton v. Mancari, 417 U.S. 535, 550
(1974). Because the CSRA is concerned with the
federal manager-employee relationship, no such
irreconcilable conflict exists between the CSRA and
28 U.S.C. § 1331, which grants the district court
jurisdiction over constitutional claims.

Relegating Petitioners’ constitutional claims to
administrative review—particularly when, as here,
that review cannot grant the requested relief—would
be inconsistent with the CSRA’s structure and
purpose. The CSRA was not intended to preclude
facial constitutional challenges to statutes because
such challenges are outside the MSPB’s purview and
expertise. See Thunder Basin Coal Co. v. Reich, 510
U.S. 200, 212 (1994) (udicial review of claims that
are “wholly collateral to a statute’s review provisions
and outside the agency’s expertise” is not precluded
by that statute) (internal quotations omitted).

The MSPB seeks “to ensure that Federal
employees are protected against abuses by agency
management, that Executive branch agencies make
employment decisions in accordance with the merit
system principles, and that Federal merit systems
are kept free of prohibited personnel practices,” U.S.
Merit Sys. Prot. Bd., An Introduction to the Merit
Systems Protection Board 5 (1999). That mission
reflects its exclusive concern with regulating the
federal employer-employee relationship. In assigning
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to the MSPB the role of adjudicator of “disputes
between agency managers and their employees,” S.
Rep. No. 95-969, at 4, reprinted in 1978 U.S.C.C.A.N.
at 2727, Congress could not have intended the MSPB
to adjudicate facial constitutional challenges to
federal statutes. A federal employee challenging the
constitutional validity of the law under which he is
fired is not in a dispute with his manager. That is
particularly true when, as here, the statutes in
question—which reflect national policy regarding
Selective Service registration—have nothing to do
with the terms or conditions of the workplace.
Rather, the employee’s dispute is with the law itself,
and his claim i1s against the United States. See
Johnson, 415 U.S. at 367.

The MSPB’s expertise 1s reflected 1n 1its
jurisdiction, which is generally limited to manager-
employee disputes. See 5 U.S.C. § 7701; S. Rep. No.
95-969, at 4, reprinted in 1978 U.S.C.C.A.N. at 2727.
The MSPB only has jurisdiction where it is granted
by law, rule, or regulation. Noble v. Tenn. Valley
Auth., 892 F.2d 1013, 1014 (Fed. Cir. 1989). Those
grants are limited to adverse actions against
supervisors for prohibited personnel practices;
actions taken against employees for unacceptable job
performance; and actions taken against employees
for “efficiency of the service.” 5 U.S.C. § 7513; see 5
C.F.R. §§ 1201.3; see also Fausto, 484 U.S. at 445-47.
None of these specific grants of jurisdiction includes
constitutional challenges to statutes.

Furthermore, it is undisputed that the MSPB, an
Article 1 agency, cannot decide constitutional
challenges to statutes because it lacks the power to
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declare an Act of Congress unconstitutional. See
Johnson, 415 U.S. at 368; May v. Office of Pers.
Mgmt., 38 M.S.P.R. 534, 538 (1988); Malone v. Dep’t
of Justice, 13 M.S.P.B. 81, 83 (1983) (“[I]t is well
settled that administrative agencies are without
authority to determine the constitutionality of
statutes.”); Cert. Opp. 10-11. As a result, when the
MSPB 1is presented with a claim like Petitioners’, it
must immediately dismiss the claim before any
proceedings on the merits, including any record
development. Cf. Steel Co. v. Citizens for a Better
Envt 523 U.S. 83, 94 (1998). Indeed, that is
precisely what happened here to Petitioner Elgin,
who sought relief before the MSPB, only to be met
with the Government’s immediate motion to dismiss,
which the MSPB granted, relying on a long line of
precedent that prevented it from reaching the merits
of Elgin’s claims. Pet. App. 101a-02a.

In sum, in funneling the review of employment
actions to the MSPB, whose expertise is limited to
manager-employee disputes, Congress could not have
also intended for facial constitutional challenges to
be raised in the MSPB because it lacks the power to
strike down federal statutes.

2. The CSRA Does Not Preclude Petitioners’
Constitutional Challenges in the District
Court Because They Are Collateral to the
CSRA'’s Review Provisions.

Because  Petitioners’” facial  constitutional
challenges to 5 U.S.C. § 3328 and 50 U.S.C. app.
§ 453 are collateral to the scheme created by the
CSRA, the CSRA does not preclude district court
authority to grant the relief requested. Claims that
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“are wholly collateral to a statute’s review provisions
and outside the agency’s expertise” are not precluded
by that statute. Thunder Basin, 510 U.S. at 212
(internal quotations omitted); see also Heckler v.
Ringer, 466 U.S. 602, 618 (1984); Mathews v.
Eldridge, 424 U.S. 319, 330 (1976); Steadman v.
Governor, U.S. Soldiers’ & Airmen’s Home, 918 F.2d
963, 967 (D.C. Cir. 1990) (“|When] the constitutional
claim raises issues totally unrelated to the CSRA
procedures . . . a party [can] come directly to district
court.”).

This Court has consistently found that the district
court can review equitable constitutional claims even
where there is a statutory review scheme when the
claims are collateral to that scheme. For instance, in
Mathews v. Eldridge, the Court held that district
court jurisdiction over a constitutional due process
claim was not precluded because it was “entirely
collateral” to the comprehensive review scheme
governing entitlement to Social Security benefits.
424 U.S. at 330-31. In Johnson v. Robison, the Court
found that district court jurisdiction over equal
protection claims “challenging the constitutionality
of laws providing benefits” was not precluded by a
statute creating exclusive administrative review
procedures for decisions concerning administration of
those benefits. 415 U.S. at 373.

And despite a comprehensive scheme allowing
only administrative review of immigration status, in
MecNary, 498 U.S. at 494, the Court explained that,
because the plaintiff's “action [did] not seek review
on the merits of a denial of a particular application,
the district court’s general federal-question
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jurisdiction under 28 U. S. C. § 1331 to hear this
action remain|ed] unimpaired.”

Given that Petitioners’ claims are “entirely
collateral” to the purpose and structure of the CSRA
and “outside . . . the expertise” of the MSPB, the
CSRA does not preclude their review in the district
court. See Thunder Basin, 510 U.S. at 212-13
(quoting Mathews, 424 U.S. at 330). The CSRA
created a scheme whereby the MSPB would
adjudicate disputes between agency managers and
their employees. A facial challenge to the
constitutionality of a statute under which an
employee was fired would not “involve the courts in
day-to-day determination and interpretation” of
agency policy; they are wholly collateral to the policy
the MSPB is charged with administering. See
Johnson, 415 U.S. at 372. Administrative review
schemes have been held by this Court to preclude
only those constitutional challenges that involve the
types of claims the scheme was designed to handle,
not challenges to the background statutes
themselves. Thunder Basin, 510 U.S. at 212;
McNary, 498 U.S. at 492.

Petitioners’ claims are even further removed from
the Congressional review scheme than the claims in,
for example, Johnson because the statutes at issue
here—5 U.S.C. § 3328 and 50 U.S.C. app. § 453—are
not even a part of the review scheme that
purportedly precludes the district court’s authority to
award equitable relief. Far from being a part of the
CSRA, 5 U.S.C. §3328 and 50 U.S.C. app. § 453
implement policies relating to the Selective Service
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registration requirement, not to the adjudication of
employer-employee disputes.3

The Court’s decision in Fausto, by contrast,
underscores the collateral nature of Petitioners’
constitutional challenge. As discussed above (at 27-
29), this Court’s holding in Fausto is inapposite
because it involved the question whether the CSRA
precluded a statutory claim, not a constitutional
claim. Fausto also held that the CSRA precluded a
statutory Back Pay Act claim that was the type of
employment dispute the MPSB was designed to
consider: whether an employee engaged in the
unauthorized use of a government vehicle. See 5
C.F.R. §1201.3(a)(2); 31 U.S.C. §1349(b). Here,
unlike the claim in Fausto, Petitioners’ claims are
not based on a dispute between management and its
employees, but rather on the facial constitutional
defects of federal statutes. In other words, not only
did Fausto not involve a constitutional claim, it was

3 The “wholly collateral” nature of Petitioners’ claims is
underscored by the following hypothetical. Assume that the
plaintiff, a Selective Service non-registrant, seeks a district
court declaration that he may not be subjected to the criminal
penalties set forth in 50 U.S.C. app. § 462(a) because the men-
only Selective Service registration requirement violates his
constitutional right to equal protection. The district court would
indisputably have authority to resolve such a claim, and the
Government would, Petitioners believe, concede that neither
the MSPB nor the Federal Circuit on appeal from the MSPB
would have authority to resolve it. Petitioners’ equal protection
claims are identical in substance to the one described in the
hypothetical, and those claims are “wholly collateral” to the
CSRA, to the same degree as the hypothetical claim, because
they have nothing to do with the terms and conditions of federal
employment.
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not a collateral challenge to the statute under which
the employee was fired.

For these reasons as well, Petitioners’ claims are
not precluded by the CSRA.

B. The Federal Circuit Cannot Provide
Petitioners With a Remedy for Their
Constitutional Injuries.

Petitioners challenge 50 U.S.C. app. § 453(a),
which requires that men—but not women—register
with the Selective Service, as a denial of equal
protection. Petitioners also challenge 5 U.S.C.
§ 3328, which provides that men who knowingly and
willfully fail to register with the Selective Service
System are ineligible for Executive agency
employment, as both a denial of equal protection and
a bill of attainder. JA 26-28. Beyond the reasons set
out above, Petitioners’ claims are properly brought in
district court because, as a practical matter,
Petitioners cannot obtain a remedy by bringing their
constitutional challenges in the MSPB and,
thereafter, appealing to the Federal Circuit.

To reiterate: No one disputes that the MSPB
lacks authority to hear and decide Petitioners’ facial
constitutional claims. See Cert. Opp. 10-11; Thunder
Basin, 510 U.S. at 215; Johnson, 415 U.S. at 368.
Similarly, no one contends that the parties could
take discovery in the MSPB or that the MSPB could
make a record on a constitutional claim that it lacked
the power to remedy. Rather, the First Circuit below
assumed that the Federal Circuit would take on the
constitutional question for the first time on appeal.
Pet. App. 1la. The jurisdictional gymnastics
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endorsed by the First Circuit are problematic
because they not only disregard the MSPB’s and the
Federal Circuit’s practices and rulings regarding
their own jurisdictions, but also because they leave
Petitioners without a forum to develop the factual
record necessary to prevail on the merits.

1. The Federal Circuit Cannot Properly
Evaluate the Merits of Petitioners’
Constitutional  Claims  Because the
Tribunal Below Did Not Develop a Factual
Record.

The Federal Circuit cannot review Petitioners’
equitable constitutional claims, which require
resolution of mixed questions of law and fact,
because its jurisdiction is derivative of the MSPB’s
jurisdiction and the facts relevant to their claims
would not have been developed before the MSPB. See
5 U.S.C. §7703(c) (“[Tlhe Federal Circuit shall
review the record.”).*

4 See also Schmittling v. Dep’t of Army, 219 F.3d 1332, 1337
(Fed. Cir. 2000) (“If the Board lacks jurisdiction, we also are
without authority to hear the merits of the appeal.”); Perez v.
Merit Sys. Prot. Bd., 931 F.2d 853, 855 (Fed. Cir. 1991) (“Since
the MSPB had no jurisdiction, the merits of Perez’s challenge . .
. were not before the MSPB for decision; nor are they before
us.”); Manning v. Merit Sys. Prot. Bd, 742 F.2d 1424, 1427
(Fed. Cir. 1984) (“If the MSPB does not have jurisdiction,
neither do we . . . .”); Rosano v. Dep’t of Navy, 699 F.2d 1315,
1318 (Fed. Cir. 1983) (“[Tlhe scope of the subject matter
jurisdiction of this court is identical to the scope of the
jurisdiction of the board.”); Billops v. Dep't of Air Force, 725
F.2d 1160, 1164 (8th Cir. 1984) (“[Tlhe Federal Circuit would
not give [a plaintiff] a remedy he desires, a review of the merits
of his case” because it is “limited to considering the limited
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Petitioners’ claims are not unique in requiring the
development of a factual record; constitutional claims
typically “turn upon the resolution of contested
factual issues,” England, 375 U.S. at 416, and even
many facial constitutional claims, like those pressed
here, require a factual record for decision. See
Citizens United v. FEC, 130 S. Ct. 876, 933 (2010)
(Stevens, J., concurring in part and dissenting in
part) (noting that “through the normal process of
litigation, the parties could have developed a
[factuall record” regarding the relevant facial
challenge); see also, e.g., Turner Broad. Sys., Inc., v.
FCC, 512 U.S. 622, 664-65 (1994); FEC v. Colo.
Republican Fed. Campaign Comm., 96 F.3d 471, 472-
73 (10th Cir. 1996).

Here Petitioners’ constitutional claims cannot be
evaluated by the Federal Circuit because the Federal
Circuit’s review 1s limited to the record created
before the MSPB, 5 U.S.C. § 7703(c); see Fed. R. App.
P. 16(a), and that record would not contain facts
needed to decide the constitutional claims. For
example, Petitioner Elgin appealed to the MSPB,
which dismissed his constitutional claims for lack of
jurisdiction. The record contained no information
relevant to Elgin’s facial constitutional challenges.
As the government agreed, First Cir. Br. for Defs.-
Appellees 26-27, the MSPB record only established
Elgin’s year of birth, the length of his federal service,
the nature of his job, the record of OPM’s
determination that he knowingly and willfully failed

ground of the Board’s decision to dismiss for lack of
jurisdiction.”).
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to register for selective service, and the agency’s
notice of his proposed termination. See Pet. App. 95a-
98a. Though Elgin raised his bill of attainder and
equal protection claims in the MSPB, because the
MSPB lacks the power to decide that an Act of
Congress 1s unconstitutional, the record did not
include any facts related to, for example, the role of
women in the military—facts that would be crucial
for considering his constitutional claims. Thus, to
“subject [Petitioners] to the processes of an impotent
administrative tribunal”—one that cannot provide a
remedy or create a factual record for judicial review
of their facial constitutional challenges—would be to
“command [them] to perform a useless action.”
Republic Indus., Inc. v. Cent. Penn. Teamsters
Pension Fund, 693 F.2d 290, 296 (3d Cir. 1982).

In addition, unlike a district court, the Federal
Circuit, like other courts of appeals, is not a forum in
which the parties may develop the necessary factual
record in the first instance. See Fla. Power & Light
Co. v. Lorion, 470 U.S. 729, 744 (1985). In Shalala v.
Illinors Council on Long Term Care, Inc., a plaintiff
brought statutory and constitutional challenges to
Medicare-related regulations against the Secretary of
Health and Human Services in the district court. 529
U.S. 1, 6-7 (2000). The Court held that the plaintiff
was required to first proceed in the federal agency,
which might not be able to decide the constitutional
claim, because the reviewing district court, unlike
the Federal Circuit here, had “the authority to
develop an evidentiary record” to resolve the claim.
See id. at 23-24.
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But, as an appellate court, the Federal Circuit
does not have the authority to develop an evidentiary
record; it cannot accept new evidence and make
factual determinations regarding the evidence
presented. See Fed. R. App. P. 16(a), 17. The Federal
Rules of Appellate Procedure include no rule
authorizing discovery. Litigants in the Federal
Circuit, as in other courts of appeals, cannot
propound interrogatories, take depositions, or
request documents. Equally important, the litigants
cannot make an appellate record on their own
through submission of declarations, documents, and
other evidence. And the Federal Circuit cannot
resolve contested issues of fact, as a district court
can. See Icicle Seafoods, Inc. v. Worthingon, 475 U.S.
709, 714 (1986); Mittal Steel Point Lisas Ltd. v.
United States, 542 F.3d 867, 875 (Fed. Cir. 2008).
Recognizing this, the Federal Circuit does not decide
an issue for the first time on appeal when a factual
record is necessary to determine the issue but has
not been developed below. See Briggs v. Merit Sys.
Prot. Bd., 331 F.3d 1307, 1313 (Fed. Cir. 2003).

2. Petitioners’ Claims Cannot Be Adjudicated
Without a Factual Record.

The factual record required by this case
illustrates that federal employees’ equitable
constitutional claims belong in a forum in which a
factual record can be created. To be sure, a district
court may choose to decide a facial constitutional
claim as a pure matter of law without developing a
record, but the district court may also determine that
it needs a record. See Goldberg v. Rostker, 509 F.
Supp. 586, 589 n.3 (E.D. Pa. 1980), revd 453 U.S.
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57. Petitioners ask this Court to hold that the district
court has authority to consider Petitioners’ claims
and to reverse and remand to the First Circuit,
where they will reiterate their request for a remand
to the district court for discovery and the
development of a factual record.

a. Bill of Attainder

In the district court, Petitioners did not seek to
conduct discovery on their bill of attainder claim, but
the Government found it necessary to create a
factual record in the district court to support its
argument that 5 U.S.C. § 3328 is not a bill of
attainder. Petitioners had argued that § 3328
violates Article I, Section 9, Clause 3 of the U.S.
Constitution, which prohibits bills of attainder,
because the statute identifies an easily ascertainable
group—men 26 and over who failed to register—and
subjects that group to punishment (a bar to federal
employment) without judicial trial. The district court
initially granted Petitioners’ motion for partial
summary judgment on their bill of attainder claim,
finding that § 3328’s bar to federal employment
identified an ascertainable class of men based on
immutable past conduct and operated as a
punishment without trial. Pet. App. 66a-67a. The
district court noted twice that OPM treated “the
‘knowingly and willfully’ element as essentially an
irrebuttable presumption,” id. at 7b5a, 85a, thus
rejecting the Government’s argument that it 1is
difficult to ascertain which men, among those who
have not registered for selective service, would be
found by OPM to have knowingly and willfully failed
to register. See Selective Serv. Sys. v. Minn. Pub.
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Interest Research Grp., 468 U.S. 841, 847 (1984)
(holding that an unconstitutional bill of attainder
must specify the affected persons).

With its motion for reconsideration, the
Government submitted the declaration of an OPM
Human Resources Specialist, who supplied
determination letters for employees other than
Petitioners in which OPM had found that the failure
to register was not knowing or willful. Dist. Ct. Doc.
53-2, Decl. of Kimberly T. Call. The purpose of the
Government’s submission was to persuade the
district court to abandon its initial factual conclusion
that a person’s non-registration for the Selective
Service created an irrebuttable presumption that
such a failure was “knowing” and “willful.” Dist. Ct.
Doc. 53, Memo. of Law Defs.” Mot. for Recons. 13 n.9.
Later, the district court requested a report, for
inclusion in the record and, presumably, potential
fact-finding, regarding OPM’s guidelines and policies
for making “knowing and willful” determinations.
Dist. Ct. Doc. 66, Tr. of Prelim. Inj. Hr'g 63:19-64:3;
see JA 42.

If the bill of attainder claim had been adjudicated
for the first time in the Federal Circuit, arriving at
that court from an administrative adjudicator that
had immediately dismissed the claim for lack of
jurisdiction, there would have been no means of
addressing the contested factual issue whether
§ 3328 identifies an easily ascertainable group for
bill of attainder purposes.
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b. Equal Protection

In Rostker v. Goldberg, relying heavily on
contemporaneous congressional testimony, this
Court held that the exclusion of women from
Selective Service registration did not violate the
right to equal protection guaranteed by the Fifth
Amendment’s Due Process Clause. 453 U.S. at 78-79.
The district court here dismissed Petitioners’ equal
protection claim under Rostker. Pet. App. 87a. But
that conclusion misconceived Rostkers holding as
well as Petitioners’ claims. Petitioners challenge
Rostker by contending that the facts underpinning it
are no longer true. To that end, they have repeatedly
and consistently asked for an opportunity to take
discovery on this issue. Dist. Ct. Doc. 12, Pls.” Opp. to
Defs.” Mot. to Dismiss 8-11; First Cir. Br. of the
Pls./Appellants 2, 46-61; First Cir. Oral Arg. at 13:06,
available at http!//www.law.georgetown.edu/clinics/
1ipr/ElginlstCircuitargument.mp3.

1. Petitioners Need a Factual Record to
Show That the Increasing
Involvement of Women in Combat
Operations Undercuts Rostkers
Factual Premise.

Rostker's 6-3 decision was premised, among other
factual bases, on the ineligibility of women for
combat positions. KRostker, 453 U.S. at 77-78.
Because women and men were not “similarly
situated” with regard to their eligibility for combat
positions, the Court concluded that they need not be
treated in the same manner just to “engage in
gestures of superficial equality.” Id. at 78-79. As a
result, the Court did not address the question
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whether excluding women from registration
“substantially” furthers the important government
Interest in “raising and supporting armies,” as
required to satisfy constitutional challenges to
gender-based statutory classifications. /d. at 70, 75;
see Craig v. Boren, 429 U.S. 190, 204 (1976). Rather,
the Court held only that excluding women from
registration is “sufficiently” and “closely related to”
the congressional purpose in mobilizing troops for
combat duty. Kostker, 453 U.S. at 79.5

Rostker was based entirely on what the Court
characterized as “the current thinking as to the place
of women in the Armed Services.” Id. at 71. The
thrust of Petitioners’ claim is that the “current
thinking” in regard to women’s role in the military
has changed dramatically in the past thirty years. JA
3. Because Petitioners’ equal protection claim alleged
sufficient facts challenging Rostkers premise that
men and women are not similarly situated with
respect to combat positions, Petitioners should have
the opportunity to demonstrate, through the
development of a factual record, that Rostker should
be revisited in light of the current role of women in
the military. Petitioners’ factual allegation that
women and men are now similarly, albeit not
identically, situated attacks Rostkers factual
premise and thus the constitutionality of the male-
only registration requirement. Indeed, the force of
stare decisis is at its low point when the underlying

5 In Rostker, although the three-judge panel that heard the
case “contemplated a hearing to develop a factual record,” the
parties were able to agree to a five-volume Joint Documentary
and Stipulated Record. Goldberg, 509 F. Supp. at 589 n.3.
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facts are so changed that they can no longer justify
the decision. See FCC v. Fox Television Stations,
Inc., 556 U.S. 502, 129 S. Ct. 1800, 1822 (2009)
(Thomas, J., concurring); Planned Parenthood of Se.
Pa. v. Casey, 505 U.S. 833, 855 (1992) (Overruling
precedent may be legitimate when “facts have so
changed, or come to be seen so differently, as to have
robbed the old rule of significant application or
justification.”). “In cases involving constitutional
issues” that turn on a particular set of factual
assumptions, the court “must, in order to reach
sound conclusions, feel free to bring its opinions into
agreement with experience and with facts newly
ascertained.” Burnet v. Coronado Oil & Gas Co., 285
U.S. 393, 412 (1932) (Brandeis, J., dissenting).

The role of women in the military, particularly in
combat, has changed substantially since 1981. See
generally Maj. Scott E. Dunn, The Military Selective
Service Act’s Exemption of Women: It 1s Time to End
It, 2009 Army Law. 1 (2009). Statutes and policies
excluding women from combat, on which Rostker
relied, have been repealed or changed. 453 U.S. at
77-78. In 1991, Congress repealed a statute
forbidding women from serving as combat pilots in
the Air Force and Navy. JA 24; 10 U.S.C. § 8549,
repealed by Pub. L. No. 102-190 § 531(a)(1), 105 Stat.
1365 (1991). In 1993, Congress repealed a statute
restricting women from serving on Navy combat
ships. JA 24; 10 U.S.C. § 6015, repealed by Pub. L.
No. 103-160 § 541(a), 107 Stat. 1659 (1993). In 1994,
Secretary of Defense Les Aspin replaced the “risk
rule,” which prohibited the assignment of women in
noncombat positions if the likelihood of being
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exposed to “direct combat, hostile fire, or capture are
equal to or greater than” the risks for the combat
units they supported, with the “direct ground combat
rule,” which prohibits women from “engaging an
enemy on the ground . . . while being exposed to
hostile fire and to a high probability of direct
physical contact with the hostile force’s personnel.”
Jill Elaine Hasday, Fighting Women- The Military,
Sex, and FKxtrajudicial Constitutional Change, 93
Minn. L. Rev. 96, 140-42 (2008). The direct ground
combat rule opened up many positions in which
women were prohibited from serving in 1981. See
U.S. Gov’'t Accountability Office, GAO/NSIAD-96-169
Physically Demanding Jobs:' Services Have Little
Data on Ability of Personnel to Perform 2 (1996).

Furthermore, although the direct ground combat
rule prohibits women from being assigned to units in
direct combat on the ground, Petitioners seek to
develop a factual record in the district court
demonstrating that the realities of recent wars have
routinely placed women in such positions. Because
there is no front line separating combat units from
noncombat units, female soldiers regularly face
combat, and, in fact, their units are more frequently
targeted by insurgents than male soldiers in direct
combat units. JA 25-26; Margaret C. Harrell, et al.,
Assessing the Assignment Policy for Army Women 5-
6, Rand Natl Defense Research Inst. (2007),
http://www.rand.org/pubs/monographs/MG590-1.
Thousands of women received “Combat Action
Badges,” which are awarded for “special recognition
to Soldiers who personally engage the enemy or are
engaged by the enemy during combat operations.” JA
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25. Adm. Michael G. Mullen, Chairman of the Joint
Chiefs of Staff, stated that “women are assigned to
units and positions that may necessitate combat
actions.” Nominations before the S. Armed Servs.

Comm., 111th Cong. 1286 (2009).

Petitioners want to develop a record showing that
women are presently engaged in what historically
has been considered combat. See, e.g., Dave Moniz,
Female Amputees Make Clear that All Troops are on
Front Lines’ Reality in Iraq has Overtaken Long-
Running Debate at Home, USA Today, Apr. 28, 2005,
at Al. Unlike in 1981, when women were in fact
excluded from all combat positions, women are now
excluded from some combat positions by policy but
nevertheless end up engaging in combat. See 152
Cong. Rec. S8542 (daily ed. Aug. 1, 2006) (statement
of Sen. Robert Menendez) (“The Army has expanded
the role of women in ground-combat operations.”).
Thus, concluding that women are not similarly
situated with men because of the mechanical line the
direct combat unit exclusion policy draws “riskls]
‘bypassling] any equal protection scrutiny.” United
States v. Virginia, 518 U.S. 515, 529 (1996) (second
alteration in original).

1. Petitioners Need a Factual Record to
Show That the Male-Only
Registration Requirement Does Not
Substantially Further an Important
Government Interest.

Once Petitioners establish that men and women
are sufficiently similarly situated with regard to
combat positions, the Government must prove, with
facts, that excluding women from Selective Service
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registration substantially furthers the important
government interest in “raising and supporting
armies.” See Rostker, 453 U.S. at 70. Petitioners
want to develop a factual record to establish that the
government cannot meet its burden.

First, the Court in Rostker noted that “any future
draft . . . would be characterized by a need for combat
troops.” Id. at 76. But that was when the draft was
needed to supply combat troops to repel a Soviet
invasion of Europe. As we engage in the global war
on terrorism, it i1s unclear whether the primary
purpose of any future draft would be to supply front-
line combat troops.

Petitioners want to create a record on the link
between conscription and combat. Specifically,
Petitioners need to know in what positions draftees
will likely serve. At minimum, Petitioners expect to
prove through development of a factual record that
future draftees likely would serve in hard-to-fill
roles, such as Arabic translators, doctors, nurses, and
computer specialists. See, e.g., 50 U.S.C. app.
§ 460(h)(1); Eric Rosenberg, Special Skills Draft on
Drawing Board, S.F. Chronicle (Mar. 13, 2004). This
factual development would buttress Petitioners’
argument that  prohibiting female nurses,
translators, and computer experts from registering
with Selective Service, while requiring blind men,
amputees, those with mental deficits or illnesses,
and convicted felons to register, would not
substantially help meet the military’s future needs.
JA 23-24. Indeed, in Afghanistan, female soldiers do
what male soldiers often cannot: gather intelligence
from and frisk Afghan women. Lolita C. Baldor,
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Death Highlights Women's Role in Special Ops
Teams, Associated Press, Oct. 25, 2011, available at
http:/mews.yahoo.com/death-highlights-womens-role-
special-ops-teams-195034667.html.

Moreover, any additional burden created by
including women in Selective Service registration
plans would not be a valid justification for sex
discrimination. See Craig, 429 U.S. at 198. In
anticipation of the government’s possible argument
that the economic burden of registering women
justifies disparate treatment, Petitioners want to
develop a factual record showing that the cost of
requiring women to register with Selective Service
would not be unduly burdensome. See, e.g., U.S.
Gov't Accountability Office, 1 GAO/NSIAD-98-199,
Gender Issues—Changes Would be Needed to Expand
Selective Service Registration to Women, available at
http://www.gao.gov/archive/1998/ns98199.pdf
(estimating that Selective Service would need only 17
to 20 additional staff to expand registration to
women).

In sum, Petitioners’ constitutional claims require
the creation of a factual record and factual
determinations. For this reason as well, i1t 1is
implausible to ascribe to Congress the intent to
impliedly remove the authority of the district court to
resolve Petitioners’ constitutional claims.

CONCLUSION

The judgment of the court of appeals should be
reversed.


http://www.gao.gov/archive/1998/ns98199.pdf
http://news.yahoo.com/death-highlights-womens-role

54

Respectfully submitted,

Harvey A. Schwartz Leah M. Nicholls
(Counsel of Record)  Brian Wolfman

Rodgers, Powers & Institute for Public
Schwartz, LLP Representation
18 Tremont St. Georgetown University
Boston, MA 02108 Law Center
(617) 742-7010 600 New Jersey Ave., NW
harvey@theemployment Suite 312
lawyers.com Washington, DC 20001

(202) 662-9535
Counsel for Petitioners

December 2011


http:lawyers.com

la

APPENDIX
50 U.S.C. app. § 453. Registration

(a) Except as otherwise provided in this title [sections

451 to 471a of this Appendix], it shall be the duty of
every male citizen of the United States, and every
other male person residing in the United States, who,
on the day or days fixed for the first or any
subsequent registration, is between the ages of
eighteen and twenty-six, to present himself for and
submit to registration at such time or times and place
or places, and in such manner, as shall be determined
by proclamation of the President and by rules and
regulations prescribed hereunder. The provisions of
this section shall not be applicable to any alien
lawfully admitted to the United States as a
nonimmigrant under section 101(a)(15) of the
Immigration and Nationality Act, as amended (66
Stat. 163; 8 U.S.C. 1101), for so long as he continues
to maintain a lawful nonimmigrant status in the
United States.

(b) Regulations prescribed pursuant to subsection (a)
may require that persons presenting themselves for
and submitting to registration under this section
provide, as part of such registration, such identifying
information (including date of birth, address, and
social security account number) as such regulations
may prescribe.
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PETITIONERS REPLY BRIEF

Petitioners brought facial constitutional
challenges to two federal statutes, both unrelated to
the Civil Service Reform Act, and one unrelated to
federal employment altogether. The district court
has authority to review equitable constitutional
claims, and, as the Government correctly concedes,
no language in the Civil Service Reform Act takes it
away.

Nevertheless, the Government insists that
because Petitioners happen to be challenging the
statutes in response to termination of their federal
employment, Congress impliedly intended that their
claims bounce between one tribunal that lacks power
to provide the relief Petitioners seek and another
that lacks ability to develop a relevant factual record.
The impracticality of the Government’s proposed
procedure illustrates that Congress did not intend,
and could not have intended, that result. Rather, as
this Court has held in similar cases, constitutional
claims that are “wholly collateral” to an
administrative review scheme belong in district
court.

L District Courts Are Authorized to Review
Petitioners’ Equitable Constitutional Claims.

It is well established that district courts have the
authority to review equitable constitutional claims.
See 28 U.S.C. §1331; Pet. Br. 20-25. Because
nothing in the Civil Service Reform Act (CSRA)
removes this authority, Petitioners may bring their
claims in district court on that basis alone. Pet. Br.
26-32; see Mitchum v. Hurt, 73 F.3d 30, 35 (3d Cir.
1995) (Alito, J.) (“The power of the federal courts to
grant equitable relief for constitutional violations
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has long been established.”); Hubbard v. U.S. Envtl.
Prot. Agency, Adm’r, 809 F.2d 1, 11 n.15 (D.C. Cir.
1986).

Nevertheless, the Government asserts, citing
Bush v. Lucas, 462 U.S. 367 (1983), that Petitioners
lack a right of action. Resp. Br. 31-32. But Bush
foreclosed only a legal action for damages, and
Petitioners do not seek damages. Petitioners bring
equitable constitutional claims, which can be decided
in the district court absent a statute explicitly
conferring a right of action and absent the
implication of a new judicial remedy. See Pet. Br. 23-
24.

The Government also suggests that the
Petitioners are barred from bringing their claims
under the Administrative Procedure Act (APA)
because the CSRA provides an “adequate remedy”
within the meaning of 5 U.S.C. § 704. Resp. Br. 31-
32; see Joint Appendix (JA) 6, Complaint § 5. But
this assumes the conclusion that the CSRA provides
an adequate remedy. For the reasons discussed
below, the CSRA does not provide such a remedy,
and so Petitioners may proceed in the district court
under the APA, as well as directly under the
Constitution. Moreover, Petitioners may also bring
their claim for a declaration that the statutes are
unconstitutional in the district court under the
Declaratory Judgment Act, 28 U.S.C. § 2201 (entitled
“Creation of remedy”). See JA 6.
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II. Congress Did Not Intend to Preclude District-
Court Review of Petitioners’ Constitutional
Claims in Favor of the Byzantine and
Inefficient Framework Urged by the
Government.

As Petitioners have explained, Pet. Br. 26-29,
preclusion of district-court review of Petitioners’
constitutional challenges requires a heightened
showing of congressional intent. See Webster v. Doe,
486 U.S. 592, 603 (1988). The Government concedes
that the CSRA does not meet this heightened
standard but argues that it does not apply here
because Petitioners could obtain judicial review
under the CSRA in the Federal Circuit. Resp. Br. 18.
However, even if Webster's heightened standard does
not apply, the Government still must show that
Congress’s intent to preclude district-court review of
facial constitutional challenges is “fairly discernible’
in the detail of the statutory scheme.” Block v. Cmty.
Nutrition Inst., 467 U.S. 340, 351 (1984) (quoting
Assn of Data Processing Serv. Orgs., Inc. v. Camp,
397 U.S. 150, 157 (1970)); see Pet. Br. 33. To be sure,
the CSRA “prescribes in great detail the protections
and remedies applicable to” adverse personnel
actions and creates the Merit Systems Protection
Board (MSPB) to adjudicate cases implicating those
“protections and remedies” and, thus, precludes
district-court review in some cases. United States v.
Fausto, 484 U.S. 439, 443, 455 (1988).

But Petitioners are not seeking the CSRA’s
“protections and remedies.” Instead, they bring facial
constitutional challenges to two federal statutes
unrelated to the CSRA. Congress cannot have
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intended the MSPB to hear these claims because, as
the Government concedes, the MSPB lacks the
authority to declare a statute unconstitutional. Resp.
Br. 54.1

According to the Government, Congress intended
Petitioners to appeal a jurisdictional dismissal by the
MSPB to the Federal Circuit, which would then
remand the case to the MSPB for factual
development before a second MSPB dismissal and
appeal. Id. at 36, 39-45. This Rube Goldberg scheme
of administrative and judicial review defies logic and
1s certainly not “fairly discernible” in Congress’s
handiwork. No rational Congress would have
intended to preclude district-court review in favor of
a forum that cannot decide the constitutional
questions and establish a procedural framework that
would require two dismissals by the MSPB and two
appeals to the Federal Circuit before any decision on
the merits. See Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 130 S. Ct. 3138, 3150
(2010) (rejecting the Government’s proposed “odd

1 The Government questions whether Petitioners’ challenge is
facial. Resp. Br. 15. Petitioners’ claims are facial because
Petitioners maintain that 50 U.S.C. app. §453(a) is
unconstitutional as to all men who must register with the
Selective Service and that 5 U.S.C. § 3328 is a bill of attainder
as to men older than 25 who failed to register. The distinction
between as-applied and facial challenges is sometimes difficult
to draw, but resolution of this case does not demand that the
distinction be drawn. Here, the significance of the “facial” label
is that Petitioners seek a declaration that two federal statutes
are unconstitutional, and, as the Government concedes, the
MSPB is powerless to accord the requested relief.
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procedure” for administrative review of
constitutional claims in favor of district-court
jurisdiction).

A. The Government cites Briggs v. Merit Systems
Protection Board, 331 F.3d 1307 (Fed. Cir. 2003), for
the proposition that the Federal Circuit will hear
claims like Petitioners’ even when the MSPB cannot
decide them. Resp. Br. 44. But unlike in Briggs, a
factual record is necessary to decide Petitioners’
constitutional claims. See Briggs, 331 F.3d at 1312-
13 (citing the lack of need for a factual record as a
factor in deciding to review the constitutional claim
for the first time on appeal); Pet. Br. 44-53.2

Because the MSPB lacks authority to decide
Petitioners’ constitutional claims, any MSPB record
would contain facts bearing on the MSPB’s
jurisdictional dismissal but no evidence bearing on
the constitutional claims. When Petitioner Elgin
appealed to the MSPB, the resulting administrative
record contained only his personal information,
details of his employment, and the Office of
Personnel Management’s (OPM’s) determination
that he had knowingly and willfully failed to register
with the Selective Service. First Cir. Br. for Defs.-
Appellees 26-27. None of this evidence has anything
to do with Petitioners’ bill of attainder or equal
protection claims. In the administrative-exhaustion
context, when there 1s “complete divergence”

2 As explained previously, in general, the Federal Circuit
adheres to standard appellate practice, holding that its
jurisdiction is coextensive with the jurisdiction of the lower
tribunal under review. Pet. Br. 41 & n.4 (citing cases).
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between the factual 1issues presented by a
constitutional claim and the claims that an agency
ordinarily hears, the exhaustion requirement 1is
excused, and plaintiffs may proceed directly to
district court. Andrade v. Lauer, 729 F.2d 1475, 1492
(D.C. Cir. 1984). Similarly, the complete divergence
between the facts mnecessary to Petitioners’
constitutional claims and the facts in Petitioner
Elgin’s MSPB record demonstrates that Congress did
not intend to shoehorn claims like Petitioners’ into
the CSRA review scheme.

The insufficiency of an MSPB record would affect
both the employee and the Government on appeal to
the Federal Circuit. Petitioners have consistently
contended that their equal protection claim will
require extensive factual development. Pet. Br. 47-
53. The Government says that the same is not true of
Petitioners’ bill of attainder claim. Resp. Br. 39-40.
But the Government’s own conduct demonstrates
otherwise. The Government submitted evidence
about OPM’s practices that assisted the district court
in finding for it on the bill of attainder claim. See
Dist. Ct. Doc. 53, at 13 & n.9. That evidence was not
in the MSPB record and would have been
unavailable to the Federal Circuit on appeal. By
contrast, a district court would compile a record that
included such evidence. Cf McNary v. Haitian
Refugee Ctr., Inc, 498 U.S. 479, 497 (1991)
(“[Sltatutes that provide for only a single level of
judicial review in the courts of appeals ‘are
traditionally viewed as warranted only in
circumstances where district court factfinding would
unnecessarily duplicate an adequate administrative
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record . . ..” (quoting Br. for Am. Bar Ass’n at 7)).

B. The Government claims that “many [faciall
challenges . . . do not require a factual record.” Resp.
Br. 39. But that is not this case. At a minimum, a
factual record is required for Petitioners to prevail on
their equal protection claim. Pet. Br. 47-53.
Moreover, Petitioners’ claims are hardly unique.
Courts often require a factual record to resolve
constitutional challenges. In 7Turner Broadcast
Systems, Inc. v. FCC, 512 U.S. 622, 667-68 (1994)
(plurality opinion), for example, this Court vacated a
grant of summary judgment on a facial challenge
under the First Amendment because the
Government presented a “paucity of evidence”
regarding whether the law was narrowly tailored.
See also Davis v. Fed FElection Comm™n, 554 U.S.
724, 732 (2008) (describing agency’s objection to
expedited decision on facial challenge as based on
agency’s asserted need for “extensive discovery”).
Indeed, the equal protection decision that Petitioners
seek to revisit involved a facial challenge with a five-
volume record. Goldberg v. Rostker, 509 F. Supp.
586, 588 (E.D. Pa. 1980), revd, 453 U.S. 57 (1981).
The kind of well-developed record on which the
judges and Justices relied in Rostker would not be
available to the Federal Circuit under the
Government’s scheme because the MSPB would have
dismissed the claim without the production of any
record, let alone discovery.3

3 Facial challenges to statutes frequently demand creation of a
factual record. See, e.g., Crawford v. Marion Cnty. Election Bd.,
553 U.S. 181, 192, 195 n.12, 202-03 (2008) (plurality opinion);
(cont.)
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The Government next argues that, if a factual
record were necessary, the Federal Circuit could use
judicial notice to create a record, noting that the
parties in Rostker stipulated to the record and that
Rostker was decided, in this Court, on the basis of
congressional testimony. Resp. Br. 40-41.

But the Government’s reference to a stipulated
record in Rostker is misleading. The stipulation did
not replace discovery but rather represented an
agreement to forgo an evidentiary hearing after
extensive discovery. See Goldberg, 509 F. Supp. at
588 n.3. The five-volume record to which the parties
stipulated included depositions of government
officials. See id. at 599-602 nn.17-20, 24-26. Because
the Federal Circuit cannot order or oversee
discovery, the parties would not have the same
opportunity to develop the record under the
Government’s framework. And, as demonstrated by
the Government’s refusal to produce documents
without a discovery request in this case, it is unlikely

Fla. Bar v. Went For It, Inc., 515 U.S. 618, 625-28 (1995); Nat’/
Treasury Emps. Union v. Von Raab, 489 U.S. 656, 677-78
(1989); Toomer v. Witsell, 334 U.S. 385, 397-99 & nn.28, 30
(1948); H.B. Rowe Co. v. Tippett, 615 F.3d 233, 240, 257 (4th
Cir. 2010); Hutchins v. District of Columbia, 188 F.3d 531, 541-
42 (D.C. Cir. 1999); Kalman v. Cortes, 723 F. Supp. 2d 766, 790-
91, 795-96 (E.D. Pa. 2010); Perry v. Schwarzenegger, 704 F.
Supp. 2d 921, 953-73 (N.D. Cal. 2010), aff'd sub nom. Perry v.
Brown, ___ F.3d __, 2012 WL 372713 (9th Cir. Feb. 7, 2012);
Gen. Elec. Co. v. Whitman, 257 F. Supp. 2d 8, 25 n.9 (D.D.C.
2003), revd sub nom. Gen. Elec. Co. v. Envtl. Prot. Agency, 360
F.3d 188 (D.C. Cir. 2004); McConnell v. Fed. Election Comm'n,
251 F. Supp. 2d 176, 206-07 (D.D.C.), affd in part, revd in part,
540 U.S. 93 (2003).
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that the Government would permit Rostkerlike
depositions and other discovery absent a court order.
JA 42-43. Without this evidence, there would be no
record to which to stipulate.

The claim that this Court’s decision in Rostker
turned on congressional hearings, of which the
Federal Circuit might take judicial notice, is also
misleading. See Resp. Br. 41. First, there is no
guarantee that the same wealth of contemporaneous
congressional testimony would be available to the
Court in this or another similar case. Second, even in
Rostker, judges and Justices went beyond publicly
available materials. Justices White and Marshall
both cited deposition testimony from the record.
Rostker v. Goldberg, 453 U.S. 57, 84 (1981) (White,
J., dissenting); id. at 108, 111 (Marshall, J.,
dissenting). And the trial court denied the
Government’s early motion for summary judgment
because it “needed an amplification of the record
before [it] could decide the [claims].” Goldberg, 509 F.
Supp. at 589 n.5; see id. at 599-602 nn.17-20, 24-26
(citing depositions). It is true, as the Government
contends, Resp. Br. 41, that Petitioners cited many
publicly available materials in their opening brief.
But that is because discovery has not yet been taken,
and Petitioners lack the more compelling evidence
that could be obtained in discovery.4

4 The Government says that “nothing prohibits an employee, in
his initial appeal to the MSPB, from supplementing the record
with materials that are relevant to his constitutional
arguments.” Resp. Br. 41. But something does prohibit the
employee from doing so in a case like Petitioners’ the MSPB’s
(cont.)
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C. The Government’s suggestion that the Federal
Circuit could remand the case back to the MSPB to
address an insufficient record would be an abnormal
use of remand, cannot be defended by appeals to
agency expertise, and raises concerns about who
would serve as factfinder.

First, the cases cited by the Government for the
proposition that the Federal Circuit could remand to
the MSPB for additional record development all
involved remand to an agency that indisputably had
authority to decide the claim on its merits. See Resp.
Br. 42-43 (citing cases). But here, the MSPB could
not have decided the merits of Petitioners’ claims
even on remand, and the Government does not
contend otherwise. Ordinarily, a tribunal that lacks
the authority to decide the merits would also lack the
authority to do anything else—including oversight of
factual development. Cf Steel Co. v. Citizens for a
Better Env’t, 523 U.S. 83, 94-95 (1998). In deciding
this case, this Court could take the unprecedented
step of imbuing the MSPB with that authority, but
positing that outcome only underscores the
peculiarity of the Government’s proposed scheme.

immediate dismissal because it lacks authority to grant the
requested relief. And the MSPB regulation the Government
cites allowing the proffer of evidence excluded at a hearing, see
id.,, presumes that the MSPB actually holds a hearing,
something it does not do when it lacks jurisdiction—and,
therefore, did not do in Petitioner Elgin’s case. Pet. App. 95a
n.1. More importantly, even if Petitioners could have lodged
evidence with the MSPB, they could not have taken discovery.
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Second, remand makes sense when the agency is
expert in the case’s subject matter or possesses
evidence important to the record. See, e.g., Fla.
Power & Light Co. v. Lorion, 470 U.S. 729, 744
(1985). But the MSPB’s expertise lies in federal
employment and manager-employee disputes. Pet.
Br. 8-9. It is not expert on questions of constitutional
interpretation (and certainly not on the
constitutional issues posed by Petitioners’ “wholly
collateral” claims, see infra 17-20). The MSPB may
have discovery powers similar to those of a district
court, see Resp. Br. 43, but there is no reason to
prefer remand to the MSPB over district-court
adjudication on the basis of the MSPB’s subject-
matter expertise or possession of pertinent evidence.

Finally, the Government fails to identify who
within its conjured framework would serve as
factfinder. It asserts that the Federal Circuit should
remand the case and that the MSPB should oversee
discovery and compile a record. Resp. Br. 41-43.
What is not clear from the Government’s brief is
what would happen next. Would the MSPB make
factual findings even though it cannot render legal
conclusions or order the relief requested? Some
questions that Petitioners raise—such as whether
men and women are sufficiently similarly situated
with regard to military service—are mixed questions
of law and fact. They would require the MSPB to
draw a narrow line at where its authority to find
facts ends and where its inability to make legal
conclusions on the constitutionality of statutes
begins. Cf. Columbus Bd. of Educ. v. Penick, 443 U.S.
449, 491-92 (1979) (Rehnquist, J., dissenting)
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(discussing complexities of mixed questions of law
and fact in equal protection cases). On the other
hand, if the MSPB lacks authority to find facts where
1t 1s powerless to render a decision, the Federal
Circuit would be forced into a fact-finding role that
appellate courts almost invariably eschew. See
Pullman-Standard v. Swint, 456 U.S. 273, 291-93
(1982). To be sure, this Court could require the
Federal Circuit to find facts in the first instance. But
the Government’s failure to propose an answer
highlights the problems inherent in either solution
and exposes the oddity of requiring Petitioners to
proceed in the MSPB and the Federal Circuit. By
contrast, district-court consideration of claims like
Petitioners’ does not raise these concerns, as the
district court would find facts and make conclusions
of law, and the circuit court would assume its
ordinary appellate role.

D. It is possible, though not sensible, that
Congress might have devised the scheme the
Government describes. But the question here 1is
whether the CSRA implicitly does so. Given that the
CSRA does not expressly adopt the Government’s
scheme, any intent must be inferred—and be fairly
discernible—from the CSRA’s text. See Block, 467
U.S. at 351. The complexities of the Government’s
hypothetical framework demonstrate that Congress
did not intend that Petitioners’ constitutional
challenges would be subject to that framework.

Indeed, the procedures 1imagined by the
Government would actually undermine the benefits
of the preclusion scheme that the Government
invokes. “[Clhanneling constitutional claims through
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an agency,” the Government says, “has the benefits
of (1) promoting judicial efficiency . . . ; (2) allowing
the agency to bring its expertise to bear on the
constitutional issues; and (3) providing the agency an
opportunity to ‘produce a wuseful record for
subsequent judicial consideration.” Resp. Br. 28-29
(citations omitted) (quoting McCarthy v. Madigan,
503 U.S. 140, 145 (1992)). The Government’s scheme
frustrates each of these purposes.

First, the Government’s framework undermines
judicial  efficiency by requiring employees,
government attorneys, the MSPB, and the Federal
Circuit to engage in perfunctory litigation procedures
that all parties involved know cannot result in a
decision on the merits. Employees must file and the
Government must oppose a claim at the MSPB that
all know must be dismissed. “Wheels would spin for
no practical purpose.” Bankers Trust Co. v. Mallis,
435 U.S. 381, 385 (1978) (per curiam). The Federal
Circuit must then entertain an appeal that it and
both parties know cannot be decided on the current
record. Then, the Federal Circuit must remand the
case to the MSPB, which the Federal Circuit knows
cannot decide the merits. Finally, as noted earlier (at
10-12), the MSPB must oversee discovery in a case
that it knows it lacks authority to decide. Only then,
after the MSPB dismisses and the plaintiff appeals
to the Federal Circuit for a second time, would there
be a decision on the merits.

Second, as noted above (at 11), the MSPB lacks
expertise that bears on Petitioners’ facial
constitutional challenges; rather, it adjudicates
“disputes between agency managers and their
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employees.” S. Rep. No. 95-969, at 4, reprinted in
1978 U.S.C.C.A.N. 2723, 2727. The Government
nevertheless endorses channeling so the MSPB can
“weigh in on any statutory, regulatory, or factual
issues as to which [its] expertise may be helpful.”
Resp. Br. 13. Petitioners do not contend that their
employment record played any role in their
terminations; they do not contend that their
terminations were contrary to statute or regulation;
and they do not contend that any agency
misinterpreted any statute. (The Government
contends none of these things either.) See Free
Enter. Fund, 130 S. Ct. at 3150 (“[W]e presume that
Congress does not intend to limit [district court]
jurisdiction . . . if the claims are ‘outside the agency’s
expertise.” (quoting 7Thunder Basin Coal Co. v.
Reich, 510 U.S. 200, 212-13 (1994))).5

The case i1s nearly bereft of facts related to
Petitioners’ employment. The only possible factual
question the MSPB could consider with regard to
Petitioners’ claims would be whether Petitioner
Tucker was constructively removed. See Resp. Br.
15. But the MSPB would dismiss Tucker’s
constitutional claim immediately, as it did Petitioner
Elgin’s, without deciding this factual question,
because it cannot grant the relief requested.

5 The Government also invokes the expertise of the Federal
Circuit but never explains why the Federal Circuit is more
expert than other courts of appeals in deciding whether
Selective Service statutes are unconstitutional. See Resp. Br.
52. This is not, after all, a patent appeal. See 28 U.S.C.
§ 1295(a)(1), (4).
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Third, the Government’s framework does not
provide “an opportunity to produce a useful record.”
Resp. Br. 29 (quoting McCarthy, 503 U.S. at 145)
(internal quotation marks omitted). As explained
above (at 5-7), because the MSPB cannot decide
Petitioners’ constitutional claims, the MSPB record
cannot—and did not in Petitioner Elgin’s case—
contain information relevant to those claims.

E. The CSRA provides some employees with
greater protections and remedies than others; not all
federal employees may appeal adverse employment
actions to the MSPB. See 5 U.S.C. § 7511(a)(1), (b)
(listing which employees are protected by the merit
system and which are excluded); 5 U.S.C. § 7513(a),
(d) (describing protections and MSPB appeal rights).
The Government’s framework would lead to the
bizarre result that employees who may not bring
claims in the MSPB under the CSRA would have
more robust judicial review of constitutional claims
than employees who may bring such claims. In
Fausto, this Court held that the plaintiff, an
employee without MSPB appeal rights, could not
bring a Back Pay Act claim in the Court of Federal
Claims. 484 U.S. at 451. The Court explained that
Congress intended the CSRA to preclude judicial
review of nonconstitutional monetary claims, even

for employees who could not bring claims in the
MSPB. 1d.¢

6 At the time Fausto was decided, excepted-service employees
like Fausto could not appeal employment actions to the MSPB.
See 484 U.S. at 448. Congress has since granted many
excepted-service employees MSPB appeal rights, see 5 U.S.C.
(cont.)
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But the CSRA would not have prevented Fausto
from bringing constitutional claims in the district
court, including, if he had been terminated for failing
to register with the Selective Service, claims
identical to Petitioners’. As the Government
concedes, Resp. Br. 18, the CSRA does not meet
Websters heightened-showing requirement and so,
unless he had access to district court, Fausto would
have been impermissibly “denlied] any judicial
forum.” Webster, 486 U.S. at 603.

The Government’s proposed procedure turns
Fausto on its head, imposing the very “inverted
preference” that Fausto rejects. 484 U.S. at 450. The
supposedly disfavored employees without MSPB
appeal rights could obtain more meaningful judicial
review of constitutional challenges—that is, an extra
layer of review and more immediate access to a
tribunal with the authority to decide the claim—than
the supposedly favored employees. This discussion of
federal employees who do not have access to MSPB
review 1s hardly academic: According to the MSPB,
only “about two-thirds of the full-time civilian work
force[l currently have appeal rights to the Board.”
Jurisdiction, U.S. Merit Sys. Protection Bd.,
http://www.mspb.gov/About/jurisdiction.htm (last
visited Feb. 14, 2011).

In sum, the Government’s framework runs
headlong into the principles that underlie the CSRA,
the justifications for channeling claims to agencies,

§ 7511(a)(1)(C), but, as explained in the text, many other
federal employees may not proceed in the MSPB.
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the standard progression from trial to appellate
courts, and those courts’ respective roles.

III. The CSRA Does Not Impliedly Preclude
District-Court Authority to Hear Petitioners’
Claims Because They Are Wholly Collateral to
the CSRA’s Review Scheme.

Even if it were fairly discernible that Congress
intended the CSRA to impliedly preclude some
constitutional suits, that intent would not extend to
constitutional claims unrelated to the subject matter
of the CSRA’s review scheme. The Government says
that the CSRA requires Petitioners’ claims to be
brought to the MSPB because Petitioners were
federal employees. But, as our opening brief explains
(at  36-40), Petitioners’ challenge 1is “wholly
collateral” to the CSRA. See Thunder Basin, 510 U.S.
at 212 (quoting Heckler v. Ringer, 466 U.S. 602, 618
(1984)) (internal quotation marks omitted).

A. The Government argues that the claims are
not collateral because one of the remedies that
Petitioners seek—reinstatement—is “essentially the
same” as a remedy the CSRA provides. Resp. Br. 51.
However, whether a claim is “wholly collateral” to a
review scheme does not depend on the relief sought.

In Mathews v. Eldridge, 424 U.S. 319 (1976), the
plaintiff brought a constitutional challenge to an
administrative review scheme and requested
reinstatement of his social security benefits—exactly
the remedy the administrative scheme provided. /d.
at 324-25. Nevertheless, this Court held that his due
process claim was “collateral” to his claim for
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benefits and, therefore, he could bring his claim in
district court. /d. at 330-32.

Similarly, in Johnson v. Robison, 415 U.S. 361
(1974), the plaintiff sought both a declaration that
the statute denying him veterans’ benefits was
unconstitutional and a declaration that he was
entitled to those benefits. Robison v. Johnson, 352 F.
Supp. 848, 850 (D. Mass. 1973), revd, 415 U.S. 361.
Entitlement to benefits was what the veterans’
benefits administrative scheme regularly
adjudicated. However, this Court held that the
plaintiff’s constitutional claim was unrelated to the
administrative scheme and permitted suit in district
court. Johnson, 415 U.S. at 373.

The Government’s argument is also wrong on its
own terms. Yes, the MSPB can order reinstatement
in the run-of-the-mill case. But the MSPB could not
do so here because it could not render the predicate
declaration on which reinstatement hinges: that 5
U.S.C. §3328 and 50 U.S.C. app. §453(a) are
unconstitutional.

Petitioners’ constitutional claims are far removed
from the types of employee-manager disputes the
CSRA is designed to address. Indeed, they are more
removed than were the claims held collateral in
Mathews, 424 U.S. at 330, and McNary, 498 U.S. at
498-99. Both were challenges to the very
administrative schemes the Government argued
precluded district-court review. Petitioners’ claims,
by comparison, are doubly collateral: They present
neither a claim that can be adjudicated by the review
scheme nor a challenge to the review scheme itself.
Rather, Petitioners challenge elements of the
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Selective Service system—which has nothing to do
with adjudication of federal employee-manager
disputes. If Petitioners’ claims are not collateral to
the statutory scheme, it is hard to imagine a claim
that would be.”

B. The Government argues that Petitioners’
claims are not collateral because they are more like
the claims in Thunder Basin, where this Court held
that the plaintiff’s claims were precluded, than the
claims in Mathews and McNary. See, e.g., Resp. Br.
25, 29-30, 36. In Thunder Basin, a mine operator
believed a union had violated federal labor law and
argued that mandatory administrative review
procedures of the Federal Mine Safety and Health
Amendments Act (Mine Act) violated its due process
rights. 510 U.S. at 204-05. This Court held that
district-court review of the plaintiffs pre-
enforcement statutory and constitutional claims was
precluded by the Mine Act. /d. at 215-16.

The Government argues that the CSRA and the
Mine Act are “quite similar” because both provide for
administrative-agency adjudication followed by
court-of-appeals review. Resp. Br. 25. But whether a
claim is collateral depends on more than the nature
of the administrative scheme; it depends on how

7 The collateral nature of Petitioners’ claims is highlighted by
the fact that if Petitioners sought a declaration that they were
eligible to work for the federal government in the future, no one
would dispute that the district court would have authority to
hear those claims. Yet aside from Petitioners’ request for
reinstatement, that case would be identical to the one now
before this Court. See also Pet. Br. 39 n.3.
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removed the constitutional claims are from the types
of claims the agency typically adjudicates and in
which the agency has expertise. Viewed from this
perspective, the Government’s comparisons to
Thunder Basin are inapposite.

In Free Enterprise Fund, this Court explained
that, “liln Thunder Basin, the petitioner’s primary
claims were statutory” and benefitted from the
agency’s expertise. 130 S. Ct. at 3151. Here, like the
plaintiffs in Free Enterprise Fund—and unlike the
plaintiff in 7ZThunder Basin—Petitioners have no
statutory claims, and, as explained (at 11), their
constitutional claims are unrelated to the agency’s
expertise. Though the administrative scheme in Free
FEnterprise Fund also provided for review of agency
decisions in a court of appeals, this Court held that
the plaintiffs were not required to shoehorn their
constitutional challenge into the “odd procedurels]”
proposed by the Government because their
constitutional claim was wholly collateral to the
review scheme and outside the agency’s expertise. /d.
at 3150-51.

The Government is right that “this is an easier
case than Thunder Basin,” Resp. Br. 25, but not in
the direction 1t argues. As explained above,
Petitioners are more entitled to district-court review
than the plaintiff in 7Thunder Basin and, indeed, in
any of the cases in the “wholly collateral” line of
authority.
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IV. District-Court Review of Equitable
Constitutional Claims Would Not Impose a
New Burden on the Judiciary.

The Government expresses concern at leaving
courts and the MSPB with concurrent jurisdiction
over constitutional claims brought by federal
employees. The Government argues that if
Petitioners’ claims are mnot precluded, future
plaintiffs with equitable constitutional claims will
file duplicative suits in the MSPB and district court
seeking relief on the same underlying facts. Resp. Br.
28-29, 51. The Government is wrong.

First, the Government contends that
constitutional challenges to statutes are “often raised
in conjunction with nonconstitutional arguments,”
raising the specter of a flood of litigation. Resp. Br.
51. However, the Government cites no cases in
support of 1its claim, only the First Circuit’s
statement that constitutional claims are frequently
raised in discharge cases, a statement that, in turn,
cites no examples or authority. Pet. App. 12a.
Tellingly, the Government’s assertion is contrary to
its earlier argument that federal employees’
constitutional claims for equitable relief are
“Infrequently litigated.” Cert. Opp. 15.

Second, claim splitting and preclusion doctrines
would bar duplicative suits in the MSPB and district
court. A court can dismiss a suit when it determines
that a claim involving the same facts and parties is
pending in a different court. Katz v. Gerardi, 655
F.3d 1212, 1217-18 (10th Cir. 2011). The other suit
need not have reached final judgment for the rule to
apply. “[Tlhe test for claim splitting is not whether
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there is finality of judgment, but whether the first
suit, assuming it were final, would preclude the
second suit.” Id. at 1218; see also Curtis v. Citibank,
NA., 226 F.3d 133, 138 (2d Cir. 2000). Moreover,
final MSPB decisions have preclusive effect in
district court. Morgan v. Fed. Aviation Admin., 657
F. Supp. 2d 146, 153 (D.D.C. 2009); Arakawa v.
Reagan, 666 F. Supp. 254, 261 (D.D.C. 1987). Thus,
as a practical matter, employees would have to
choose whether to pursue claims in the MSPB or in
the district court. They could not do both.

The Government also claims that authorizing
claims like Petitioners’ in district court would create
“Impractical circuit conflicts.” Resp. Br. 53. Circuit
conflicts on constitutional questions are a fact of our
federal judicial system. In any event, preclusion of
equitable constitutional claims will do little to
prevent circuit splits. As noted above (at 15-16),
many federal employees—those who cannot appeal to
the MSPB—are already able to obtain constitutional
review of agency action in district court. These suits
may be decided differently in different courts, and
circuit conflicts will arise.

Finally, the Government contends that a holding
that Petitioners’ claims are collateral to the CSRA
will spawn litigation over whether claims are
collateral. Resp. Br. 47-48. The Government’s desired
holding could reduce litigation over the “collateral”
test—as could overruling Mathews, McNary, and
Johnson—but it could also increase other litigation.
Indeed, relegating this suit to the MSPB may
encourage federal employees with equitable
constitutional claims to argue that they are not
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subject to the CSRA’s review scheme so that they
may litigate in district court rather than the MSPB.
See Webster, 486 U.S. at 603. Much litigation
already exists concerning who is an “employee”
entitled to appeal to the MSPB. See 5 U.S.C.
§ 7511(a)(1). In December 2011 alone, the MSPB
decided this question in nine cases.® To employees
who are on the margins of MSPB jurisdiction and
who have colorable constitutional claims, the
Government’s desired holding would create increased

incentive to litigate these difficult questions.
* * *

Petitioners challenge two Selective Service
statutes as facially unconstitutional. They do not
bring a run-of-the-mill employment dispute that the
CSRA intended to channel through the MSPB, nor do
they challenge any aspect of the CSRA.

8 Calderon v. U.S. Postal Serv., No. DE-3443-12-0071-1-1, 2011
MSPB LEXIS 7620 (M.S.P.B. Dec. 29, 2011); Nimmo v. Dep’t of
Homeland Sec., No. NY-0752-11-0326-1-1, 2011 MSPB LEXIS
7608 (M.S.P.B. Dec. 27, 2011); Williams v. Dep’t of Veterans
Affairs, No. SF-0752-12-0111-1-1, 2011 MSPB LEXIS 7578
(M.S.P.B. Dec. 23, 2011); Daly v. Dep't of Homeland Sec., No.
NY-315H-11-0325-1-1, 2011 MSPB LEXIS 7519, at *7 (M.S.P.B.
Dec. 21, 2011); Atkinson v. Dep’t of Defense, No. CH-0752-12-
0005-I-1, 2011 MSPB LEXIS 7287, at *4-5 (M.S.P.B. Dec. 19,
2011); Mendez v. Dep’t of Defense, No. AT-0752-11-0894-1-1,
2011 MSPB LEXIS 7371, at *3-8 (M.S.P.B. Dec. 15, 2011); Carr
v. Dep’t of Defense, No. DC-0752-12-0117-1-1, 2011 MSPB
LEXIS 7448 (M.S.P.B. Dec. 14, 2011); Holland v. Dep’t of the
Army, No. NY-0752-12-0031-1-1, 2011 MSPB LEXIS 7353
(M.S.P.B. Dec. 13, 2011); Selover v. Dep’t of the Army, No. DC-
315H-12-0116-I-1, 2011 MSPB LEXIS 7155 (M.S.P.B. Dec. 5,
2011).
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Nevertheless, the Government contends that
Congress impliedly precluded traditional district-
court authority to hear the equitable constitutional
claims of federal employees. Congress, however, is
presumed not to have intended to limit jurisdiction
“if ‘a finding of preclusion could foreclose all
meaningful judicial review’; if the suit is ‘wholly
collateral to a statute’s review provisions’; and if the
claims are ‘outside the agency’s expertise.” Free
Enter. Fund, 130 S. Ct. at 3150 (quoting 7Thunder
Basin, 510 U.S. at 212-13). Because Petitioners’
claims meet all of these criteria, the CSRA does not
impliedly preclude district-court review.?

9 Petitioners contend that the CSRA does not preclude district-
court review of their equitable constitutional claims. However,
if the only available avenue for review of Petitioners’ claims is
appeal to the Federal Circuit via the MSPB, Petitioner Elgin
should be permitted to seek review of his MSPB decision in the
Federal Circuit under the doctrine of equitable tolling. Elgin
filed this case in district court one week after the MSPB’s order
dismissing his claim for lack of jurisdiction became final, long
before the sixty-day review period would have expired. See 5
U.S.C. § 7703(b)(1). This Court has endorsed equitable tolling
when a plaintiff timely files in the wrong forum. See Irwin v.
Dep'’t of Veterans Affairs, 498 U.S. 89, 96 (1990). Bowles v.
Russell, 551 U.S. 205 (2007), does not apply here because the
time limit for seeking review from the MSPB is a “claims-
processing rule,” not a jurisdictional prerequisite. See
Henderson ex rel. Henderson v. Shinseki, 131 S. Ct. 1197, 1205
(2011). Therefore, if Elgin does not prevail here, he should be
allowed to argue to the Federal Circuit that the sixty-day time
period has been equitably tolled.
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CONCLUSION

The judgment of the court of appeals should be
reversed.
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