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INTRODUCTION 

When toxic exhaust fumes began flowing into William Ledford’s prison cell from a 

construction site adjacent to his cell hall, his carbon-monoxide poisoning began as well. 

As a result of the poisoning, he and other inmates suffered severe headaches, dizziness, 

dry heaving, vomiting, and bloody mucus. 

Though the fumes permeated prisoners’ cells for months, the people with the power 

to fix the problem—prison officials and the private company in charge of 

construction—effectively did nothing. The sole measure prison officials took in 

response to repeated pleas for help was to close the building’s air vents, which turned 

off the heat in the middle of one of the coldest winters in Wisconsin’s history. But 

turning off the heat did not get rid of the fumes; it only made the cell hall frigid. After 

learning that their attempted solution significantly worsened conditions, prison officials 

refused to do anything else. For its part, the construction company did not take the 

precautions it usually takes to limit fume exposure on its nonprison projects, and, even 

worse, did nothing after learning that exhaust was flowing into the prison. As a result, 

Ledford spent the next three months being poisoned, freezing, or both. 

A prison sentence is no justification for this inhumane treatment. Prison officials 

had a legal duty to protect Ledford, and the construction company had a legal duty to 

protect anybody who foreseeably could be harmed by its construction. Prison officials 

did not fulfill their duty by relying on a half-measure they knew made the problem 

worse. And the construction company and its officers did not fulfill their duty by failing 

to take any action whatsoever. The Eighth Amendment and Wisconsin law do not allow 

defendants to respond so callously. 
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JURISDICTIONAL STATEMENT  

Appellant William Ledford sued state defendants in the Eastern District of 

Wisconsin under 42 U.S.C. § 1983. Ledford also brought Wisconsin state-law 

negligence claims against state and construction defendants. The district court had 

jurisdiction over the Section 1983 claims under 28 U.S.C. § 1331. The district court had 

jurisdiction over the state-law claims under 28 U.S.C. § 1367(a). The district court’s 

opinion and final order granting summary judgment and separate judgment were 

entered on March 28, 2019. ECF 179; ECF 180. Ledford filed a notice of appeal on 

April 11, 2019. ECF 181. This Court has jurisdiction under 28 U.S.C. § 1291. 

ISSUES PRESENTED  

1. Whether the district court erred in granting summary judgment to prison officials 

on William Ledford’s Eighth Amendment claims, by concluding that prison officials 

were not deliberately indifferent when they allowed toxic fumes to enter his cell hall, 

turned off the heat in a failed attempt to prevent fumes from entering, and took no 

further action after learning fumes persisted and temperatures plummeted. 

2. Whether the district court erred in dismissing Ledford’s state-law negligence 

claims when it 

(a) granted immunity to prison officials, concluding that Ledford’s confinement in 

the cell hall with exhaust fumes and extreme cold was not a known danger; and 

(b) held that the construction company did not breach its duty of care when it ran 

fumes-emitting construction equipment next to Ledford’s cell hall without taking safety 

precautions. 
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3. Whether the district court erred when it denied Ledford’s repeated requests for 

appointment of counsel without analyzing his capacity to litigate this complex case. 

STATEMENT OF THE CASE 

This case concerns the dangerous living conditions appellant William Ledford and 

other prisoners suffered at Green Bay Correctional Institution (GBCI) resulting from a 

construction project during winter 2013-2014. Ledford brings claims against seven 

individuals and one company. As in the district court, defendants are referred to in two 

groups: “state defendants” (Michael Baenen, Amy Basten, Scott Leurquin, Randall 

Mattison, and Yana Pusich) and “construction defendants” (Mike Abhold, Burt Feucht, 

SMA Construction, and SMA’s insurer: Society Insurance). For the Court’s 

convenience, a list of acronyms, defendants, and others involved in the case is included 

above (at ix). 

Because this case was decided at summary judgment, this Court should construe the 

evidence and inferences in the light most favorable to Ledford, the nonmoving party. 

Thomas v. Ramos, 130 F.3d 754, 759 (7th Cir. 1997). 

I. Factual background 

A. Exhaust fumes from construction equipment polluted Ledford’s 
cell hall and caused symptoms associated with carbon-monoxide 
poisoning. 

1. William Ledford was a GBCI inmate between 2013 and 2014. App. 52A. Ledford 

lived in North Cell Hall (NCH), a long, narrow building with cells along one wall and 

windows on the other. Id. 269A-271A. The windows overlooked a small outdoor space 

between the cell hall and the prison’s kitchen, about fifty feet away. Id. 247A, 272A.  
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In November 2013, construction began on a shower building in the narrow area 

between the cell hall and the kitchen, as depicted in the drawing below. App. 274A.1 

A private contractor, appellee SMA Construction, oversaw construction of the 

shower facility. App. 274A.     

Construction on GBCI’s shower building was almost constant between 8 a.m. and 

5 p.m. most days. App. 400A. Throughout the project, SMA used diesel-fueled heavy 

machinery and tools, which emitted carbon-monoxide-containing exhaust fumes. Id. 

227A, 398A. During one phase, twenty to thirty cement trucks cycled through the work 

site daily, each arriving, idling, and emitting exhaust fumes outside the cell hall for 

approximately fifteen minutes before departing and being replaced by another truck. Id. 

1 The two diagrams in this section are traced from a diagram in the record that 
depicts North Cell Hall, the planned shower facility, and GBCI’s kitchen. App. 247A. 
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390A-391A. At another point, SMA continuously ran diesel-fueled, ground-thawing 

equipment twenty-four hours a day for a week. Id. 233A, 400A-401A. 

Shortly after work started, exhaust fumes from SMA’s machinery entered the cell 

hall through the building’s vents. App. 53A. So much exhaust was entering NCH that 

there was a visible haze, as if someone was “running a generator in a closed room.” Id. 

55A. The fumes and accompanying haze remained in NCH for months. Id. 99A. 

The exhaust fumes concentrated near Ledford’s cell, which was located at the end 

of the cell hall across from air-intake vents and windows facing the construction site. 

App. 56A, 396A. A firewall bisected the hall. Id. 256A. During the construction project, 

this wall trapped the fumes and haze in one half of the cell hall, concentrating them 

near Ledford’s cell. Id. 56A, 72A-73A. 

2. Constant exposure to concentrated construction fumes caused Ledford and other 

NCH inmates to experience breathing difficulties, headaches, burning eyes, nausea, and 

vomiting. App. 15A. One inmate reported seeing blood in his mucus after blowing his 
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nose. Id. 265A. The inmates’ symptoms are associated with prolonged carbon-

monoxide exposure. Id. 409A. 

Ledford dreaded spending time in his cell because of the fumes’ effects. App. 56A-

57A. At one point, the haze and fumes were so bad that Ledford had to fashion a mask 

out of his towel, draping it over his face. Id. 57A. Even then, Ledford still suffered 

severe headaches, dizziness, and nausea. Id. “It was like being … poisoned all the time,” 

Ledford explained, like “being stuck in a room with … no ventilation … . You’d just 

be trying to watch TV and your eyes would be running from the burn.” Id. Because 

Ledford was only allowed to leave his cell for meals, recreation, and occasional visits to 

the library or doctor, he was confined in the cell hall with the fumes for twenty-two 

hours a day. Id. 75A-76A.  

The fumes remained for more than four months. App. 54A, 99A. 

3. Over those four months, inmates repeatedly reported symptoms consistent with 

carbon-monoxide poisoning to prison employees and complained about visible, 

odorous exhaust fumes in the cell hall. See, e.g., App. 55A, 292A-293A, 250A. Despite 

inmates’ persistent complaints, no GBCI or SMA employee ever measured the level of 

air pollution in the cell hall. Id. 158A.   

Ledford told a doctor in the Health Services Unit (HSU) about his symptoms. App. 

99A. Yet the doctor did not examine Ledford. Instead, the doctor simply informed him 

“there was nothing that you could do other than get rid of the problem.” Id.    

Ledford was not the only inmate to complain about his symptoms: Michael Piester 

and Dwayne Cox also reported their symptoms to HSU. App. 412A-413A. HSU 
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charged Piester a copay, then told him there was no treatment for his symptoms. Id. 

415A. And instead of answering Cox’s question, HSU sent Cox a note saying he needed 

to request an appointment and pay a copay. Id. 300A. Other inmates with similar 

symptoms opted not to report their illnesses to HSU because they could not afford the 

copay and knew HSU would not offer any treatment. Id. 304A.      

B. When GBCI finally attempted to solve the problem, it failed to 
eliminate the fumes and created a new problem: extreme cold. 

Shortly after construction began, NCH inmates voiced concerns about the haze and 

fumes to GBCI Officer Todd Zuge and Sergeant Wayne Laufenberg. App. 54A-55A, 

242A. Laufenberg told Health and Safety Officer Scott Leurquin about the inmates’ 

complaints. Id. 54A-55A. Ledford also complained directly to Supervising Officer Yana 

Pusich in a February 4 letter, but Pusich did not respond. Id. 250A. 

Pusich told GBCI Correctional Management Services Director Amy Basten about 

inmates’ complaints. App. 119A, 126A. Though Basten’s job was to ensure GBCI’s 

facilities satisfied health and safety standards, she did nothing to address the fumes 

other than discuss the issue with Building and Grounds Superintendent Chris Timmers 

and GBCI Warden Michael Baenen. Id. 160A-161A. The prison did not have carbon-

monoxide detectors, and Basten never asked anyone to test for carbon monoxide in the 

cell hall. Id. 158A, 164A-165A. 

Finally, after multiple complaints, Timmers attempted to stop the flow of fumes into 

the cell hall by turning off the building’s air-intake system when construction was active. 

App. 156A, 281A-282A. When on, the system brought in and heated outside air, which 
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in turn heated the cell hall. Id. 218A. But “turning off the air intakes simultaneously shut 

off the heat in the building.” D. Ct. Op. at 9. Thus, GBCI’s decision to turn off the 

system turned off the heat in the cell hall during one of the coldest winters in 

Wisconsin’s history. App. 124A-125A, 218A, 342A.  

During winter 2013-14, when the heat was turned off in the cell hall, outside 

temperatures regularly dipped well below zero, at times reaching negative forty-five. 

App. 248A. The winter was so brutal that there was three-foot-thick frost at the 

construction site as late as March 2014. Id. 351A. At least once, SMA ran ground-

thawing equipment twenty-four hours a day for a week. Id. 400A-401A. Whenever 

construction equipment like this machine ran, the air-intake system that heated the cell 

hall was turned off. Id. 156A.    

Not only did GBCI staff turn off the heat, they also opened the cell-hall windows 

and ran large floor fans in the cell hall. App. 58A, 70A-71A, 156A. One fan was placed 

directly in front of Ledford’s cell. Id. 58A. Ledford said the fans “had no effect 

whatsoever” on the fumes’ concentration; they simply moved the haze around the cell 

hall (and presumably made the cell hall even colder). Id. 

Because GBCI staff turned off the heat, opened the windows, and turned on fans 

during one of Wisconsin’s coldest-ever winters, Ledford and other inmates were forced 

to wear multiple layers of clothes indoors—including hats and coats—and stay under 

blankets during the day to avoid the freezing temperatures. App. 265A. 

GBCI did not attempt to regulate temperatures inside the cell hall. The prison staff 

took no steps to check on conditions in the building after turning off the heat. App. 
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161A-162A. Basten said Timmers “monitored” the temperature as part of his daily 

routine, but it is not clear whether this involved simply walking through the building or 

taking the temperature with a thermometer. Id. 162A. In any event, if Timmers did 

measure the temperature, he did not write it down anywhere and did not tell any other 

GBCI employees what it was. Id. 

C. Defendants’ reactions to inmates’ complaints about the fumes and 
cold 

After GBCI turned off the heat, Ledford and the other NCH inmates renewed their 

complaints to Laufenberg and Zuge, explaining that GBCI’s attempted solution both 

failed to solve the fumes problem and made the cell hall unbearably cold. App. 58A. 

Officer Zuge shared these concerns with GBCI’s Health and Safety Officer Scott 

Leurquin, whose job included identifying and addressing hazardous prison conditions. 

App. 371A. 

Leurquin, however, did not take the complaints seriously. His only response to 

multiple inmate complaints about visible exhaust fumes in the cell hall was to share the 

information with Timmers. App. 184A. Leurquin did nothing to monitor, evaluate, or 

diminish the fumes in the cell hall. Id. 188A-189A. Leurquin testified that when Ledford 

told him about the fumes “I just said, okay, and then I continued about my business.” 

Id. 183A.   

When his verbal complaints were met with indifference, Ledford filed a written 

complaint about the fumes and cold through the prison’s official inmate complaint 

review system in February 2014. App. 248A, 415A. Ledford’s complaint explained that 
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the solutions implemented to date were ineffective and the fumes inside NCH 

continued to cause severe headaches, nausea, breathing difficulties, and running, 

stinging eyes. Id. 15A. NCH inmates filed three other official complaints, representing 

nine inmates. Id. 248A-250A, 277A, 292A, 308A-309A, 327A. Each complaint, like 

Ledford’s, stressed that GBCI’s efforts not only failed to eliminate the fumes, but also 

made the cell hall unbearably cold. Id. 248A. 

1. Construction defendants learned that fumes from their 
equipment were filling the cell hall yet did nothing in 
response.  

GBCI staff told SMA Construction about the inmates’ complaints at a meeting on 

February 18, 2014. App. 275A-276A. Correctional Management Services Director Amy 

Basten informed SMA that there were “some complaints regarding the fumes in the cell 

halls” and that “we need to do everything we can to mitigate it.” Id. 157A-158A. Yet, at 

that same meeting, SMA continued pursuing plans to use fume-producing equipment, 

discussing the need to secure ninety additional gallons of diesel fuel to run ground-

thawing equipment for extended periods in the weeks ahead. Id. 275A.   

SMA Superintendent and Site Supervisor Burt Feucht said the February 18 meeting 

was the first he learned that there were fumes inside the cell hall. App. 229A. But Officer 

Zuge saw construction workers inside the cell hall—where there was a visible haze and 

strong odor from the exhaust fumes—almost daily during the construction project. Id. 

241A. Regardless of when SMA learned about the fumes, the company agreed at the 

February 18 meeting to use exhaust scrubbers on its equipment when working near the 
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cell hall’s vents and windows. Id. 157A. But SMA never implemented this or any other 

fume-reduction measure. Id. 229A.  

This failure to identify and mitigate air contamination at GBCI was a departure from 

SMA’s standard approach to safety. According to SMA CEO Michael Abhold, the 

easiest way to determine whether construction fumes pose a public safety risk is to use 

common sense. App. 388A. For example, SMA’s safety manual lists the symptoms of 

carbon-monoxide poisoning—headaches, dizziness, vomiting, and watering or 

“smarting” of the eyes, all of which NCH inmates experienced—and tells employees 

that if “any of these symptoms develop, move outdoors immediately.” Id. 363A.  

SMA Site Supervisor Burt Feucht was trained how to recognize hazards on 

construction sites, including hazards related to air quality. App. 220A. This training 

addressed when and how to “monitor the air” to protect “the general public” and 

“anybody” near the site. Id. 220A, 222A. Feucht’s training covered how to protect “an 

incarcerated individual.” Id. 222A.       

At its other construction projects, SMA mitigated neighbors’ exposure to exhaust 

fumes. App. 384A-386A. Abhold explained he “absolutely” would be concerned if 

fumes moved into an adjacent building when work was taking place next to an open 

window. Id. 384A. SMA typically used particle testers to assess whether equipment was 

polluting the air when, for example, the company was “working outside an open 

window of the neighbor’s house.” Id. 385A. SMA did not take these measures at GBCI. 
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SMA began monitoring for carbon monoxide only after putting the roof on the 

shower building, when its own employees would be in an enclosed space with the 

machinery and tools. App. 228A. 

2. State defendants learned that their attempted solution had 
worsened conditions yet took no additional actions.  

Warden Michael Baenen and DOC Engineer Randall Mattison also attended the 

February 18 meeting with SMA. Baenen asked Mattison to look into GBCI’s air-intake 

system in response to inmates’ complaints. App. 144A, 255A. Mattison’s review was 

“not intended to be the total investigation of the complaint,” but one part of a larger 

investigation. Id. 365A-366A. Baenen directed Mattison to speak with only Timmers 

and Basten, and no one else. Id. 180A.   

Mattison’s investigation involved spending just forty-five minutes looking at GBCI’s 

ventilation system and a couple hours reviewing building plans to confirm whether the 

ventilation system was up to code when it was installed more than fifty years earlier and 

whether it was an appropriate size for the space. App. 174A-175A. Mattison did not 

conduct any testing. He simply observed that the fans “were operating” and “moving a 

lot of air.” Id. 178A.    

Mattison’s only other action was to ask Basten to review HSU logs from the month 

before Ledford filed his complaint to see whether any inmates had visited HSU 

complaining of vomiting or nausea. App. 178A. Basten reported none had. Id. Mattison 

did not, however, ask if HSU received healthcare requests related to other symptoms 

reported by NCH inmates like chronic headaches, breathing difficulties, or stinging 
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eyes. Despite the limited scope of Mattison’s investigation and his lack of medical 

training, Mattison nonetheless concluded the fumes caused “no long lasting health 

effects.” Id. 180A.  

Mattison wrote a two-page memorandum of his findings and shared it with Warden 

Baenen and Amy Basten. App. 255A-256A. Without ever setting foot in the cell hall or 

measuring the air quality in any way, Mattison stated “the volume of outside air flow in 

relation to the amount of exhaust” would prevent fumes from reaching dangerous 

concentrations. Id. 256A.   

Institutional Complaint Examiner Joseph Martin, who also investigated Ledford’s 

complaint, came to a very different conclusion. App. 416A-418A. Unlike Mattison, 

Martin conducted a multi-pronged investigation. He interviewed multiple inmates and 

GBCI staff. Id. 252A. He also visited the cell hall after GBCI’s purported fixes were 

implemented to assess the situation in person, but still smelled fumes and saw a visible 

haze in the air. Id. 253A, 417A. 

Martin reviewed Mattison’s memo and issued a report. App. 252A-254A. According 

to Martin, Mattison had failed to address the core issue: whether a noticeable amount 

of exhaust fumes remained in the cell hall even after GBCI implemented its failed 

attempts at a fix―that is, turning off the heat, opening the windows, and using fans. Id. 

253A-254A. Martin also emphasized that Mattison’s conclusion that the fumes did not 

cause any long-lasting health effects “strains credulity.” Id. 253A.  
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On the basis of his investigation and review of Mattison’s memo, Martin 

recommended that the prison “affirm” Ledford’s complaint, meaning that the prison 

should address the fumes and cold in the cell hall. App. 254A. 

After reviewing Mattison’s memo and Martin’s report, Warden Baenen dismissed 

Ledford’s complaint in a four-sentence decision. App. 257A. Baenen explained that 

“[t]he crux of the issue is whether harm has been done. People may complain about 

many odors they deem noxious, but without some evidence of harm, they do not rise 

to the level of significance.” Id. Baenen’s decision did not address Martin’s finding that 

inmates were experiencing harm ranging from vomiting to bloody mucus, nor Ledford’s 

allegation he experienced severe headaches, breathing difficulties, and burning eyes. Id. 

248A, 253A. 

Despite continuing freezing temperatures and persistent fumes, Baenen directed 

GBCI staff to continue turning off the heat, opening windows, and using fans in the 

cell hall. App. 142A-149A, 257A.      

According to GBCI staff, the prison administrators were angry that NCH inmates 

filed formal complaints about the fumes and that Officer Zuge, Sergeant Laufenberg, 

and Complaint Examiner Martin confirmed the inmates’ allegations. App. 78A, 301A. 

Ledford appealed to the Department of Corrections. The DOC Deputy Secretary, 

who decides inmate appeals, found Ledford’s complaint meritorious and instructed 

GBCI to “implement processes to ensure the fumes do not enter the building.” App. 

267A. The Deputy Secretary’s decision was sent to GBCI staff on March 21, 2014, the 

same day Baenen retired. D. Ct. Op. at 15. But no GBCI staff member took any 
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additional steps to address the problem. Internal GBCI emails acknowledged that the 

fumes persisted in the cell hall until at least late April. App. 338A. 

II. Proceedings below 

A. Ledford sued Baenen, Basten, Leurquin, Mattison, Pusich (state defendants) and 

Abhold, Feucht, and SMA (construction defendants) under Section 1983, maintaining 

that his months-long exposure to the toxic fumes and freezing cold was cruel and 

unusual punishment under the Eighth Amendment. App. 24A-29A. Ledford brought 

state-law claims of negligence and negligent infliction of emotional distress against all 

defendants for his physical and emotional injuries. Id. 30A-35A. He also brought a 

negligent-supervision claim against construction defendants for failing to supervise the 

employees on the construction site, causing his exposure to carbon-monoxide fumes. 

Id. 32A-33A. 

Ledford moved to be appointed counsel three times. ECF 18, 45, 48. The magistrate 

judge denied his first motion, observing Ledford had a “good grasp of the procedural 

rules and [was] able to utilize relevant case law to support his arguments” and “[t]his is 

not a case that will rely heavily on documents or witness testimony.” App. 2A-3A. The 

magistrate judge denied his second motion for counsel because he believed Ledford 

was still representing himself well. Id. 5A. The magistrate judge denied Ledford’s third 

request on similar grounds. Id. 3A. Instead, he instructed counsel for NCH inmate 

Dwayne Cox, who had filed a similar suit, to provide Ledford redacted materials from 

Cox’s already-completed discovery. Id. 
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B.1. Both state and construction defendants moved for summary judgment. ECF 

86, 95. The district court granted both motions. D. Ct. Op. at 1. The court observed 

that, under the Eighth Amendment, prisoners have a right to be free from inhumane 

conditions. Id. at 21. If prison officials are deliberately indifferent to the risk created by 

the inhumane conditions, they violate the Eighth Amendment. Id. 

The court held that Ledford made out a claim that his exposure to fumes was 

inhumane because a reasonable jury could conclude that Ledford’s exposure to the 

“undisputed … fumes and haze in the NCH” were a sufficiently dangerous condition 

of confinement. D. Ct. Op. at 22. But it nonetheless held that no reasonable jury could 

conclude state defendants acted with deliberate indifference to Ledford. Id. at 23. 

According to the court, neither Leurquin nor Pusich believed the fumes posed a risk of 

harm. Id. at 23-24. The court found that Basten and Baenen believed that the problem 

had been resolved because they relied on Timmers and Mattison to look into the 

problem. Id. at 24-25. The court held that Mattison did not act with deliberate 

indifference to the fumes because he examined the ventilation system and found 

significant airflow through the cell hall. Id. at 26. 

The court acknowledged that despite “indisputable evidence that the [cell hall] was 

intensely cold,” Ledford had not suffered an unconstitutional level of cold. D. Ct. Op. 

at 27. According to the court, that Timmers monitored the temperature absolved all 

state defendants of liability for the freezing temperatures. Id. at 27. The court did not 

address Timmers’s failure to record any temperatures from his alleged monitoring. Id. 
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Nor did the court consider the combined effect of the fumes and cold, instead viewing 

the two in isolation. Id. at 22, 26. 

2. Turning to Ledford’s state-law negligence claims, the court held that construction 

defendants did not have a reason to suspect the fumes were causing any harm because, 

the court maintained, they lacked notice that fumes were entering the cell hall. D. Ct. 

Op. at 31-32. Though construction defendants were told in the February 18 meeting 

that fumes were entering the prison and did nothing in response, Timmers told them a 

week later that the issue was “resolved.” App. 257A. The court concluded this meant 

they had been taken “off notice.” D. Ct. Op. at 29. The court did not address the week 

between the meeting and Timmers allegedly telling construction defendants about the 

fumes. The court also rejected Ledford’s argument that construction defendants should 

have known fumes would enter the building given its proximity to the construction site, 

noting only that Ledford had not offered expert testimony establishing this standard of 

care. Id. at 30. 

3. The court did not address the merits of Ledford’s negligence claims against state 

defendants, holding that prison officials were immune under Wisconsin law for conduct 

involving the exercise of discretion. D. Ct. Op. at 33-34. The court considered whether 

state defendants knew of and failed to respond to a “known and compelling danger,” 

which would negate immunity. Id. at 34. It rejected this known-danger exception, 

holding that exposure to toxic fumes was not an “accident waiting to happen” and that 

because, in its view, each defendant had taken one step over three months to abate the 

fumes, state defendants did not fail to respond to them. Id. at 34-35. 
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SUMMARY OF ARGUMENT  

I. The Eighth Amendment guarantees inmates adequate shelter and ventilation. 

GBCI did not provide Ledford either. Throughout winter 2013-2014, Ledford’s cell 

hall was filled with a thick haze of toxic fumes. In a lackluster attempt to address the 

fumes, GBCI employees closed the air vents, which turned off the cell hall’s heat and 

caused the temperature inside to plummet to intolerably cold levels.   

These conditions caused Ledford serious harm. He and other inmates suffered 

severe headaches, nausea and vomiting, dizziness, and burning eyes—all known 

symptoms of carbon-monoxide poisoning. The inmates were not only ill, they were 

freezing. It was so cold that Ledford was forced to remain in bed during the day—even 

when wearing multiple layers of clothing—to combat the cold temperatures.  

Ledford and other inmates repeatedly complained about the conditions. In the face 

of manifest physical injury, GBCI simply continued pursuing the same “fix” they knew 

had already proved ineffective. Officials took no other steps to remedy the fumes and 

cold. A reasonable jury could find that state defendants’ blatant indifference to 

prisoners’ health and safety violated the Eighth Amendment.  

II. The district court erred in granting defendants summary judgment on Ledford’s 

state-law claims. 

A. State defendants negligently injured Ledford because it was foreseeable that 

confining him in his cell with fumes and frigid air would harm him. Prolonged exposure 

to fumes was a substantial factor causing Ledford’s dizziness, nausea, dry heaving, and 

headaches. Even after it became clear that state defendants’ attempt to get rid of the 
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fumes had failed, they did nothing to fulfill their non-discretionary duty to either 

address the sources of the harm or remove inmates from the contaminated cell hall. 

Because state defendants ignored the compelling danger to Ledford, they are not 

entitled to state-law immunity on Ledford’s negligence claims.  

Construction defendants negligently exposed Ledford to toxic fumes. Construction 

defendants created a foreseeable and unreasonable risk of danger when they operated 

heavy-exhaust machinery next to cell-hall windows and did not take any protective 

measures to prevent harm inside the cell hall. Because it is common sense to employ 

some sort of precautionary measure when using heavy machinery near occupied 

buildings, Ledford was not required to introduce expert testimony to establish that 

construction defendants had a duty to avert the harm. 

Defendants’ ongoing failure to address the concentration of toxic fumes and 

freezing temperatures in the cell hall caused Ledford physical injuries and severe 

emotional distress. 

B. Construction defendants knew that toxic fumes from their equipment were 

causing inmates serious harm and promised to install exhaust scrubbers to address 

inmates’ complaints. But SMA managers responsible for public safety on the 

construction site never told SMA’s employees or subcontractors to implement any 

safety measures to reduce the fumes. Their negligent supervision was a substantial 

factor in injuring Ledford. 

III. Ledford moved three times for appointment of counsel. The district court 

abused its discretion in denying Ledford’s requests because it was apparent the case was 
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too complex for a pro se litigant. Ledford told the district court that he needed counsel 

to secure an expert witness. The court nonetheless denied Ledford’s request for 

counsel, and then (paradoxically) dismissed Ledford’s negligence claims because he 

failed to support them with an expert. The district court’s refusal to appoint counsel 

thus prejudiced Ledford. 

STANDARD OF REVIEW 

The district court’s grant of summary judgment on the Eighth Amendment and 

state-law claims is reviewed by this Court de novo. Thomas v. Ramos, 130 F.3d 754, 759 

(7th Cir. 1997). When reviewing a district court’s grant of summary judgment, this 

Court must “accept[] all facts and inferences in the light most favorable” to the 

nonmoving party, here Ledford. Id.  

The district court’s failure to appoint counsel is reviewed for abuse of discretion. 

Henderson v. Ghosh, 755 F.3d 559, 564 (7th Cir. 2014). This Court evaluates whether the 

district court’s decision to deny a motion to appoint counsel was reasonable and 

whether it prejudiced the moving party. Id. 

ARGUMENT 

I. State defendants violated Ledford’s Eighth Amendment rights when they 
responded with deliberate indifference to exhaust fumes and extreme cold 
in North Cell Hall. 

The Eighth Amendment requires prison officials to provide humane conditions and 

take reasonable measures to guarantee inmates’ safety. Farmer v. Brennan, 511 U.S. 825, 

832 (1994); Helling v. McKinney, 509 U.S. 25, 35-36 (1993). Prison officials violate the 

Eighth Amendment when they respond with deliberate indifference to an objectively 
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serious harm to inmates’ health or safety. Board v. Farnham, 394 F.3d 469, 478 (7th Cir. 

2005). 

For months, prison officials failed to protect Ledford’s right to adequate shelter and 

ventilation. And because these constitutional rights have been clearly established for 

decades, state defendants are not entitled to qualified immunity on Ledford’s Eighth 

Amendment claim. See Anderson v. Creighton, 483 U.S. 635, 640 (1987). 

A. The exhaust fumes and extreme cold inflicted objectively serious 
harms on Ledford’s health and safety. 

Prison conditions cause objectively serious harm in violation of the Eighth 

Amendment when they deny a prisoner “the minimal civilized measure of life’s 

necessities.” See Hardeman v. Curran, 933 F.3d 816, 820 (7th Cir. 2019) (quoting Rhodes 

v. Chapman, 452 U.S. 337, 347 (1981)). The basic necessities guaranteed by the Eighth 

Amendment have long included adequate shelter and ventilation. Board, 394 F.3d at 

485-86; Dixon v. Godinez, 114 F.3d 640, 642 (7th Cir. 1997). When an inmate contends 

that his conditions of confinement caused objectively serious harm, the challenged 

conditions must be “evaluated as a whole”—a court may not “pick apart the individual 

components” of the claim. Gray v. Hardy, 826 F.3d 1000, 1005 (7th Cir. 2016). Exposure 

to toxic fumes or extreme cold alone is an objectively serious harm. When the two 

conditions are “evaluated as a whole,” id., the seriousness of the harms imposed on 

Ledford is unquestionable. 

1. Exhaust fumes. The district court correctly concluded that state defendants 

exposed Ledford to serious harm when they allowed exhaust fumes from diesel-
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powered machines to concentrate in Ledford’s cell hall. D. Ct. Op. at 22. There is “no 

question” that exposure to poisonous fumes is “contrary to current standards of 

decency.” Board, 394 F.3d at 486 (citing Helling, 509 U.S. at 35). The exhaust fumes 

contained carbon monoxide, App. 210A, an undeniably toxic gas, Armin Ernst and 

Joseph D. Zibrak, Carbon Monoxide Poisoning, 339 New Eng. J. Med. 1603, 1603 (1998). 

Low concentrations of carbon monoxide can cause cardiovascular and neurological 

harm. Ivan Blumenthal, Carbon Monoxide Poisoning, 94 J. Royal Soc’y Med. 270, 270-71 

(2001). Even secondary exposure to tobacco smoke, which contains far less carbon 

monoxide than diesel exhaust, may pose an objectively serious threat to inmate health 

and safety. Helling, 509 U.S. at 35-36; McKinney v. Anderson, 924 F.2d 1500, 1506-07 (9th 

Cir. 1991), cert. granted, judgment vacated sub nom. Helling v. McKinney, 502 U.S. 903 (1991), 

judgment reinstated, 959 F.2d 853 (9th Cir. 1992), aff’d, 509 U.S. 25 (1993). And that is to 

say nothing of the myriad other chemicals present in diesel exhaust. See Partial List of 

Chemicals Associated with Diesel Exhaust, Occupational Safety and Health Administration.2 

Ledford and other inmates experienced severe headaches, sore throats, vomiting, 

burning eyes, dizziness, and difficulty breathing for months on end. App. 96A, 248A, 

292A, 308A. They alleged that the exhaust fumes caused these harms. Id. Their 

symptoms, viewed in the light most favorable to Ledford, establish a “direct physical 

manifestation” of carbon-monoxide poisoning. See Board, 394 F.3d at 486. 

2 https://www.osha.gov/SLTC/dieselexhaust/chemical.html (last visited Jan. 15, 
2020). 
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State defendants argued below that Ledford could link his symptoms to the fumes 

only by presenting a medical diagnosis (which HSU did not give him) and evidence that 

he had tested the air quality himself (which, obviously, a prison inmate cannot do). ECF 

95 at 80-89. But specific diagnoses are not required to establish that prison conditions 

are objectively harmful. See Del Raine v. Williford, 32 F.3d 1024, 1035-36 (7th Cir. 1994). 

And Ledford’s testimony that exhaust fumes caused his symptoms is enough to satisfy 

the objective-harm test. See Board, 394 F.3d at 486. 

2. Extreme cold. State defendants also created bitterly cold temperatures when they 

turned off the heat in Ledford’s cell hall. No standard of decency allows inmates to be 

freezing for months in a half-hearted attempt to stop them from being poisoned. 

Whether cold is sufficiently severe to cause an Eighth Amendment violation is a 

question “peculiarly appropriate” for jury determination. Dixon, 114 F.3d at 643. The 

factfinder weighs several factors, including the degree of cold, its duration, the adequacy 

of alternatives like blankets and clothing, and, of particular relevance here, whether an 

inmate must endure “other uncomfortable conditions as well as cold.” Id. at 644. All of 

these factors cut in Ledford’s favor. 

For starters, both the degree and duration of cold in Ledford’s cell hall were severe. 

Two months’ frigid cold is sufficient to preclude summary judgment on an Eighth 

Amendment severe-temperature claim. See Haywood v. Hathaway, 842 F.3d 1026, 1030-

31 (7th Cir. 2016). The cold in Ledford’s cell hall lasted even longer. Prison officials 

began turning off the heat in late January and continued doing so through April. App. 

69A-70A, 74A, 248A. That winter, outdoor temperatures regularly fell below zero and 
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were often much lower. Id. 248A, 258A. Because GBCI turned off the heat whenever 

construction was active, the cell hall lacked heat weekdays and even some evenings and 

weekends. Id. 70A, 235A, 274A. For at least one week in March or April, it was so cold 

that SMA ran ground-thawing equipment around-the-clock—indicating that officials 

provided no heat day or night during that period. Id. 235A, 274A, 400A-401A. And, if 

all that weren’t bad enough, officials made the cold worse by opening windows and 

running large industrial fans in the cell hall. Id. 60A, 70A-71A. 

Ledford’s “alternative means of warmth”—blankets and clothing—were inadequate 

to combat the cold. See Dixon, 114 F.3d at 643-44. Prison officials cannot rely on 

blankets and clothing to provide warmth if severe cold nevertheless limits inmates’ 

daytime activities in their cells. Id. Because GBCI officials turned off the heat, Ledford 

was forced to remain under covers during the day. App. 258A, 265A. This fact strongly 

supports the inference that freezing temperatures prevented Ledford from completing 

simple tasks in his cell.  

And, to say that Ledford was forced to endure “other uncomfortable conditions” in 

addition to weeks-long cold would be an understatement. See Dixon, 114 F.3d at 644. A 

visible haze and overpowering odor from exhaust fumes permeated the cell hall. App. 

57A, 248A. GBCI’s single, unsuccessful attempt to deal with these fumes forced 

Ledford and other inmates to freeze while being poisoned. 

In response to Ledford’s showing of extreme cold, the district court either ignored 

Ledford’s evidence and inferences, or viewed them in a light favorable to state 

defendants, the moving party. For example, the district court erroneously required 
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Ledford to establish that prison officials opened windows and turned off the heat 

twenty-four hours a day. D. Ct. Op. at 27. The court then ignored evidence that officials 

did open cell-hall windows and did turn off the heat both day and night. App. 60A, 70A, 

400A-401A. And the court improperly construed Ledford’s access to clothing and 

blankets in defendants’ favor, D. Ct. Op. at 27, despite evidence that these “alternative 

means of warmth” were inadequate, App. 258A, 265A. When the evidence is properly 

construed in Ledford’s favor, a jury could easily conclude that the cold in Ledford’s cell 

(whether combined with the carbon-monoxide poisoning or not) was 

unconstitutionally severe.   

B. State defendants responded with deliberate indifference to the 
fumes and cold. 

Prison officials are deliberately indifferent when they know about a serious harm 

and fail to take reasonable steps to address it. See Farmer v. Brennan, 511 U.S. 825, 839-

40 (1994). Prison officials know about harms when they are obvious or officials receive 

information about them. Farmer, 511 U.S. at 838, 842. Officials respond unreasonably 

to serious harms when they take “flimsy, non-productive band-aid” measures despite 

being “on notice” that those measures are ineffective. Board, 394 F.3d at 486. Put 

another way, “[k]nowingly persisting in an approach that does not make a dent in the 

problem is evidence from which a jury could infer deliberate indifference.” Gray v. 

Hardy, 826 F.3d 1000, 1009 (7th Cir. 2016). A “conscious, culpable refusal to prevent 

the harm” can also be inferred when prison officials ignore repeated requests for 

repairs. Duckworth v. Franzen, 780 F.2d 645, 653 (7th Cir. 1985). Drawing that inference 
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is especially appropriate when evidence of harm is “longstanding, pervasive, well-

documented” and is expressly noted by prison officials. Farmer, 511 U.S. at 842 (citation 

omitted).  

Here, the harm caused by extreme cold and fumes was obvious and GBCI officials 

were told about it. See Farmer, 511 U.S. at 838, 842. State defendants responded 

unreasonably to the harm because each defendant could have averted known dangers 

yet failed to do so. See Case v. Ahitow, 301 F.3d 605, 607 (7th Cir. 2002). By taking 

“flimsy, non-productive band-aid” measures instead, each defendant knowingly allowed 

extreme cold and toxic fumes to persist—and knowingly allowed Ledford to suffer as 

a result. See Board, 394 F.3d at 486. 

1. Randall Mattison. Department of Corrections Chief Engineer Randall Mattison 

was on notice of the harm caused by fumes and cold because he attended the February 

18 meeting where state and construction defendants discussed inmates’ complaints. 

App. 174A. He agreed at the meeting to evaluate the ventilation equipment through 

which fumes entered the cell hall. Id. Mattison also advised prison officials to continue 

turning off the heat at the height of winter, supporting a strong inference that he knew 

about the cold. Id. 256A. 

Mattison responded unreasonably to the knowledge that inmates were being 

poisoned by exhaust fumes. Mattison did not test carbon-monoxide levels or otherwise 

analyze the fumes passing through the ventilation system. App. 178A. He testified that 

doing so would be “extremely difficult.” Id. But carbon monoxide can be tested easily, 

for example, by purchasing a carbon-monoxide detector at a local grocery store. In any 
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event, the upshot of Mattison’s position was that it is not worth determining whether 

prisoners are being exposed to a known lethal gas if that evaluation is “difficult.” See id. 

It is hard to imagine something more deliberately indifferent. 

Mattison did not speak with inmates or GBCI staff who reported the fumes. App. 

174A, 180A. Rather, Mattison’s “investigation” considered only whether the ventilation 

system was operating at code and whether it was the correct size for the space. Id. 174A-

175A. He spent just forty-five minutes assessing the “airflow passing through the cell 

hall, just by observation, not by measurement,” id. 178A, and reviewed blueprints to 

determine whether the system complied with the 1957 code in effect when it was 

installed, id. 174A, 255A. Ultimately, Mattison rested his entire analysis of the system 

on his plain-eye observation that fifty-year-old intake fans “were operating” and, in his 

opinion, “moving a lot of air.” Id. 178A. 

Whether GBCI’s ventilation system “mov[es] air,” App. 178A, is irrelevant if, as 

here, the air it moves is toxic and is confined in one space. See Haywood v. Hathaway, 842 

F.3d 1026, 1031 (7th Cir. 2016) (whether the heat worked was irrelevant when an inmate 

alleged his windows would not close). Mattison’s response was akin to addressing a 

poisoned water supply by making sure there are no clogs in the pipes. 

Mattison testified that he did not evaluate the fumes problem because he believed it 

was not his job to address inmate complaints. App. 177A-179A. Yet Mattison did 

“address” them, by writing a report dismissing inmates’ concerns. Id. 255A-256A. “[I]t 

is not expected that dangerous concentrations of fumes or combustion by-products 

would have been present,” Mattison wrote. Id. 256A. But Mattison had no idea whether 
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toxic fumes were present in the cell hall because he never tested the air. Id. 178A. 

Mattison said that Baenen prohibited him from speaking with GBCI staff or inmates, 

yet Mattison nevertheless concluded that no one was harmed. Mattison had no medical 

training, id. 419A, yet he concluded that the fumes had “no lasting health effects,” id. 

256A. His only evidence was Basten’s failure to find nausea or vomiting reports when 

she reviewed a single month of HSU logs. Id. 178A, 256A. Though Mattison had no 

basis for believing that officials had effectively addressed the fumes (they had not), he 

recommended both that officials continue shutting off the heat and advised that they 

need not do anything else to address the problem. Id. 256A. By issuing a baseless report 

that recommended continued inaction, Mattison “effectively condon[ed]” the fumes 

and cold in Ledford’s cell hall. See Giles v. Tobeck, 895 F.3d 510, 513 (7th Cir. 2018) 

(quoting Santiago v. Walls, 599 F.3d 749, 756 (7th Cir. 2010)). 

2. Michael Baenen. GBCI Warden Michael Baenen knew exhaust fumes and 

extreme cold posed a substantial risk to inmate health and safety. He also knew GBCI’s 

meager mitigation efforts were ineffective. Ledford was “hardly the only prisoner … to 

complain” about carbon-monoxide poisoning and freezing temperatures in the cell hall. 

See Dixon, 114 F.3d at 645. Baenen received at least four complaints in February 2014 

through the formal Inmate Complaint Review System. App. 131A. These complaints 

represented nine inmates with symptoms of carbon-monoxide poisoning. Id. 248A 

(Ledford), 277A, 292A-295A (Cox et al.), 308A (Piester), 327A (Stankowski). All four 

complaints explicitly stated that GBCI’s mitigation efforts—turning off the heat and 
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installing fans—did nothing to dissipate the fumes while causing temperatures in the 

cell hall to drop precipitously. 

What’s more, Joseph Martin—the official responsible for investigating inmate 

complaints—submitted a report to Baenen concluding that GBCI’s “fixes” both failed 

to alleviate the toxic fumes and made the cell hall extremely cold. App. 265A-266A. 

Martin warned that he could smell fumes and see a visible haze “before and after the 

‘fixes’ … had been implemented.” Id. 266A. Unlike Mattison, Martin spoke with both 

inmates and staff who attested to ongoing problems. Id. 265A. And Martin explicitly 

rebutted Mattison’s memo, stressing that Mattison had no medical training and that 

inmates could have been poisoned by fumes without the HSU recording their 

symptoms. Id. 266A. In light of ongoing complaints, including one inmate’s report of 

blood in his mucus, Martin concluded that Mattison’s medical analysis “strains 

credulity.” Id. 

Baenen dismissed inmates’ complaints and rejected Martin’s report outright. App. 

257A. He did so based on Mattison’s report, even though Baenen himself had barred 

Mattison from evaluating the fumes problem or speaking with inmates or staff. Id. 

174A-175A, 180A. Baenen then directed GBCI staff to continue running fans and turning 

off the heat—(supposed) mitigation efforts he knew were not working. Id. 142A-149A. 

And despite abundant contrary evidence of which he was aware, Baenen told the 

Department of Corrections Secretary that “there has been no harm done to anyone” 

and that exhaust fumes “do not rise to the level of significance” for GBCI to address 

them. Id. 266A. 
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After dismissing Ledford’s complaint, Baenen continued to ignore the fumes and 

cold. He never asked that inmates be tested for carbon-monoxide poisoning, never 

required that carbon-monoxide levels be measured or carbon-monoxide detectors 

installed, never confirmed whether SMA installed scrubbers on its equipment, and 

never followed up with other GBCI staff to confirm whether they were monitoring or 

addressing the fumes or cold. See App. 142A-149A. Simply put, Baenen attempted to 

“mask the symptoms of the problem” instead of addressing it. See Board, 394 F.3d at 

486.  

3. Amy Basten. Correctional Management Services Director Amy Basten heard 

about inmate’s complaints from Baenen and Supervising Officer Yana Pusich and 

attended the February 18 meeting where SMA and prison officials discussed the 

complaints. App. 119A, 135A-136A, 157A. In fact, Basten testified that SMA and GBCI 

agreed on the “need to do everything we can to mitigate” the fumes. Id. 158A. 

But Basten did not do everything she could, or even the minimum she was supposed 

to do. It was Basten’s job to ensure that “all facilities are maintained meeting health and 

safety standards.” App. 166A. Though she supervised building superintendent Chris 

Timmers, id. 167A-168A, and oversaw Mattison’s “investigation,” id. 146A, 161A, 

163A-164A, she never asked either of them to test the air in Ledford’s cell or cell hall, 

id. 161A, 164A. Basten acknowledged that GBCI never installed carbon-monoxide 

detectors, id. 164A, and that prison officials never tested the air quality, id. 158A-159A. 

She also acknowledged the only measures her team ever took to address the fumes were 

to turn off the heat and run industrial fans. Id. 160A. 
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Basten knew these mitigation efforts had not worked. As explained above (at 28-

29), every inmate complaint stressed that GBCI’s mitigation efforts had not only failed, 

they made the problem worse. And Basten continued to hear about inmate complaints 

and fumes in the cell hall months after Mattison and Baenen erroneously decided that 

inmates would not be harmed. App. 169A-170A. But Basten did not follow up on 

ongoing complaints, id., or ask that inmates’ health be evaluated in any way. Id. 161A, 

163A. Nor did Basten follow up with construction employees to confirm whether they 

had installed the scrubbers allegedly discussed at the February 18 meeting—even 

though it was Basten’s job to coordinate with SMA. Id. 155A, 158A-160A, 170A. Basten 

claims she relied on Timmers to do so, but Basten did not follow up with Timmers to 

confirm whether he had. Id. 169A-170A. 

As to the cold, the district court absolved Basten—and all other state defendants— 

because it determined that Basten’s employee, Chris Timmers, “began monitoring” 

temperatures in the cell hall. D. Ct. Op. at 27. Here too the court ignored that facts 

were disputed and improperly drew inferences in defendants’ favor. The court must 

have assumed, for example, that Timmers used a thermometer to take the temperature, 

did so throughout the winter, measured the temperature at times when the heat was 

turned off, and discovered reasonable temperatures every time. None of this evidence 

is in the record. 

The only evidence of Timmers’ “monitoring” is Basten’s vague statements that 

Timmers walked through the cell hall—which he did as part of his everyday activities, 

not because of inmate complaints. App. 162A. The district court also ignored 
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contradictory evidence, including Ledford’s testimony and the numerous complaints 

inmates made to GBCI officials about the persistent cold. That evidence—which the 

district court had to credit on summary judgment—at least makes clear that whether, 

when, and to what extent officials responded to the cold remains disputed. 

Moreover, even if Timmers had taken readings, simply knowing the temperature 

cannot itself mitigate the cold, contrary to the district court’s conclusion. D. Ct. Op. at 

27-28. Periodically checking the temperature—without actually dealing with the 

problem—underscores defendants’ knowledge of the unconstitutional condition and is 

a “plainly inappropriate” response to inmate complaints of extreme cold. Haywood, 842 

F.3d at 1031 (quoting Hayes v. Snyder, 546 F.3d 516, 524 (7th Cir. 2008)). 

4. Yana Pusich. Supervising Officer Yana Pusich admitted to being aware of the 

fumes. App. 118A-119A. She smelled them herself. Id. And many inmates, including 

Ledford, complained to her. Id. 55A, 344A, 374A, 412A-413A. 

Pusich also knew GBCI’s mitigation efforts had failed and that fumes remained in 

the cell hall. App. 118A-119A. And in mid-February, weeks after prison officials 

installed industrial fans and began shutting off the heat, Pusich emailed Basten that she 

had “been getting an increasing number of complaints from the North Cell Hall inmates 

regarding fumes that are emitting from the construction facility.” Id. 156A. 

Pusich did not report the fumes to anyone other than Basten or take any steps to 

address the problem. App. 119A-120A. Pusich admitted she was “responsible for the 

care and custody of inmates at GBCI,” id. 112A, and that it was her job to “take some 

reasonable caution to stop fumes from entering” the cell hall, id. 113A. But she never 
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followed up on inmates’ complaints. She ignored all but one, which she summarily 

rejected. Id. 123A-126A, 412A, 413A. Pusich’s only “response” over the course of four 

months was to send emails to Basten passing along the problem.  

5. Scott Leurquin. Ledford reported his carbon-monoxide symptoms to Safety 

Officer Scott Leurquin, and both Officer Todd Zuge and Sargent Wayne Laufenberg 

told Leurquin about Ledford’s complaint. App. 63A, 183A-184A, 372A. Yet all 

Leurquin did in response to the complaints of toxic fumes was to tell Chris Timmers, 

id. 184A, and walk through North Cell Hall a single time, id. 185A, 189A. He did not 

speak with anyone about the medical conditions associated with carbon-monoxide 

exposure, took no steps to evaluate inmates’ cells, and did not monitor carbon-

monoxide levels or the temperature in Ledford’s cell hall. Id. 187A-188A. 

When Ledford told Leurquin about the fumes, Leurquin testified that he “just said, 

okay, and then I continued about my business.” App. 183A. Dismissive responses like 

Leurquin’s are a sign of deliberate indifference to serious harms. See Dixon v. Godinez, 

114 F.3d 640, 645 (7th Cir. 1997). Moreover, Leurquin did not in fact go about his 

“business.” Leurquin’s business—his job—was to “protect inmates from being 

exposed to harmful fumes … and/or … report such to someone who could do 

something about it if he himself could not.” App. 371A (state defendants’ response to 

Ledford’s second request for admissions). But Leurquin ignored these job 

requirements, testifying that he did not typically evaluate toxic gases. See id. 189A, 192A. 

As a Health and Safety Committee member charged with “inspect[ing] assigned areas 

of the facility for property security and hazardous conditions or any other problems,” 
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id. 371A, Leurquin instead prioritized “stuff stacked on a shelf too high, potential to 

fall, tripping hazards, you know, stuff that needs to be addressed right now,” id. 189A. 

That inmates were being poisoned by carbon monoxide was somehow not, to Leurquin, 

“an emergency” or something that “need[ed] to be addressed” right away. Id. 

* * * 

In sum, over the course of four months, state defendants wrote one baseless report, 

sent one email, walked once through the cell hall, and had Basten tell Timmers to look 

into the problem. Defendants insist that each of their plainly ineffective responses 

fulfilled their Eighth Amendment duties. That cannot be. The Eighth Amendment does 

not allow officials to take just any action. It requires officials to take action that is 

reasonable in light of the circumstances. Giles v. Tobeck, 895 F.3d 510, 513 (7th Cir. 

2018). Here, both inmates and staff repeatedly informed defendants that extreme cold 

and fumes persisted and posed substantial risks to their health and safety. “Nothing 

more is needed at this stage: the risk of both physical and psychological harm [was] 

obvious.” Gray v. Hardy, 826 F.3d 1000, 1009 (7th Cir. 2016). 

Nor have state defendants demonstrated any extenuating circumstances that 

justified their lackluster response to inmate complaints. And state defendants cannot in 

any way demonstrate that they were “in haste, under pressure,” or “without the luxury 

of a second chance” when they responded ineffectively to Ledford’s complaint. See 

Farmer, 511 U.S. at 835 (citation omitted). State defendants knew for months that inmates 

were being poisoned by exhaust fumes, and the only step they took to address the 

poisoning was turning off the heat at the height of an historically cold winter. When 
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this failed, officials effectively gave up—an unreasonable response to a known risk of 

severe, ongoing harm.  

C. The constitutional right to adequate ventilation and heat was clearly 
established in 2013. 

State defendants are not entitled to qualified immunity on Ledford’s Eighth 

Amendment claims because qualified immunity does not extend to conduct that 

violates “clearly established” constitutional rights. Anderson v. Creighton, 483 U.S. 635, 

640 (1987). Both the constitutional right to ventilation and the right to be free from 

extreme temperatures had been established for decades when Ledford filed his claim. 

See, e.g., Board, 394 F.3d at 487 (ventilation); Shelby County Jail Inmates v. Westlake, 798 

F.2d 1085, 1087 (7th Cir. 1986) (ventilation); Dixon, 114 F.3d at 642 (cold); Henderson v. 

DeRobertis, 940 F.2d 1055, 1059 (7th Cir. 1991) (cold); Gillis v. Litscher, 468 F.3d 488, 

493-95 (7th Cir. 2006) (cold). State defendants were therefore on notice that GBCI’s 

extreme cold and toxic fumes were unlawful. See Henderson, 940 F.2d at 1059-61. 

II. State defendants and construction defendants were negligent under 
Wisconsin state law. 

A Wisconsin common-law negligence claim consists of duty, breach, causation, and 

injury. Antwaun A. ex rel. Muwonge v. Heritage Mut. Ins., 596 N.W.2d 456, 461 (Wis. 1999). 

Every person has a duty to “refrain[] from … acts that may unreasonably threaten the 

safety of others,” Behrendt v. Gulf Underwriters Ins., 768 N.W.2d 568, 574 (Wis. 2009) 

(quotation marks omitted), and breaches this duty when the action foreseeably leads 

“to an unreasonable risk of injury or damage,” Shannon v. Shannon, 442 N.W.2d 25, 30 
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(Wis. 1989) (citation omitted). The defendant’s negligence must be “a substantial 

factor” in causing the plaintiff’s injury. Clark v. Leisure Vehicles, 292 N.W.2d 630, 635 

(Wis. 1980). Compensable injuries include bodily harm and “mental distress (including 

fear and anxiety) resulting from the bodily harm.” Brantner v. Jenson, 360 N.W.2d 529, 

532 (Wis. 1985). 

And when a defendant’s negligence causes emotional distress of “such substantial 

quantity or enduring quality that no reasonable person could be expected to endure it,” 

Hicks v. Nunnery, 643 N.W.2d 809, 818 (Wis. Ct. App. 2002), the defendant’s actions (or 

inaction) make out a claim for negligent infliction of emotional distress (NIED).   

When the evidence is viewed in Ledford’s favor, as it must be at this point, a 

reasonable jury could conclude that state defendants and construction defendants all 

negligently injured Ledford. The district court was wrong to conclude otherwise.    

A. State defendants negligently exposed Ledford to carbon monoxide 
and extreme cold. 

State defendants negligently created a dangerous environment in the cell hall and 

failed to protect Ledford from it. Although Wisconsin common law grants state officials 

immunity from negligence claims for acts that involve “the exercise of discretion and 

judgment,” Milwaukee Metro. Sewerage Dist. v. City of Milwaukee, 691 N.W.2d 658, 677 

(Wis. 2005), Wisconsin officials are not immune when they fail to address a known 

danger that creates a nondiscretionary duty to act. Engelhardt v. City of New Berlin, 921 

N.W.2d 714, 725 (Wis. 2019). State defendants were negligent because it was 

foreseeable that inmates would be harmed unless officials cleared the hall of fumes or 
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moved the inmates. Their failure to do either was a substantial factor in causing 

Ledford’s injuries. 

1. State defendants ignored a known danger. 

State officials are not immune from liability when they fail to act when confronted 

with a “known present danger.” Lodl v. Progressive N. Ins., 646 N.W.2d 314, 324 (Wis. 

2002) (quoting C.L. v. Olson, 422 N.W.2d 614, 620 (Wis. 1988)). A known danger exists 

when the danger “is of such force that the public officer has no discretion not to act,” 

Lodl, 646 N.W.2d at 323, or is an “accident waiting to happen,” Heuser ex rel. Jacobs v. 

Community Ins. Corp., 774 N.W.2d 653, 659, 662 (Wis. Ct. App. 2009). When it granted 

state defendants discretionary immunity, the district court ignored the compelling 

danger posed by the fumes and concluded the state defendants’ single, ineffective 

measure excused three subsequent months of inaction. 

a. Ledford’s prolonged exposure to toxic fumes was a compelling known danger. 

Compelling dangers are risks that are “nearly certain to cause injury,” Engelhardt, 921 

N.W.2d at 722, like a natural-gas leak, Oden v. City of Milwaukee, 863 N.W.2d 619, 625-

26 (Wis. Ct. App. 2015), using a scalpel without proper safety precautions, Heuser, 774 

N.W.2d at 655, 662, or walking in a crowded classroom with vision-impairing goggles, 

Voss ex rel. Harrison v. Elkhorn Area Sch. Dist., 724 N.W.2d 420, 425 (Wis. Ct. App. 2006). 

In circumstances like these, the chance of harm is nearly certain, and government 

officials are compelled to act. 

State defendants did not need to speculate about the likelihood of harm—they knew 

that harm was actively occurring. Carbon monoxide is a deadly toxic substance, see 
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Carbon Monoxide Poisoning: Frequently Asked Questions, Centers for Disease Control and 

Prevention,3 and Ledford was suffering symptoms of carbon-monoxide poisoning, 

including dry heaving, nausea, and blurred vision. As discussed above (at 6-7, 10, 18), 

every defendant knew the cell hall was inundated with fumes. Some defendants saw the 

visible haze. Some heard inmate complaints. Some read Martin’s report. Several had 

multiple sources of knowledge. 

The district court’s conclusion that there was “no evidence that the inmates’ 

exposure to the construction site was an ‘accident waiting to happen,’” D. Ct. Op. at 

35, is at odds with common knowledge about carbon monoxide, Wisconsin’s known-

danger precedent, and the tangible harm Ledford was already suffering. Confining 

Ledford in a cell for twenty-two hours a day while noxious fumes continued to stream 

in, after he had complained about the fumes, is the equivalent of failing to evacuate a 

family after a natural-gas explosion, see Oden, 863 N.W.2d at 625-26, or telling a student 

to continue to walk with vision-impairing goggles after he knocked out his front teeth, 

Voss, 724 N.W.2d at 425. 

b. State defendants had a nondiscretionary duty to act when their initial measures 

worsened prison conditions. They breached this duty by taking no other steps to 

address the harm. When confronted with “obviously hazardous circumstances,” a 

government official “in a position … to do something” has a nondiscretionary duty to 

address the risk. Engelhardt, 921 N.W.2d at 725. Officials are not immune when they 

discover safety measures are not working but fail to address the lingering danger. See 

3 https://www.cdc.gov/co/faqs.htm (last visited Jan. 15, 2020). 
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Heuser, 774 N.W.2d at 657-58, 662 (teacher not immune for continuing to use scalpels 

after two students were hurt in previous classes). When state defendants became aware 

of the toxic fumes in the cell hall, they had a nondiscretionary duty to ensure that the 

inmates were not breathing in toxic fumes. They could have discharged this duty by 

clearing the cell hall of fumes or by removing the inmates from the cell hall. They did 

neither. 

The district court, however, granted immunity, reasoning that each defendant took 

at least one isolated step to “resolve” inmate complaints. D. Ct. Op. at 35. But the court 

ignored that state defendants’ “solution”—taken in the first few weeks after prison staff 

learned of the fumes—was ineffective and actually compounded the harm by subjecting 

inmates to extreme cold.  

And after state defendants learned that their attempt to get rid of the fumes failed, 

they did not take any new steps to address the continuing danger. Mattison ignored the 

ongoing health risks to inmates and declared the fumes issue “resolved” when it was 

not. App. 178A. Baenen received multiple complaints alerting him that the prison’s 

attempt to remedy the fumes had not worked, but he ignored this information and 

refused to take any additional action. Id. 265A-266A. And while Basten, Pusich, and 

Leurquin repeatedly heard from prisoners that the initial “fixes” had not solved the 

problem, none of them did anything to test the carbon-monoxide levels in the air or 

report other prisoner complaints. Id. 119A, 158A, 191A, 412A. In sum, faced with more 

prisoner complaints about exposure to fumes and cold—and a report warning about 

the ineffectiveness of their initial efforts—state defendants took no further action.  
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Discretionary-immunity cases often involve emergency situations where officials 

must make split-second decisions without the benefit of hindsight, like how to respond 

to a broken stoplight, see Lodl, 646 N.W.2d at 317, or a sinking boat, see Hoskins v. Dodge 

Cty., 642 N.W.2d 213, 217 (Wis. Ct. App. 2002). But as the Wisconsin Supreme Court 

noted when it established the known-danger doctrine, “[t]here comes a time when the 

buck stops:” when an official knows about a danger, he is in a position to do something 

about it, and he fails to take action. Cords v. Anderson, 259 N.W.2d 672, 680 (Wis. 1977) 

(quotation marks omitted). Officials cannot be immune when their initial ineffective 

measures worsened a danger and they were in a position to address the renewed danger, 

yet they failed to do anything about it for three months. Holding otherwise would 

undermine the purpose of the known-danger exception. 

2. State defendants were negligent. 

As explained above (at 25-35), state defendants were deliberately indifferent to the 

inhumane conditions in the North Cell Hell. Because deliberate indifference involves a 

more culpable state of mind than negligence, cf. Farmer v. Brennan, 511 U.S. 825, 835 

(1994), Ledford’s showing of deliberate indifference necessarily satisfies the negligence 

standard. In any case, state defendants were negligent under Wisconsin law. 

a. Duty and breach. State defendants breached their duty of care to Ledford 

because it was foreseeable that confining him in an area permeated by toxic fumes and 

freezing temperatures would harm him. The harm here was more than foreseeable— 

defendants actually knew the inmates were suffering and were deliberately indifferent 

to it. Officials could have helped the prisoners by halting the construction project, 
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diverting the toxic fumes, or moving Ledford away from the dangerous conditions. But 

they allowed the fumes to accumulate and then created the additional danger of extreme 

cold. It was foreseeable that their continued failure to act would cause additional harm. 

See A.E. Inv. Corp. v. Link Builders, 214 N.W.2d 764, 767 (Wis. 1974). 

b. Causation. State defendants’ negligence was a “substantial factor” in causing 

Ledford’s injuries. See Clark, 292 N.W.2d at 635. As already explained (at 26-34), each 

defendant was responsible for how the prison responded to these inhumane conditions. 

No one took any meaningful action. By keeping Ledford in a cell without addressing 

the sources of his harm, state defendants caused his injuries. 

c. Injury. Ledford suffered compensable injuries, including “dizziness, nausea, dry 

heaving, severe headache[s],” and burning eyes. App. 96A. Moreover, he was confined 

in an unheated prison cell during one of the coldest winters in decades. State defendants 

exacerbated the extreme cold by opening the windows and running floor fans inside 

the cell hall. Id. 57A-58A, 70A-71A, 156A. Ledford was forced to wear several layers of 

clothing and stay in bed during the middle of the day to avoid the cold. Id. 70A. None 

of this provided Ledford relief from the fumes. Ledford thus suffered from state 

defendants’ refusal to mitigate these dangerous conditions. 

In addition to his physical injuries, Ledford’s severe emotional distress as a result of 

exposure to toxic fumes and severe cold is compensable. And because Ledford’s 

distress was of “such substantial quantity or enduring quality that no reasonable person 

could be expected to endure it,” Hicks v. Nunnery, 643 N.W.2d 809, 818 (Wis. Ct. App. 
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2002) (citation omitted), it is compensable as ordinary negligence or under the NIED 

rubric. See id. 

A reasonable jury could find that no person could be expected to endure what 

Ledford suffered for a brief period, let alone for months. Ledford was forced to spend 

twenty-two hours a day in a freezing, fume-filled cell, which he likened to constant 

poisoning. App. 56A-57A. And when Ledford told those responsible for his well-being 

about the toxic fumes and extreme cold, he received, at best, a collective shrug. With 

formal and informal complaints getting him nowhere, Ledford was forced to craft 

handmade solutions like using a towel as a makeshift mask. Id. And to the extent that 

he was given a short reprieve from the fumes and cold (approximately two hours a day), 

he dreaded when the same people responsible for his well-being escorted him back to 

choking, nausea, and cold. App. 56A. 

B. Construction defendants negligently exposed Ledford to carbon 
monoxide. 

Construction defendants indisputably failed to monitor or control the fumes emitted 

by their equipment. The facts—construed in favor of Ledford—reveal that 

construction defendants breached their duty of care because they were aware of the 

foreseeable risks posed by operating machinery near the prison but failed to take 

necessary precautions. As a result, their negligence was a substantial factor in Ledford’s 

suffering. In addition, construction defendants negligently supervised SMA’s employees 

and subcontractors by failing to instruct them to monitor or control the equipment’s 

toxic fumes. 
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1. Construction defendants breached their duty of care when 
they operated heavy machinery next to the cell hall without 
taking appropriate precautions. 

a. Construction defendants’ use of heavy-exhaust equipment near the cell hall’s 

windows and air vents—without scrubbers or particle testers—posed a foreseeable and 

unreasonable risk of danger. When individuals have control over a potential harm, they 

breach their duty when they “omit[] a precaution” that could foreseeably prevent the 

harm. See Shannon v. Shannon, 442 N.W.2d 25, 30 (Wis. 1989); Walker v. Ranger Ins., 711 

N.W.2d 683, 688 (Wis. Ct. App. 2006). And a company is vicariously liable when its 

employees forgo a necessary precaution while acting within the scope of their 

employment. See Shannon v. City of Milwaukee, 289 N.W.2d 564, 568 (Wis. 1980). 

Construction defendants knew of the danger to occupants of surrounding buildings 

posed by toxic fumes. SMA’s safety manual warned of the dangers of carbon-monoxide 

poisoning from exhaust-emitting equipment. App. 220A. SMA CEO Mike Abhold 

testified he would “absolutely” be concerned that noxious fumes from construction-

site equipment might move into an adjacent building. Id. 384A. Site supervisor Burt 

Feucht was trained to monitor air quality as part of his duty to ensure safety on 

construction sites. Id. 220A. And construction defendants were so concerned with the 

danger to surrounding buildings that on their other projects—when, for example, SMA 

worked next to houses or schools—they used particle testers to ensure that their 

equipment was not emitting dangerous levels of fumes. Id. 385A. 

But from the beginning of the project, construction defendants failed to take any 

“common sense” precautions of which they admittedly were aware. App. 388A. SMA’s 

43 



 

 
 

 

   

  

 

 

 

 

 

 

 

 

  

    

 

     

 

 

Case: 19-1694  Document: 37  Filed: 01/15/2020  Pages: 108 

employees, and subcontractors under its supervision, used gasoline- and diesel-powered 

heavy machinery next to windows and air ducts used to ventilate the prison without 

taking precautions such as installing scrubbers on heavy-exhaust equipment or using 

particle testers to monitor the air. See id. 227A, 398A. And despite Feucht’s and 

Abhold’s respective responsibilities to ensure public safety, both failed to take 

precautions to protect those inside the prison. Id. 376A, 386A, 389A. 

b. The district court erred when it discounted this evidence and required Ledford to 

introduce expert testimony to prove the standard of care. Because “[e]xpert testimony 

is not generally required to prove a party’s negligence,” a court should require expert 

testimony as “an extraordinary step” only when needed to explain “unusually complex 

or esoteric issues.” Trinity Lutheran Church v. Dorschner Excavating, 710 N.W.2d 680, 688 

(Wis. Ct. App. 2006) (quoting City of Cedarburg v. Allis-Chambers Mfg., 148 N.W. 13, 16 

(Wis. 1967)). When a jury can “draw its own conclusions without the assistance of an 

expert opinion,” requiring an expert is “not only unnecessary but improper.” Cramer v. 

Theda Clark Memorial Hosp., 172 N.W.2d 427, 429 (Wis. 1969). Although working in the 

construction field requires some technical expertise, a jury does not need expert 

evidence to determine whether a basic construction accident—like a water pipe 

rupturing, Trinity Lutheran, 710 N.W.2d at 689, or concrete causing burns, Netzel v. State 

Sand & Gravel, 186 N.W.2d 258, 262 (Wis. 1971)—breaches the standard of care. 

The standard SMA itself uses to protect the public from fumes at their construction 

sites was decidedly nontechnical. According to Abhold, SMA’s public-safety 

precautions were guided by common sense, not a specialized standard. App. 388A. Feucht 

44 



 

 
 

 

 

 

 

 

 

 

 

 

 

   

 

 

  

  

 

 

 

 

Case: 19-1694  Document: 37  Filed: 01/15/2020  Pages: 108 

conceded he had no scientific way of determining when supplemental ventilation in 

open-air sites was required: “It’s an ever-changing world … every situation is so 

different. I can’t specifically tell you … [what] would have required supplemental 

ventilation.” Id. 237A. SMA’s nontechnical approach could not be considered 

specialized knowledge of an unusually complex topic that requires an expert. That alone 

requires reversal of the district court’s dismissal of Ledford’s negligence claim. 

Beyond wrongly demanding an expert at all, the district court required an expert 

based on an irrelevant legal standard. The district court held Ledford needed an expert 

to rebut SMA’s showing that it had followed “general OSHA protocols about site 

safety.” D. Ct. Op. at 30-31. But Wisconsin courts’ use of administrative regulations to 

prescribe the standard of care is limited to the “class of persons” that the regulations 

are “designed to protect.” See Nordeen v. Hammerlund, 389 N.W.2d 828, 829-30 (Wis. Ct. 

App. 1986). OSHA’s safe-workplace standards require employers to protect their 

employees. See 29 U.S.C. § 654(a). OSHA has nothing to do with the general duty that a 

construction company owes people who may be harmed by its construction. 

Nor can OSHA regulations even provide helpful guidance: The prisoners’ situation 

differed dramatically from that of SMA’s employees. Ledford was locked inside a cell 

where fumes became trapped, while the construction employees worked outside and 

remained free to move away from exhaust and pollutants. Ledford was exposed for 

twenty-two hours a day, while OSHA exposure guidelines anticipate only an eight-hour 

work shift. 29 C.F.R. § 1926.55(a)(2). 
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2. Construction defendants’ failure to take precautions after 
hearing complaints about toxic fumes inside the prison is 
further evidence that they breached their duty of care. 

Construction defendants further breached their duty of care to Ledford when they 

learned of inmates’ complaints and then represented that they would immediately 

remedy the problem, yet made no attempt to do so. When a defendant has actual notice 

of a potential risk under her control, she breaches her duty by failing to address the risk. 

See, e.g., Ruff v. Burger, 145 N.W.2d 73, 76 (Wis. 1966); Plesko v. City of Milwaukee, 120 

N.W.2d 130, 133 (Wis. 1963).  

Abhold and Feucht were told about inmates’ complaints at the February 18 meeting. 

See App. 233A, 347A-348A. Moreover, construction defendants promised to install 

scrubbers on their equipment to address the complaints. See id. 147A-148A, 157A-158A, 

174A. But defendants indisputably failed to take action even after they were told fumes 

from their equipment were causing health issues. Id. 229A. 

The district court erred when it held that Timmers’ comments to Feucht that the 

issue was resolved took construction defendants “off-notice.” The district court 

reached this conclusion based on Feucht’s testimony that he asked Timmers “are things 

resolved?” a week after the February 18 meeting, and Timmers stated “yes … we took 

the corrective measures.” App. 235A. 

But this conversation did not take defendants “off-notice.” Under Wisconsin law, a 

defendant’s notice is “not extinguished” because the party addressed a current harm 

without acknowledging the risk of a future harm stemming from the same source. Callan 

v. Peters Constr., 288 N.W.2d 146, 151 (Wis. Ct. App. 1979). “To theorize if the rubble 
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of the day is gone, the opportunity to take notice of the danger is also gone” would be 

“contrary to common sense.” Id. Timmers’s statement that he resolved the prisoners’ 

complaints did not provide any explanation that the resolution was permanent. Yet 

construction defendants continued to run the equipment near the air intake without 

taking any precautions. A reasonable jury could find that Timmers’s passing statement 

did not change that it was foreseeable that construction defendants’ continued failure 

to use scrubbers or take any precautions would cause future harm. 

At the very least, even if construction defendants were taken “off notice,” the district 

court was still wrong to dismiss the negligence claims against them. SMA failed to act 

in between the February 18 meeting—the latest possible date construction defendants 

were put on notice—and when Timmers purportedly took them “off notice” a week 

later. During that period, SMA promised to deploy scrubbers before any further use of 

its equipment but failed to do so. Construction defendants cannot be excused from 

their negligence because they poisoned Ledford and the other inmates for only a week. 

3. Construction defendants’ actions caused Ledford’s injuries. 

Construction defendants’ actions were a “substantial factor,” see Clark, 292 N.W.2d 

at 635, in causing Ledford’s injuries. Construction defendants were operating heavy, 

exhaust-emitting machinery next to the air intake, and the air intake provides the air for 

the cell hall. App. 391A, 407A. While the machinery was operating, the cell hall filled 

with diesel fumes and a visible haze. Id. 55A, 242A, 256A. Ledford then began suffering 

symptoms consistent with carbon-monoxide poisoning. Id. 406A. The “common-sense 

link,” Gray v. Hardy, 826 F.3d 1000, 1007 (7th Cir. 2016), between the fumes and 
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Ledford’s injuries is sufficient to show that the construction defendants’ emissions were 

a “substantial factor” in causing Ledford’s injuries.   

And if that weren’t enough, Dr. Kim Anderson’s expert report would be. That 

report found that SMA equipment created the danger of carbon-monoxide exposure 

and the symptoms exhibited by inmates were “likely a result of carbon monoxide 

exhaust from the construction equipment.” App. 215A. An expert’s opinion is 

unnecessary to prove causation when the matter is “within the realm of ordinary 

experience and lay comprehension,” White v. Leeder, 440 N.W.2d 557, 562 (Wis. 1989), 

so Dr. Anderson’s report only bolsters the common-sense conclusion that construction 

defendants were a substantial cause of Ledford’s injuries. Ledford has shown more than 

enough to defeat a motion for summary judgment. 

As previously explained (at 42), Ledford suffered severe emotional distress, which 

is compensable as ordinary negligence or as NIED. Any of the construction defendants 

should have reasonably foreseen that running construction equipment close to prison 

air intakes for months would have resulted in the feeling of constant poisoning and 

distress Ledford experienced. Construction defendants’ apathy to Ledford’s situation 

was therefore a substantial factor in causing Ledford emotional distress. Niewendorp v. 

Am. Family Ins., 529 N.W.2d 594, 599 (Wis. 1995). 

4. SMA’s, Abhold’s, and Feucht’s negligent supervision exposed 
Ledford to fumes.  

SMA, Abhold, and Feucht negligently supervised the construction site workers. An 

employer is liable for negligent supervision when “the failure of the employer to 
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exercise due care was a cause-in-fact of the wrongful act of the employee that in turn 

caused the plaintiff’s injury.” Miller v. Walmart Stores, 580 N.W.2d 233, 238 (Wis. 1998). 

The district court rejected Ledford’s negligent-supervision claim because, according 

to the court, Ledford “failed to provide evidence that SMA breached the standard of 

care.” D. Ct. Op. at 33. A reasonable jury could find that the failure of SMA, Abhold, 

and Feucht to supervise construction workers was a substantial factor that caused 

Ledford’s injury. 

a. Feucht’s supervising failures are evident. Construction workers used a variety of 

machines that discharged carbon-monoxide fumes, including trucks that idled for over 

seven hours a day and ground thawers that sometimes ran continuously. App. 233A, 

391A. Yet Feucht, SMA’s superintendent on the GBCI project, failed to instruct SMA’s 

construction workers to take safety measures to reduce the fumes, even though he was 

in charge of the general safety of the project. Id. 379A. Feucht’s role as superintendent 

involved overseeing the safety of the job site, including the safety of nonemployees. Id. 

224A. Though Feucht “monitor[ed] the safety very closely on projects,” and supervised 

construction workers, he failed to take basic steps to prevent an injury he was trained 

to know about. Id. 363A. 

b. Abhold, SMA’s CEO, who oversees SMA’s operations, likewise failed to take any 

preventive measures. App. 204A, 375A. According to Abhold, the easiest way to 

determine whether fume exposure at a construction site reaches unsafe levels is to use 

common sense. Id. 388A. Yet Abhold simply “rel[ied] on [his] people to monitor safety 
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on a day-to-day basis,” id. 389A, rather than take basic steps to prevent fumes from 

becoming a problem in the first place. 

c. SMA did nothing to ensure that its employees prevented or responded to the 

fumes. App. 204A, 229A, 376A. Although SMA provided its employees a safety manual 

requiring them to respond to hazards including carbon monoxide, id. 362A-363A, SMA 

did not ensure compliance with those polices, even after learning that prisoners 

complained of carbon-monoxide exposure, id. 376A. 

III. The district court abused its discretion in failing to appoint counsel for 
Ledford. 

The district court made another error requiring reversal—repeatedly denying 

Ledford’s motions for counsel. For the reasons explained below, this Court should 

remand with instructions to the district court to appoint counsel. If this Court holds 

that the district court erred in granting summary judgment, as we have urged above, the 

law and facts demand, appointment of counsel still matters because it will enable 

Ledford to conduct a trial in this complex case. 

A. The district court abused its discretion in denying Ledford’s 
motions to appoint counsel. 

When the factual and legal difficulty of a case “exceeds the particular plaintiff’s 

capacity as a layperson to coherently present it,” a district court abuses its discretion in 

not appointing counsel. Navejar v. Iyiola, 718 F.3d 692, 696 (7th Cir. 2013) (quoting Pruitt 

v. Mote, 503 F.3d 647, 655 (7th Cir. 2007)). Here, the district court abused its discretion 

by overstating Ledford’s capabilities and understating the complexity of the case. 
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Ledford told the court that he had limited capacity to present the case. He contended 

that he would be “totally outmatched” due to his “[in]ability to engage either a medical 

or HVAC expert.” ECF 45 at 8-9. What’s more, Ledford was confined to prison and 

suffered from severe health problems—including severe nerve damage and congestive 

heart failure—that impaired his ability to read and write, App. 38A-39A, circumstances 

that limit an individual’s capacity to litigate. See, e.g., Navejar, 718 F.3d at 698; Santiago v. 

Walls, 599 F.3d 749, 762 (7th Cir. 2010). 

Ledford’s case is complex. Even seasoned lawyers have to work hard to litigate cases 

like this one, with more than ten parties, a 2,400-page record, and multiple questions of 

constitutional and state law. Ledford had only one to three hours per week to research 

the case in the prison library, App. 39A, and, as an inmate, he was constrained in 

conducting his own factual investigations, ECF 45 at 8-9. Ledford’s limited time and 

resources meant that he could not retain an expert, a consideration that often 

necessitates counsel. See Rowe v. Gibson, 798 F.3d 622, 630 (7th Cir. 2015). 

Misconstruing the facts and this Court’s precedent, the district court found Ledford 

was “capable” of handling the case himself. The district court reasoned that Ledford 

did not need counsel because his filings “indicate that he is able to communicate his 

claims and arguments to the Court.” App. 3A. Although it acknowledged Ledford’s 

health problems, the court believed extending discovery deadlines would give him 

“sufficient time to recover from his surgery and litigate his case.” ECF 41 at 2. And the 

court discounted Ledford’s arguments about the complexity of the case, reasoning that 

it would not “rely heavily on documents or witness testimony” and that Ledford could 
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“support a dispositive motion … by including his version of the events in an affidavit 

or unsworn declaration.” App. 2A-3A. 

The court’s conclusion that Ledford was capable of representing himself because he 

could articulate his legal position failed to consider other hurdles that impaired his 

ability to litigate. The court did not meaningfully address Ledford’s difficulty gathering 

evidence, his hampered ability to read and write in the face of severe health issues, or 

his limited access to the prison law library. And it incorrectly characterized the case— 

which required Ledford to prove defendants’ deliberate indifference and his exposure 

to carbon monoxide—as one that would not “rely heavily on documents or witness 

testimony.” App. 2A. Yet state defendants refused to give Ledford documents that were 

provided to Cox’s counsel. See id. 87A-89A. And when Cox’s counsel showed the 

documents to Ledford during his deposition, counsel for state defendants demanded 

that Ledford return them. Id. 

Most significantly, after rejecting Ledford’s arguments that he would be outmatched 

without an expert, the district court dismissed his state-law claims because he lacked an 

expert. D. Ct. Op. at 30-32. When “it should have been apparent from the outset” that 

a pro se litigant needs expert evidence of an “accepted professional practice” and what 

would constitute “a substantial departure from the … practice,” the litigant is placed at 

a “serious disadvantage” that warrants counsel. Jackson v. County of McLean, 953 F.2d 

1070, 1073 (7th Cir. 1992). Although “[a]ppellate review is necessarily limited to the 

evidence available when the … motion was denied,” Pruitt v. Mote, 503 F.3d 647, 659 

(7th Cir. 2007), the district court knew from Ledford’s initial complaint that he intended 
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to bring a negligence claim. As explained (at 48), an expert was not required to prove 

the construction defendants’ negligence. But if this Court disagrees, it should not affirm 

the dismissal of Ledford’s claims because he failed to provide an expert when he 

repeatedly alerted the district court that he would need counsel to obtain one. 

B. The district court’s denial of counsel prejudiced Ledford. 

The district court’s refusal to appoint counsel prejudiced Ledford because there was 

a “reasonable likelihood that the presence of counsel would have made a difference in 

the outcome.” Henderson 755 F.3d at 564-65 (quoting Pruitt, 503 F.3d at 659). As just 

explained, Ledford lacked access to the law, lacked access to the facts, and lacked access 

to the time and place to apply them. These “profound handicaps” in litigating claims 

that are “far from frivolous,” show Ledford was prejudiced when he was denied 

counsel. Rowe, 798 F.3d at 631-32. 

The court allowed Ledford access to depositions and an expert report from Cox v. 

Baenen, the case similar to Ledford’s. But Cox’s attorneys did not represent Ledford, 

nor did they take depositions or employ experts for Ledford’s benefit. The different 

dispositions of Ledford’s and Cox’s claims—Cox remains free to litigate his state-law 

claims in state court while Ledford’s were rejected on the merits—provides further 

evidence of prejudice. 

If nothing else, Ledford requested counsel specifically to enlist an expert. Denying 

Ledford’s request, the magistrate judge decided that Ledford’s case would not “rely 

heavily on documents or witness testimony.” App. 2A. Yet the district court, without 

acknowledging that decision, went on to dismiss Ledford’s claims against construction 
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defendants because he lacked an expert. If that is not prejudice, it is hard to imagine what 

is. 

Because Ledford was prejudiced, this Court should direct the district court to 

appoint counsel on remand. Ledford’s case will prove more difficult to navigate should 

it go to trial—as, for the reasons described above, it should. Ledford should be given a 

fair shot at vindicating his rights. 

CONCLUSION 

The judgment of the district court should be reversed and remanded for a trial on 

the merits of all of Ledford’s federal and state claims. This Court should direct the 

district court to appoint counsel for Ledford. 
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s/ Bradley Girard 

Maxwell E. Hamilton Bradley Girard 
Student Counsel Brian Wolfman 

Margo S. Jasukaitis GEORGETOWN LAW APPELLATE COURTS 
Student Counsel IMMERSION CLINIC 

Daniel P. O’Hara 600 New Jersey Ave NW, Suite 312 
Student Counsel Washington, D.C. 20001 

Kalen Pruss (202) 661-6582 
Student Counsel 

Counsel for Appellant William Ledford 

January 15, 2020 
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:;Da;W8N><8Ẏ�O� A�@̇A��� �̌�� �� � G[9� ?;� �̆�� � 4�,
��AAO5� 

������������������������������������������������ 
�b����c� 
 �� ��̌�0�����
� �,
�b�+�. �5@54 Z��  ��� � �� �d̋��� � �
 ������-���/44�e ̋ �

f�A5̂ 
������ � 
��̌� �� ��̋ �̌��̌
����
�� ����� 
���g
� � ���������
 ��̌���� ��� 
 ��̌ ���̂ ��� � �

� �
 ��� ���00�������̌
�����0 ��
-��0����
����̂
�̌��ď
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� A� $̇ ˙�C�� %�%�  � ḊEF� �̨ $� ˙�&#̇ +B� &�+��()�  ̇ �%� �̌� ˝˜��� ���� �#� 

� ̃ #̂̋ ˝�� �̌ �� �� �� �̋ �̨̨ �̨� �� � # � +�� �� � ̇˙�̋ # ��� �̇ ˝ %� �̌ �$&̋ %̋ �(G� � 

)�&� ˙�)� �$��I�  ̆%%� �H I�'��� �˝��̃�+� �$���H &� ˙ 
�%� J&���J&��
� �̇ �̌˙

˝˜��� ̃ #̂̋ �(J&��� �̨ ˝̋ %�̌�� �˜˛#�! �̇�%� �� �� � �̨ ("̌  ����� � �̌ �̌ ˝ ��� �̂˝ � #̋#

������̇ � �&̃ �� ˛ �� ��̌ �̋� � � �̨ %�� � &̇�̨ � ̃ �̌�� %̨�ˆ̋�# ˛ �̨ ˝�̌�DEF(��� K ��)� L&̋ � 

�H &̇ 
�� ̇˙�̋ # ��� �̇%� ˜$�� �̌ �MNEAF�#̌�)� L&̋ I(�� �� �� �̋� ˜�  ̇�� � � ���%� 

K����E ̃ ˜�̋����� %%̇ �� �̨̋ ˛ � &� ˙ # �̇  ̂̇ � �̌�+ ( �� �̨˛ �̌ &��)� �$����̨ � �%�� � 

� ̃ #̂̋ �� �˛̨ ˙  ̋̇ (� �̌% �� �̇ ˜� ˙̂˙�̨ #� � � �̨ˇ̋ �&̂�*˛ �̨̌ &�̌�� ˛ �� ˜$��� �̋+"̌  �

)�%� ̇%��#̨ �� ̃ #̂�̋ �%�%̋ �̇��#+�� �)�&̇L&̋ �%&̇˝��̌˝̨�̇ &%̨��̌  ̇&�̌� 

�̌��DEF��)�&̇L&̋ �̂�̇� ̇˜�%��%%̋�̋ �#�̇ &%̨�̋��̌��DEF��̇ &%��̌˝̨� 

�̋ (� �� � � ˙̃ � �̇�̌�F�#̌� K��+E ̃ ˜�̋����˜��# "̋ �̌ �̌� ˜$�  ̨�� � ���%� ��� (�%� 

 � � ��� � ������&̃ ���  % ̇� %�%� ���̌��̌ �̋  �%���%�̌�̂ ˙˛ � ��  ̨̇�+� �)�  ̇ �̨˛˙̨ � ��˛

˝̨$�� �� �̋ &%̨  �� �  &�̋ � ˛̇ � � �̨ ��&̨ �̌�̇ ˙ � &̇˙%� %̨�� �&�̋  ̌&̇ �

� )�&̇L&̋ �̇�̂ ̇��%��̌��̋˜����� ̃ #̂�̋ �̨�� �N&̋#%̋ ���%�Ṁ &%̨� 
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�����̨ ����̨ �� ��� ˙̂������̋ � �̌ ��������%�� I+� �̨ �̂ � ����̆ � �̨�� � � ������̨ ��� ��EQ**�,

K'4'*K8//J$ N� OD$O== ���� D��C �̂ @�̨ �˝5FJ� **�DM����>� �C�P��= ��̌ˇ̋ ��� �������"� 

�������� ��� �������������� ������̆ �̌����� ��� ��� �̇��� ��̨ �� � �̋���� �� ������̂��

�̨� �̌��˛ �̂��������̋� ˛"������� �̂����̇ �̋�������� ����� �̌ � $"���� �˛ ����� ���� ��

�̨��� /� *./(�)I� ,+� .*344I� D� �A== ��U >C W��E , < 4;, �S) 9� *= @T�  O$ � �@�� R43L ' K8 , 4 ' $ � OV

@��� � � D�C �� � �ˇ̋ �� �̨ �� �̋����������"� �X���� $= ���̋ �����������Y�̋ ����� ���� �� ˝
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���� � ���� �̌��������� ����̇ ������� !� ˝�

�̋���������������������̆ �̌�����������̂����������̇ �̋��������� 

�� ����̨ � �� �P���� ����W�� ��̇�� ����� �� � ����� ������� ��̨ � �����$ ��� ������
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�̆ �̌���"��̋��̇�������������̌����"��������̋̋�"����������̋�\]̂ X� 

�̌�� �̋ � ���� �� � �̨ ����$�������� �������̨ ��̇��������̂ $��N� ���������� �̨ ��� �� � 

�� �� ˛ �� � �̆�ˇ̋ $���˘̌��"��̋ �̇��� ���� �� ������� �����N��� �� � �� �� � �� ������ � 

"���������������̇���̨�������̂������̋�����������������!�������������̇������ 
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���̋ ���� ���� ��������̌ ��������������� ��̌ � �̨� �°� �� � �� �� ˇ ��� 

&���������������#����̌���������������������������̋������̌����� 

�̨����������������̌����°���̌�������������������̌����'��̆���̂̇ ���̇������� 

���̇�����̂����#��"������������������̂�����!̋ '��������������������̆ 	�̂� 

�̆ ��%�������� � ��̌ � �̨� ����� � ���̌ � � � � � ��� �̋��� ���� ������ ������� ������

�̆ ���(���̌������̌�������������#��̆ ��̇��̆ ���������̆ ��������̆ � 

˘�̌�� ������ ˘����̂%������̂��%���� � � � ���̆ ����� %̇° ˆ��� ���� � ��� ����̂̂ ����� ���� 

�������� ��̌ � �̨� �� � ���� � ��� �̌ %� � �̋��� ���� �����%������� �����%��� )� �����

*+,���� �� %������� �� �����̌ �� ',� �̌ ����� ������#���� ����������� �̌ �̇ -* �� �̌ ��

����̌ ����� �� °�%���� �%����� � * � ������ ��� � ���̂��ˆ̌ � ,°��̂ � �� ����+,%�������

��������������̌��̌�������°���������������̆ ������̆ �����������°��̂����� 

��������°�̌������������������������������ �̂�������������.��� 

� ���� �������� � ��̃��̂�˘����������� �̇�̋����̌ � �̨� ������������ �̇� �� ����̂̂ ����� 

� �$̌ ��̌ˇ � �� ˆ� � �%� ������ � � �̇ ��̂ �̇������� ���������̌ ������̌ ���̌ ��� �������̌ �̂�

��̌��� ���������� � �� �� ���!̋ '�������� ˇ� �̂ ������� . ������#� �̌ ����� � ˇ � %����%����

����#�̇ � ��%���̂ ��%��� ��%���� �� �����̂̂ � ���ˆ� ˆ���� � ���
��� ���� ��� ��� � %���� � 

����������̌���������̃������������������.������������#����̌����������� 

�̋����̌ � �̨� ����� �̃������������̌ �°����̌ ���� ���� ������ ��� ������� ���°�� ����� 

˘�̌�����������̆ �
��̌ �̂�������̌��/��̂ �̇��������̇�����������������̆ � 

������� �� ��° ���̌ ���� �̂� �̇ ��� � �� ˘� � �̇ �� ����� ��̆ �̂ ��%���� �̆ ��̂ ����������

°������� ���� ���� �̇ ����� � �������#� !����ˇ �� �̇ ���� � ° 0(̋ 1� ������ � ���̂ �� $ �̇ 

���̂�� � ° �������˘���%������� ����̆ ��̇%������ ��#���̇���� � �� �� � � �������� � � �

����� ��� � �� 
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�̨˛�����̆��̆���̆����Ċ �̂��!�̇�̂���̃�������X̆�C̆ �̨ �̂��̆��°�̆��̂����̌�̇� 

�̂��̇��̇��#�� °�̆ � �� � �̂̂ �̆����̋ �� � ��� �� �� 9#���°�����̆��̂ �̨ #� �̂ ˆ_� ° �̆C�̇� 

�̌� � �̂̆ � �̇� �̇ � � ��̂ �̇ ˜ �̂� "° �̆ ˘� �̇���A�� � �̆� �̆�̂ #�̆ � �� ��������̌ �#� ��°

�ˆ �̆
 N 0 / & h0 0 9 : = ;9 � � � °����� $�S/'�5�D.2.,445,� �[E4�6/0�: �<
�
°�� ��= ����
=��=�

�?̌����̆� ����̆ � �̇� °9� �� ˆ# �̌� � �̆���° �̆�� �#��°
i �� ˆC�̂ ��̇ �° �̆�� �B�� ! �� � 

������ �� � ��
jklmnprtuqvw z|}�~n p xk‡�…—�ƒ���—‹ −‰p�oqsruqrxy���{m u�•�†��� m~�–~ ⁄s›m �ƒ† 



	


 



		

	 	

		 		 	



 	

		 	

		

		 	

	

	 	 	

	

	

	 	

			 	

	 		

	

	





 	

Case: 19-1694  Document: 37  Filed: 01/15/2020  Pages: 108 

���� 
�� ��� ������̂˙̨ ˜�̂!""̂# !̂� �̂ � )�+� &
�������� ��� ��̆ �̌ �̋ °� �° �$��°%& '(� * ,�� 

, �)��0
� � -�45�

��� 
� �7��8956/� �� 
:� -. /� �1���*223. �� �6�
+3� ��8 
�8/65/��

;/5�8���
<=�+����9�5/�/���/�
����>��9�/��
����6���/
�9��<�+5
=?��
�6�9�<=� 

�� ����� A =
�
����6�5�/ 8 � ��&: �� =
�� 6� �� 9<@+�+5
���8B�/ � ����+� =�5
�+5
��� 9�9


����
8 ��8� ������:<
�/�96�� �CD&,,(� * ��*� � 9�5<9�
5���� 8<���=��� /+��° �̌'� )�+�
�'

.� //� +3� � 9�
=������<65/� >��<+��� E��6�����++� ��5
+��� <&
 � 8�� 
��� �� 
6� �� 

��9
�85<�9�@�+�9�/���/��
��
���/�9�45�9�+�5�+�9�
���8�9856/
��8�/� 

�9�� � � ���� � )�+�
 2� �������� +�/����
 � /�
+��� �& '(� * ��,,�7��8 8� 96�=�� 
����

��8��<B/�+�/89�
������+��/�
��9��9��/���<+�+�:=��665��
=�5�+�9�F�8
���� 

G-�2'�#̂ H�<�=+�� ��
���������/���� � / 8� <� �G.3�D� =:� ��� �� �9/ �
�E������+�5���
=

/���+� 9��������<��� �� � 
<���=�D�
,*� >9� ���� <<
 � 8�� ��6/<����:<
�#̂ ��,�

I�9&��� / >+� � ���
 �� 
/����/ � ��
��� ��
 9�������� �8�
 
�� �6��B J 59�


8��/9 
�����������88+� � �� 
�� �&������� 
 � 
58� /
� /� ; � �
��
����� ��� ��9
 
�=����

F
��K�� �
��<+�������+����� 8/�9/�
+�#̂ �� L2� 
� �+� / �� 
9/ 

 ��
� �� � �D�
,-,�

M�+�� �/+��<+����
�������:>&�8+�� �

 ���/� � +&��
���F8� �NN*������� �+� ���E�
<�
���

��+��
��/>9< 
�/ ��9/<� �� / �6�<�& >9� ����/� �
 ��>�
 �	56��8 ��
������� 

5�/�� 8�9���5<� 
���5
��� /
O� +�7��P5�+�����
/�
=
 �
6��9/<� ����� +�9� � < �+� 

Q9�5�+/�/
���965<�
�+���+�8�99��+��5
��<��/�
��9�6�+��
��
���56�/� 

&� < ��� E� 
 � � � / �� �/ �+� ����//5���85+� 8��8�����>��
<�
���/=
�6&5/���� &�� 
59�� �� 


�� ���8 ��� � ��/9 
��� ��
 9 �� �+� /���
 J�� �+59���8 
58� �7�� ���F

�K�� �
� 

/� 
+���8 ��
&� +� 8 �
>� �59/��+���>�
��� 
 ��6�<�/��9�� ����998��6�/ �&� 6�+�� 

+�8�/���/��:�5
����
��9�
��
�E���++�
����<�9�6�+��<�6��/59�/�:�/�+���� 

9� 
�9�6�
 �P5�<����+� �5�+/F 9��
�+��
�7��� +� � ��9/ �� +� � Q9 �5�� � � =+� ��


/� =+����
���� 9/ �
 
 ��6�<�/� ��$&*N�)O� 6�<� ; �� �������/�����8 ��
�R̋SS�°�2

�*NN&��N�K�8�� 9�665��=������9���9 �
� 9,  �
T�� /9
���=� 
�/
 9 �� ��9��5�+�� 


���8�956/
� ��/� 8 �8/�� 

������ �� � ��
UVWX�[\]_̀ \\]cd���fXh�ij [l��� m i�oip��� ^sXu[l YZ ^]` ab eg ` Ykj cVX�an� qnr t�p



	


 	 	

   	  

 	   	  

    

 	  	

   

	  	

   

	  

 	    

 

		    

	     

	   

  	  

		 	

	  	   

		 	   


   

		 	 	

    

		  

 	    	  		


   

Case: 19-1694  Document: 37  Filed: 01/15/2020  Pages: 108 

����
��
�������� 

��������̆̌��̂�̇�̂ �̋�̨�̋��̇�����̆̌��°��̌ �̆̃� �̆�̨�̂�!°��̆��"�̋ �̂ #̋� 

˘̌�$�%̂ � ˙ ˆ�� ˘ �̂ �%̃ ˜�̂ ' �̆ ˘ �°°(�� � � �̆��� �̆� �̋�� ��̆ &�%̋ �̃ � ��� � �̋��̆ )

*�̆ ˜�̆����̂ &�%̋ �̃ ��̆ ˜%˘̆ ˆ �!��̂ � ��̋ �̌ �� �̌ � �%̃ ˜�̂ ' � �̌ ���̂ � � ��̆ �̋ ˘

�̇�̋ �̃ �� ��̌��%̋��� � �̋ ˘+̂ ' ˙)

,̇˙ �̋ °� �̂ ��&#

�-�����./0.0/�̆̌ �̆�̆̌ ��$��˘̂%̇ �̆���(���̋��̆ 1�̃ �̆�����̂� 

%̃ ˜�̂&�%̋ �̃ � �(�̇ 4̆ � � ˘ ��̃ �� �̌� 7.8�-0/9�� ' �̆2 3��5 6!���̋ �̌� �� ˆ!&�

�-����:�.-;0.��./0.0/�̆̌ �̆�̆̌ ��<̆�̆��(���̋��̆ 1�̃ �̆�����̂� 

%̃ ˜�̂&�%̋ �̃ � �(�̇ 4̆>�� ˘ ��̃ �� �̌� 7.8�-0/9�� ' �̆2 3��=6!���̋ �̌� �� ˆ!&�

�-����:�.-;0.��./0.0/�̆̌ �̆�̆̌ ��<̆�̆��(���̋��̆ 1�̃ �̆����̆�� 

��� � ˘ ��%̃ ˜�̂ ' �?̌� �̆(�̇ 4̆ �� ˘ ��̃ �� °�����̌�̂ &�%̋ �̃ ��̆� !�2 3��@�A6!���̋ �̌�

�� ˆ!&� � �̌� 7.8�-0/9

�-����:�.-;0.��./0.0/�̆ �̌̆��°���̆�1�̃ �̆����̆��̋ �̃ �� 

(���̋��̆$�̆ B 2 3��@�56!���̋ �̌� � �̌� 7.8�-0/9� &̌�� �(�̇ 4̆ �� ˘ ��̃ ���ˆ!&� � 

�-����:�.-;0.��./0.0/�̆̌ �̆�(���̋��̆�$�̆̌ &�B� �!����̋ �̆̌�� 

�̃ �� �̌�!&�/� ��0/�̂�̃ �̆ �̇ � � �� ˆ �C� �̌� �̆�9

�-����:�.-;0.��./0.0/�̆̌ �̆��°���̆�1�̃ �̆�����̂�°��̨��̆�� 

�?̇��̋�̆̌��+����°�̃�̆��̂�̌��°���°�!̂���2(�̇3�̆�4@�=6�!����̋ �̆̌���̃ ���� 

�̌̂ !&�� 7.8�-0/9�� 

�-����:�.-;0.��./0.0/�̆̌ �̆��°���̆�1�̃ �̆�����̂���̇ �̆��� 

2(�̇ 4̆@>6����̋ �̆ ��̃ ��� ˆ!&� 0/9�� 3�� !� �̌ � �̌� /0��

�-����:�.-;0.��./0.0/�̆̌ �̆��°���̆�1�̃�̆�����̂�°��̨��̆���°�� 

%++°̃ � ��?̌� �̆(�̇ 4̆ �� ˘ ��̃ �� �̌� 7.8�-0/9� �̆ °� !�2 3��@A@6!���̋ �̌� ��ˆ!&� � 

�-����:�.-;0.��./0.0/�̆̌ �̆��°���̆�1�̃ �̆����̆��˘̂�3��̆̌ �� 

$��˘̂%̇ �̆���(���̋��̆ 1�%++°�̃ ��̆�°�+̂�+��̋���̋�������̇ �̆2(�̇3�̆� 

4@ 6!���̋ �̌� � �̌� 7.8�-0/9�� ˘ ��̃ ��� ˆ!&� � 

����� ��� � �� 
DEFG�HI MNL QRS���TUV OXY J[��� XK�]̂X_���]MbGdJ_[ JKL OOKKPL GW� HZY RE\G� � ` a c�

mailto:4@�6!�����������7.8�-0/9
mailto:�������$��B23��@�56!�����������7.8�-0/9


	


 
 		 	


 


	

	

Case: 19-1694  Document: 37  Filed: 01/15/2020  Pages: 108 

����
������������������������̆��ˇ̂�̇ ����̆����̋��̨�°� 

 ̃�̋!��# $%&��̆ ���̂ �̂���°��(
��)�̆ � �" �� '� ��̇ ��� ˛&� � '

����
�����������������������̂��̋���̆�&���̆'�����̂�̇ ���̂� 

��̨ &� *
 +,./0345� �°�
� ����� -�12 ,16

7����!� � � ������'�� ��9�̇ � � �̨ � °�8�̨ ����8�9̨ �̂'˛ �̋���̆ �̨ :' �̆�̋˝ ' �̆�6

 ����� � =>�̋ �=� $̂?�'°�� ˝=$@#A6'��;�<�9!��� ˆ�̆ˆ̆ ���� ���� ;�̨ �� � 

� � � BC� 8FGH7I� � 7DE� � 

� 

� 

� � � � � JJJJJJJJJJJJJJJJJJJJJJJJJJJJJJJJJJJJ� 

� � � � � K���� �� 6�6L�'˙9���̨

� � � � � G6� ����8�9̨ � L6 ˆ̨ �̋ �

����� ��� � � � 
MNOP�QR VWU Z[\��� P̂�aQb [NP�f�ha igVjkPl�STU XXTTYU ]_̀ XbcSd��� e a g�f��� mSfd 



 

 
 
 

 

  

 

 
  

 

Case: 19-1694  Document: 37  Filed: 01/15/2020  Pages: 108 

CERTIFICATE OF SERVICE 

I certify that on January 15, 2020 this brief was filed using the Court’s CM/ECF 

system. All participants in the case are registered CM/ECF users and will be served 

electronically via that system. 

 /s/ Bradley Girard
 Bradley Girard 


	Structure Bookmarks
	No. 19-1694 
	IN THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT 
	William Ledford,        Plaintiff–Appellant, v. Michael Baenen, et al.,        Defendants–Appellees. 
	On Appeal from a Final Judgment of the United States District Court for the Eastern District of Wisconsin Case No. 2:16-cv-665, Hon. J.P. Stadtmueller 
	OPENING BRIEF FOR APPELLANT WILLIAM LEDFORD 
	Maxwell E. Hamilton 
	Student Counsel Margo S. Jasukaitis Student Counsel 
	Daniel P. O’Hara Student Counsel Kalen Pruss Student Counsel 
	Bradley Girard Brian Wolfman GEORGETOWN LAW APPELLATE 
	COURTS IMMERSION CLINIC 600 New Jersey Ave NW, Suite 312 Washington, D.C. 20001 (202) 661-6582 
	Counsel for Appellant William Ledford 
	January 15, 2020 
	Save As Clear Form 
	Save As Clear Form 
	Case: 19-1694  Document: 37  Filed: 01/15/2020  Pages: 108 
	APPEARANCE & CIRCUIT RULE 26.1 DISCLOSURE STATEMENT 
	APPEARANCE & CIRCUIT RULE 26.1 DISCLOSURE STATEMENT 
	Appellate Court No: _______________ 
	19-1694 
	Ledford v. Baenen et al. 
	Short Caption: _________________________________________________________________________________________
	  To enable the judges to determine whether recusal is necessary or appropriate, an attorney for a non-governmental party, amicus curiae, intervener or a private attorney representing a government party, must furnish a disclosure statement providing the following information in compliance with Circuit Rule 26.1 and Fed. R. App. P. 26.1.
	  The Court prefers that the disclosure statements be filed immediately following docketing; but, the disclosure statement must be filed within 21 days of docketing or upon the filing of a motion, response, petition, or answer in this court, whichever occurs first. Attorneys are required to file an amended statement to reflect any material changes in the required information.  The text of the statement must also be included in the front of the table of contents of the party’s main brief.  Counsel is require

	[  PLEASE CHECK HERE IS ANY INFORMATION ON THIS FORM IS NEW OR REVISED AND INDICATE WHICH INFORMATION IS NEW OR REVISED. 
	[  PLEASE CHECK HERE IS ANY INFORMATION ON THIS FORM IS NEW OR REVISED AND INDICATE WHICH INFORMATION IS NEW OR REVISED. 
	(1) The full name of every party that the attorney represents in the case (if the party is a corporation, you must provide the corporate  disclosure information required by Fed. R. App. P. 26.1 by completing item #3): 
	William N. Ledford 
	(2) The names of all law firms whose partners or associates have appeared for the party in the case (including proceedings in the district court or before an administrative agency) or are expected to appear for the party in this court: 
	Georgetown University Law Center Appellate Courts Immersion Clinic 
	(3) If the party, amicus or intervener is a corporation: 
	i) Identify all its parent corporations, if any; and 
	n/a 
	ii) list any publicly held company that owns 10% or more of the party’s, amicus’ or intervener’s stock: 
	n/a 
	(4) Provide information required by FRAP 26.1(b) – Organizational Victims in Criminal Cases: 
	n/a 
	(5) Provide Debtor information required by FRAP 26.1 (c) 1 & 2: 
	n/a 
	Attorney’s Signature: ________________________________________ Date:  ________________________________________ 
	s/ Bradley Girard 01/15/2020 
	Bradley Girard 
	Attorney’s Printed Name: __________________________________________________________________________________ 
	Please indicate if you are Counsel of Record for the above listed parties pursuant to Circuit Rule 3(d). 
	Yes _____  No _____ ✔ 
	600 New Jersey Ave. NW, Suite 312 Washington, D.C. 20001 
	Address:  ______________________________________________________________________________________________ 
	202.661.6741 202.662.9634 
	Phone Number: ________________________________________   Fax Number:  ______________________________________ 
	E-Mail Address: __________________________________________________________________________________________________ 
	bsg34@georgetown.edu 
	bsg34@georgetown.edu 

	rev. 12/19 AK 


	Save As Clear Form 
	Save As Clear Form 
	Case: 19-1694  Document: 37  Filed: 01/15/2020  Pages: 108 
	APPEARANCE & CIRCUIT RULE 26.1 DISCLOSURE STATEMENT 
	APPEARANCE & CIRCUIT RULE 26.1 DISCLOSURE STATEMENT 
	Appellate Court No: _______________ 
	19-1694 
	Ledford v. Baenen et al. 
	Short Caption: _________________________________________________________________________________________
	  To enable the judges to determine whether recusal is necessary or appropriate, an attorney for a non-governmental party, amicus curiae, intervener or a private attorney representing a government party, must furnish a disclosure statement providing the following information in compliance with Circuit Rule 26.1 and Fed. R. App. P. 26.1.
	  The Court prefers that the disclosure statements be filed immediately following docketing; but, the disclosure statement must be filed within 21 days of docketing or upon the filing of a motion, response, petition, or answer in this court, whichever occurs first. Attorneys are required to file an amended statement to reflect any material changes in the required information.  The text of the statement must also be included in the front of the table of contents of the party’s main brief.  Counsel is require

	[  PLEASE CHECK HERE IS ANY INFORMATION ON THIS FORM IS NEW OR REVISED AND INDICATE WHICH INFORMATION IS NEW OR REVISED. 
	[  PLEASE CHECK HERE IS ANY INFORMATION ON THIS FORM IS NEW OR REVISED AND INDICATE WHICH INFORMATION IS NEW OR REVISED. 
	(1) The full name of every party that the attorney represents in the case (if the party is a corporation, you must provide the corporate  disclosure information required by Fed. R. App. P. 26.1 by completing item #3): 
	William N. Ledford 
	(2) The names of all law firms whose partners or associates have appeared for the party in the case (including proceedings in the district court or before an administrative agency) or are expected to appear for the party in this court: 
	Georgetown Law Appellate Courts Immersion Clinic 
	(3) If the party, amicus or intervener is a corporation: 
	i) Identify all its parent corporations, if any; and 
	n/a 
	ii) list any publicly held company that owns 10% or more of the party’s, amicus’ or intervener’s stock: 
	n/a 
	(4) Provide information required by FRAP 26.1(b) – Organizational Victims in Criminal Cases: 
	n/a 
	(5) Provide Debtor information required by FRAP 26.1 (c) 1 & 2: 
	n/a 
	Attorney’s Signature: ________________________________________ Date:  ________________________________________ 
	s/ Brian Wolfman 01/15/2020 
	Brian Wolfman 
	Attorney’s Printed Name: __________________________________________________________________________________ 
	Please indicate if you are Counsel of Record for the above listed parties pursuant to Circuit Rule 3(d). 
	Yes _____  No _____ ✔ 
	600 New Jersey Ave. NW, Suite 312 Washington, D.C. 20001 
	Address:  ______________________________________________________________________________________________ 
	202.661.6582 202.662.9634 
	Phone Number: ________________________________________   Fax Number:  ______________________________________ 
	E-Mail Address: __________________________________________________________________________________________________ 
	wolfmanb@georgetown.edu 
	wolfmanb@georgetown.edu 

	rev. 12/19 AK 
	TABLE OF CONTENTS 
	TABLE OF CONTENTS 
	TABLE OF CONTENTS 

	Table of Authorities 
	Table of Authorities 
	.............................................................................................................. 
	iv 

	Table of Acronyms
	Table of Acronyms
	.................................................................................................................
	ix 

	List of Parties and Others Involved
	List of Parties and Others Involved
	.....................................................................................
	ix 

	Introduction
	Introduction
	............................................................................................................................ 
	1 

	Jurisdictional Statement 
	Jurisdictional Statement 
	......................................................................................................... 
	2 

	Issues Presented 
	Issues Presented 
	...................................................................................................................... 
	2 

	Statement of the Case 
	Statement of the Case 
	............................................................................................................ 
	3 

	I. 
	I. 
	Factual background 
	....................................................................................................... 
	3 

	A. 
	A. 
	Exhaust fumes from construction equipment polluted Ledford’s cell hall and caused symptoms associated with carbon-monoxide poisoning.
	............................................................................................................... 
	3 

	B. 
	B. 
	When GBCI finally attempted to solve the problem, it failed to eliminate the fumes and created a new problem: extreme cold. 
	..................... 
	7 

	C. 
	C. 
	Defendants’ reactions to inmates’ complaints about the fumes and cold
	......................................................................................................................... 
	9 

	1. 
	1. 
	Construction defendants learned that fumes from their equipment were filling the cell hall yet did nothing in response. 
	......... 
	10 

	2. 
	2. 
	State defendants learned that their attempted solution had worsened conditions yet took no additional actions
	.............................. 
	12 

	II. 
	II. 
	Proceedings below
	....................................................................................................... 
	15 

	Summary of Argument 
	Summary of Argument 
	........................................................................................................ 
	18 

	Standard of Review 
	Standard of Review 
	.............................................................................................................. 
	20 

	Argument
	Argument
	............................................................................................................................... 
	20 

	I. 
	I. 
	State defendants violated Ledford’s Eighth Amendment rights when they responded with deliberate indifference to exhaust fumes and extreme cold in North Cell Hall. 
	............................................................................... 
	20 

	A. 
	A. 
	The exhaust fumes and extreme cold inflicted objectively serious harms on Ledford’s health and safety. 
	............................................................. 
	21 

	B. 
	B. 
	State defendants responded with deliberate indifference to the fumes and cold. 
	................................................................................................... 
	25 

	C. 
	C. 
	The constitutional right to adequate ventilation and heat was clearly established in 2013. 
	............................................................................................. 
	35 

	TABLE OF CONTENTS—continued 
	TABLE OF CONTENTS—continued 

	II. 
	II. 
	State defendants and construction defendants were negligent under Wisconsin state law
	...................................................................................................... 
	35 

	A. 
	A. 
	State defendants negligently exposed Ledford to carbon monoxide and extreme cold. 
	................................................................................................ 
	36 

	1. 
	1. 
	State defendants ignored a known danger. 
	.............................................. 
	37 

	2. 
	2. 
	State defendants were negligent. 
	............................................................... 
	40 

	B. 
	B. 
	Construction defendants negligently exposed Ledford to carbon monoxide. 
	............................................................................................................ 
	42 

	1. 
	1. 
	Construction defendants breached their duty of care when they operated heavy machinery next to the cell hall without taking appropriate precautions. 
	................................................................ 
	43 

	2. 
	2. 
	Construction defendants’ failure to take precautions after hearing complaints about toxic fumes inside the prison is further evidence that they breached their duty of care
	.......................... 
	46 

	3. 
	3. 
	Construction defendants’ actions caused Ledford’s injuries. 
	................ 
	47 

	4. 
	4. 
	SMA’s, Abhold’s, and Feucht’s negligent supervision exposed Ledford to fumes. 
	....................................................................................... 
	48 

	III. 
	III. 
	The district court abused its discretion in failing to appoint counsel for Ledford
	.......................................................................................................................... 
	50 

	A. 
	A. 
	The district court abused its discretion in denying Ledford’s motions to appoint counsel. 
	.............................................................................. 
	50 

	Certificate of Compliance ......................................................................................................... Attached Appendix ...................................................................................................................  
	B. 
	The district court’s denial of counsel prejudiced Ledford.
	............................ 
	53 

	Conclusion
	Conclusion
	............................................................................................................................. 
	54 


	Certificate of Rule 30 Compliance .................................................................................. 
	Judgment March 28, 2019, ECF 180 ................................................................................................ Opinion and Order of the District Court 
	March 28, 2019, ECF 179 ................................................................................................ Certificate of Service .................................................................................................................  
	TABLE OF AUTHORITIES 
	Cases Page(s) 
	A.E. Inv. Corp. v. Link Builders, 214 N.W.2d 764 (Wis. 1974) ......................................................................................... 41 
	Anderson v. Creighton, 483 U.S. 635, 640 (1987) .......................................................................................... 21, 35 
	Antwaun A. ex rel. Muwonge v. Heritage Mut. Ins., 96 N.W.2d 456 (Wis. 1999) ........................................................................................... 35 
	Behrendt v. Gulf Underwriters Ins., 768 N.W.2d 568 (Wis. 2009) ......................................................................................... 35 
	Board v. Farnham, 394 F.3d 469 (7th Cir. 2005) .................................................... 21, 22, 23, 25, 26, 30, 35 
	Brantner v. Jenson, 360 N.W.2d 529 (Wis. 1985) ......................................................................................... 36 
	C.L. v. Olson, 422 N.W.2d 614 (Wis. 1988) ......................................................................................... 37 
	Callan v. Peters Constr., 288 N.W.2d 146 (Wis. Ct. App. 1979) ................................................................... 46, 47 
	Case v. Ahitow, 301 F.3d 605 (7th Cir. 2002) ......................................................................................... 26 
	City of Cedarburg v. Allis-Chambers Mfg., 148 N.W. 13 (Wis. 1967) ................................................................................................ 44 
	Clark v. Leisure Vehicles, 292 N.W.2d 630 (Wis. 1980) ............................................................................. 36, 41, 47 
	Cords v. Anderson, 259 N.W.2d 672 (Wis. 1977) ......................................................................................... 40 
	Cramer v. Theda Clark Memorial Hosp., 172 N.W.2d 427 (Wis. 1969) ......................................................................................... 44 
	Del Raine v. Williford, 32 F.3d 1024 (7th Cir. 1994) ......................................................................................... 23 
	Dixon v. Godinez, 114 F.3d 640 (7th Cir. 1997) .......................................................... 21, 23, 24, 28, 33, 35 
	Duckworth v. Franzen, 780 F.2d 645 (7th Cir. 1985).......................................................................................... 25 
	Engelhardt v. City of New Berlin, 921 N.W.2d 714 (Wis. 2019) ............................................................................. 36, 37, 38 
	Farmer v. Brennan, 511 U.S. 825 (1994) ............................................................................... 20, 25, 26, 34, 40 
	Giles v. Tobeck, 895 F.3d 510 (7th Cir. 2018) ................................................................................... 28, 34 
	Gillis v. Litscher, 468 F.3d 488 (7th Cir. 2006) ......................................................................................... 35 
	Gray v. Hardy, 826 F.3d 1000 (7th Cir. 2016). ................................................................... 21, 25, 34, 47 
	Hardeman v. Curran, 933 F.3d 816 (7th Cir. 2019) ......................................................................................... 21 
	Hayes v. Snyder, 546 F.3d 516 (7th Cir. 2008) ......................................................................................... 32 
	Haywood v. Hathaway, 842 F.3d 1026 (7th Cir. 2016) ........................................................................... 23, 27, 32 
	Helling v. McKinney, 509 U.S. 25 (1993) .................................................................................................... 20, 22 
	Henderson v. DeRobertis, 940 F.2d 1055 (7th Cir. 1991) ....................................................................................... 35 
	Henderson v. Ghosh, 755 F.3d 559 (7th Cir. 2014) ................................................................................... 20, 53 
	Heuser ex rel. Jacobs v. Community Ins. Corp., 774 N.W.2d 653 (Wis. Ct. App. 2009) ................................................................... 37, 39 
	Hicks v. Nunnery, 643 N.W.2d 809 (Wis. Ct. App. 2002) ............................................................. 36, 41-42 
	Hoskins v. Dodge Cty., 642 N.W.2d 213 (Wis. Ct. App. 2002) ......................................................................... 40 
	Jackson v. County of McLean, 953 F.2d 1070 (7th Cir. 1992) ....................................................................................... 52 
	Lodl v. Progressive N. Ins., 646 N.W.2d 314, 324 (Wis. 2002) ........................................................................... 37, 40 
	McKinney v. Anderson, 924 F.2d 1500 (9th Cir. 1991). ...................................................................................... 22 
	Miller v. Wal-Mart Stores, 580 N.W.2d 233 (Wis. 1998) ......................................................................................... 49 
	Milwaukee Metro. Sewerage Dist. v. City of Milwaukee, 691 N.W.2d 658 (Wis. 2005) ......................................................................................... 36 
	Navejar v. Iyiola, 718 F.3d 692 (7th Cir. 2013) ................................................................................... 50, 51 
	Netzel v. State Sand & Gravel, 186 N.W.2d 258 (Wis. 1971) ......................................................................................... 44 
	Nieuwendorp v. American Family Ins., 529 N.W.2d 594 (Wis. 1995) ......................................................................................... 48 
	Nordeen v. Hammerlund, 389 N.W.2d 828 (Wis. Ct. App. 1986) ......................................................................... 45 
	Oden v. City of Milwaukee, 863 N.W.2d 619 (Wis. Ct. App. 2015) ................................................................... 37, 38 
	Plesko v. City of Milwaukee, 120 N.W.2d 130 (Wis. 1963) ......................................................................................... 46 
	Pruitt v. Mote, 503 F.3d 647 (7th Cir. 2007) ............................................................................. 50, 52, 53 
	Rhodes v. Chapman, 452 U.S. 337 (1981) ........................................................................................................ 21 
	Rowe v. Gibson, 798 F.3d 622 (7th Cir. 2015) ................................................................................... 51, 53 
	Ruff v. Burger, 145 N.W.2d 73 (Wis. 1966) ........................................................................................... 46 
	Santiago v. Walls, 599 F.3d 749 (7th Cir. 2010) ................................................................................... 28, 51 
	Shannon v. City of Milwaukee, 289 N.W.2d 564 (Wis. 1980) ......................................................................................... 43 
	Shannon v. Shannon, 442 N.W.2d 25, 30 (Wis. 1989) ......................................................................... 35-36, 43 
	Shelby County v. Westlake, 798 F.2d 1085 (7th Cir. 1986) ....................................................................................... 35 
	Thomas v. Ramos, 130 F.3d 754 (7th Cir. 1997) ..................................................................................... 3, 20 
	Trinity Lutheran Church v. Dorschner Excavating, 710 N.W.2d 680 (Wis. Ct. App. 2006) ......................................................................... 44 
	Voss ex rel. Harrison v. Elkhorn Area Sch. Dist., 724 N.W.2d 420 (Wis. Ct. App. 2006) ................................................................... 37, 38 
	Walker v. Ranger Ins., 711 N.W.2d 683 (Wis. Ct. App. 2006) ......................................................................... 43 
	White v. Leeder, 440 N.W.2d 557 (Wis. 1989) ......................................................................................... 48 
	Statutes and Regulations 
	28 U.S.C. § 1291 ..................................................................................................................... 2 28 U.S.C. § 1331 ..................................................................................................................... 2 28 U.S.C. § 1367(a) ................................................................................................................ 2 29 U.S.C. § 654(a)  ...................................................................................
	Other Authorities 
	Ivan Blumenthal, Carbon Monoxide Poisoning,  94 J. Royal Soc’y Med. 270 (2001) ............................................................................... 22 
	Carbon Monoxide Poisoning: Frequently Asked Questions,  Centers for Disease Control and Prevention, . ............................................................................ 38 
	https://www.cdc.gov/co/faqs.htm

	Armin Ernst and Joseph D. Zibrak, Carbon Monoxide Poisoning,  339 New Eng. J. Med. 1603 (1998) ............................................................................. 22 
	Partial List of Chemicals Associated with Diesel Exhaust,  Occupational Safety and Health Administration  ................................... 22 
	https://www.osha.gov/SLTC/dieselexhaust/chemical.html

	TABLE OF ACRONYMS 
	Green Bay Correctional Institution: GBCI North Cell Hall: NCH Health Services Unit: HSU 
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	INTRODUCTION 
	When toxic exhaust fumes began flowing into William Ledford’s prison cell from a construction site adjacent to his cell hall, his carbon-monoxide poisoning began as well. As a result of the poisoning, he and other inmates suffered severe headaches, dizziness, dry heaving, vomiting, and bloody mucus. 
	Though the fumes permeated prisoners’ cells for months, the people with the power to fix the problem—prison officials and the private company in charge of construction—effectively did nothing. The sole measure prison officials took in response to repeated pleas for help was to close the building’s air vents, which turned off the heat in the middle of one of the coldest winters in Wisconsin’s history. But turning off the heat did not get rid of the fumes; it only made the cell hall frigid. After learning tha
	A prison sentence is no justification for this inhumane treatment. Prison officials had a legal duty to protect Ledford, and the construction company had a legal duty to protect anybody who foreseeably could be harmed by its construction. Prison officials did not fulfill their duty by relying on a half-measure they knew made the problem worse. And the construction company and its officers did not fulfill their duty by failing to take any action whatsoever. The Eighth Amendment and Wisconsin law do not allow
	JURISDICTIONAL STATEMENT  
	Appellant William Ledford sued state defendants in the Eastern District of Wisconsin under 42 U.S.C. § 1983. Ledford also brought Wisconsin state-law negligence claims against state and construction defendants. The district court had jurisdiction over the Section 1983 claims under 28 U.S.C. § 1331. The district court had jurisdiction over the state-law claims under 28 U.S.C. § 1367(a). The district court’s opinion and final order granting summary judgment and separate judgment were entered on March 28, 2019
	ISSUES PRESENTED  
	1. 
	1. 
	1. 
	Whether the district court erred in granting summary judgment to prison officials on William Ledford’s Eighth Amendment claims, by concluding that prison officials were not deliberately indifferent when they allowed toxic fumes to enter his cell hall, turned off the heat in a failed attempt to prevent fumes from entering, and took no further action after learning fumes persisted and temperatures plummeted. 

	2. 
	2. 
	Whether the district court erred in dismissing Ledford’s state-law negligence claims when it 


	(a)
	(a)
	(a)
	 granted immunity to prison officials, concluding that Ledford’s confinement in the cell hall with exhaust fumes and extreme cold was not a known danger; and 

	(b)
	(b)
	 held that the construction company did not breach its duty of care when it ran fumes-emitting construction equipment next to Ledford’s cell hall without taking safety precautions. 


	3. Whether the district court erred when it denied Ledford’s repeated requests for appointment of counsel without analyzing his capacity to litigate this complex case. 
	STATEMENT OF THE CASE 
	This case concerns the dangerous living conditions appellant William Ledford and other prisoners suffered at Green Bay Correctional Institution (GBCI) resulting from a construction project during winter 2013-2014. Ledford brings claims against seven individuals and one company. As in the district court, defendants are referred to in two groups: “state defendants” (Michael Baenen, Amy Basten, Scott Leurquin, Randall Mattison, and Yana Pusich) and “construction defendants” (Mike Abhold, Burt Feucht, SMA Const
	Because this case was decided at summary judgment, this Court should construe the evidence and inferences in the light most favorable to Ledford, the nonmoving party. Thomas v. Ramos, 130 F.3d 754, 759 (7th Cir. 1997). 
	I. Factual background 
	A. Exhaust fumes from construction equipment polluted Ledford’s cell hall and caused symptoms associated with carbon-monoxide poisoning. 
	1. William Ledford was a GBCI inmate between 2013 and 2014. App. 52A. Ledford lived in North Cell Hall (NCH), a long, narrow building with cells along one wall and windows on the other. Id. 269A-271A. The windows overlooked a small outdoor space between the cell hall and the prison’s kitchen, about fifty feet away. Id. 247A, 272A.  
	In November 2013, construction began on a shower building in the narrow area between the cell hall and the kitchen, as depicted in the drawing below. App. 274A.
	1 

	Artifact
	A private contractor, appellee SMA Construction, oversaw construction of the shower facility. App. 274A.     
	Construction on GBCI’s shower building was almost constant between 8 a.m. and 5 p.m. most days. App. 400A. Throughout the project, SMA used diesel-fueled heavy machinery and tools, which emitted carbon-monoxide-containing exhaust fumes. Id. 227A, 398A. During one phase, twenty to thirty cement trucks cycled through the work site daily, each arriving, idling, and emitting exhaust fumes outside the cell hall for approximately fifteen minutes before departing and being replaced by another truck. Id. 
	 The two diagrams in this section are traced from a diagram in the record that depicts North Cell Hall, the planned shower facility, and GBCI’s kitchen. App. 247A. 
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	Artifact
	390A-391A. At another point, SMA continuously ran diesel-fueled, ground-thawing equipment twenty-four hours a day for a week. Id. 233A, 400A-401A. 
	Shortly after work started, exhaust fumes from SMA’s machinery entered the cell hall through the building’s vents. App. 53A. So much exhaust was entering NCH that there was a visible haze, as if someone was “running a generator in a closed room.” Id. 55A. The fumes and accompanying haze remained in NCH for months. Id. 99A. 
	The exhaust fumes concentrated near Ledford’s cell, which was located at the end of the cell hall across from air-intake vents and windows facing the construction site. App. 56A, 396A. A firewall bisected the hall. Id. 256A. During the construction project, this wall trapped the fumes and haze in one half of the cell hall, concentrating them near Ledford’s cell. Id. 56A, 72A-73A. 
	2. Constant exposure to concentrated construction fumes caused Ledford and other NCH inmates to experience breathing difficulties, headaches, burning eyes, nausea, and vomiting. App. 15A. One inmate reported seeing blood in his mucus after blowing his 
	2. Constant exposure to concentrated construction fumes caused Ledford and other NCH inmates to experience breathing difficulties, headaches, burning eyes, nausea, and vomiting. App. 15A. One inmate reported seeing blood in his mucus after blowing his 
	nose. Id. 265A. The inmates’ symptoms are associated with prolonged carbon-monoxide exposure. Id. 409A. 

	Ledford dreaded spending time in his cell because of the fumes’ effects. App. 56A57A. At one point, the haze and fumes were so bad that Ledford had to fashion a mask out of his towel, draping it over his face. Id. 57A. Even then, Ledford still suffered severe headaches, dizziness, and nausea. Id. “It was like being … poisoned all the time,” Ledford explained, like “being stuck in a room with … no ventilation … . You’d just be trying to watch TV and your eyes would be running from the burn.” Id. Because Ledf
	-

	The fumes remained for more than four months. App. 54A, 99A. 
	3. Over those four months, inmates repeatedly reported symptoms consistent with carbon-monoxide poisoning to prison employees and complained about visible, odorous exhaust fumes in the cell hall. See, e.g., App. 55A, 292A-293A, 250A. Despite inmates’ persistent complaints, no GBCI or SMA employee ever measured the level of air pollution in the cell hall. Id. 158A.   
	Ledford told a doctor in the Health Services Unit (HSU) about his symptoms. App. 99A. Yet the doctor did not examine Ledford. Instead, the doctor simply informed him “there was nothing that you could do other than get rid of the problem.” Id.    
	Ledford was not the only inmate to complain about his symptoms: Michael Piester and Dwayne Cox also reported their symptoms to HSU. App. 412A-413A. HSU 
	Ledford was not the only inmate to complain about his symptoms: Michael Piester and Dwayne Cox also reported their symptoms to HSU. App. 412A-413A. HSU 
	charged Piester a copay, then told him there was no treatment for his symptoms. Id. 415A. And instead of answering Cox’s question, HSU sent Cox a note saying he needed to request an appointment and pay a copay. Id. 300A. Other inmates with similar symptoms opted not to report their illnesses to HSU because they could not afford the copay and knew HSU would not offer any treatment. Id. 304A.      

	B. When GBCI finally attempted to solve the problem, it failed to eliminate the fumes and created a new problem: extreme cold. 
	Shortly after construction began, NCH inmates voiced concerns about the haze and fumes to GBCI Officer Todd Zuge and Sergeant Wayne Laufenberg. App. 54A-55A, 242A. Laufenberg told Health and Safety Officer Scott Leurquin about the inmates’ complaints. Id. 54A-55A. Ledford also complained directly to Supervising Officer Yana Pusich in a February 4 letter, but Pusich did not respond. Id. 250A. 
	Pusich told GBCI Correctional Management Services Director Amy Basten about inmates’ complaints. App. 119A, 126A. Though Basten’s job was to ensure GBCI’s facilities satisfied health and safety standards, she did nothing to address the fumes other than discuss the issue with Building and Grounds Superintendent Chris Timmers and GBCI Warden Michael Baenen. Id. 160A-161A. The prison did not have carbon-monoxide detectors, and Basten never asked anyone to test for carbon monoxide in the cell hall. Id. 158A, 16
	Finally, after multiple complaints, Timmers attempted to stop the flow of fumes into the cell hall by turning off the building’s air-intake system when construction was active. App. 156A, 281A-282A. When on, the system brought in and heated outside air, which 
	Finally, after multiple complaints, Timmers attempted to stop the flow of fumes into the cell hall by turning off the building’s air-intake system when construction was active. App. 156A, 281A-282A. When on, the system brought in and heated outside air, which 
	in turn heated the cell hall. Id. 218A. But “turning off the air intakes simultaneously shut off the heat in the building.” D. Ct. Op. at 9. Thus, GBCI’s decision to turn off the system turned off the heat in the cell hall during one of the coldest winters in Wisconsin’s history. App. 124A-125A, 218A, 342A.  

	During winter 2013-14, when the heat was turned off in the cell hall, outside temperatures regularly dipped well below zero, at times reaching negative forty-five. App. 248A. The winter was so brutal that there was three-foot-thick frost at the construction site as late as March 2014. Id. 351A. At least once, SMA ran ground-thawing equipment twenty-four hours a day for a week. Id. 400A-401A. Whenever construction equipment like this machine ran, the air-intake system that heated the cell hall was turned off
	Not only did GBCI staff turn off the heat, they also opened the cell-hall windows and ran large floor fans in the cell hall. App. 58A, 70A-71A, 156A. One fan was placed directly in front of Ledford’s cell. Id. 58A. Ledford said the fans “had no effect whatsoever” on the fumes’ concentration; they simply moved the haze around the cell hall (and presumably made the cell hall even colder). Id. 
	Because GBCI staff turned off the heat, opened the windows, and turned on fans during one of Wisconsin’s coldest-ever winters, Ledford and other inmates were forced to wear multiple layers of clothes indoors—including hats and coats—and stay under blankets during the day to avoid the freezing temperatures. App. 265A. 
	GBCI did not attempt to regulate temperatures inside the cell hall. The prison staff took no steps to check on conditions in the building after turning off the heat. App. 
	161A-162A. Basten said Timmers “monitored” the temperature as part of his daily routine, but it is not clear whether this involved simply walking through the building or taking the temperature with a thermometer. Id. 162A. In any event, if Timmers did measure the temperature, he did not write it down anywhere and did not tell any other GBCI employees what it was. Id. 
	C. Defendants’ reactions to inmates’ complaints about the fumes and cold 
	After GBCI turned off the heat, Ledford and the other NCH inmates renewed their complaints to Laufenberg and Zuge, explaining that GBCI’s attempted solution both failed to solve the fumes problem and made the cell hall unbearably cold. App. 58A. Officer Zuge shared these concerns with GBCI’s Health and Safety Officer Scott Leurquin, whose job included identifying and addressing hazardous prison conditions. App. 371A. 
	Leurquin, however, did not take the complaints seriously. His only response to multiple inmate complaints about visible exhaust fumes in the cell hall was to share the information with Timmers. App. 184A. Leurquin did nothing to monitor, evaluate, or diminish the fumes in the cell hall. Id. 188A-189A. Leurquin testified that when Ledford told him about the fumes “I just said, okay, and then I continued about my business.” Id. 183A.   
	When his verbal complaints were met with indifference, Ledford filed a written complaint about the fumes and cold through the prison’s official inmate complaint review system in February 2014. App. 248A, 415A. Ledford’s complaint explained that 
	When his verbal complaints were met with indifference, Ledford filed a written complaint about the fumes and cold through the prison’s official inmate complaint review system in February 2014. App. 248A, 415A. Ledford’s complaint explained that 
	the solutions implemented to date were ineffective and the fumes inside NCH continued to cause severe headaches, nausea, breathing difficulties, and running, stinging eyes. Id. 15A. NCH inmates filed three other official complaints, representing nine inmates. Id. 248A-250A, 277A, 292A, 308A-309A, 327A. Each complaint, like Ledford’s, stressed that GBCI’s efforts not only failed to eliminate the fumes, but also made the cell hall unbearably cold. Id. 248A. 

	1. Construction defendants learned that fumes from their equipment were filling the cell hall yet did nothing in response.  
	GBCI staff told SMA Construction about the inmates’ complaints at a meeting on February 18, 2014. App. 275A-276A. Correctional Management Services Director Amy Basten informed SMA that there were “some complaints regarding the fumes in the cell halls” and that “we need to do everything we can to mitigate it.” Id. 157A-158A. Yet, at that same meeting, SMA continued pursuing plans to use fume-producing equipment, discussing the need to secure ninety additional gallons of diesel fuel to run ground-thawing equi
	SMA Superintendent and Site Supervisor Burt Feucht said the February 18 meeting was the first he learned that there were fumes inside the cell hall. App. 229A. But Officer Zuge saw construction workers inside the cell hall—where there was a visible haze and strong odor from the exhaust fumes—almost daily during the construction project. Id. 241A. Regardless of when SMA learned about the fumes, the company agreed at the February 18 meeting to use exhaust scrubbers on its equipment when working near the 
	SMA Superintendent and Site Supervisor Burt Feucht said the February 18 meeting was the first he learned that there were fumes inside the cell hall. App. 229A. But Officer Zuge saw construction workers inside the cell hall—where there was a visible haze and strong odor from the exhaust fumes—almost daily during the construction project. Id. 241A. Regardless of when SMA learned about the fumes, the company agreed at the February 18 meeting to use exhaust scrubbers on its equipment when working near the 
	cell hall’s vents and windows. Id. 157A. But SMA never implemented this or any other fume-reduction measure. Id. 229A.  

	This failure to identify and mitigate air contamination at GBCI was a departure from SMA’s standard approach to safety. According to SMA CEO Michael Abhold, the easiest way to determine whether construction fumes pose a public safety risk is to use common sense. App. 388A. For example, SMA’s safety manual lists the symptoms of carbon-monoxide poisoning—headaches, dizziness, vomiting, and watering or “smarting” of the eyes, all of which NCH inmates experienced—and tells employees that if “any of these sympto
	SMA Site Supervisor Burt Feucht was trained how to recognize hazards on construction sites, including hazards related to air quality. App. 220A. This training addressed when and how to “monitor the air” to protect “the general public” and “anybody” near the site. Id. 220A, 222A. Feucht’s training covered how to protect “an incarcerated individual.” Id. 222A.       
	At its other construction projects, SMA mitigated neighbors’ exposure to exhaust fumes. App. 384A-386A. Abhold explained he “absolutely” would be concerned if fumes moved into an adjacent building when work was taking place next to an open window. Id. 384A. SMA typically used particle testers to assess whether equipment was polluting the air when, for example, the company was “working outside an open window of the neighbor’s house.” Id. 385A. SMA did not take these measures at GBCI. 
	SMA began monitoring for carbon monoxide only after putting the roof on the shower building, when its own employees would be in an enclosed space with the machinery and tools. App. 228A. 
	2. State defendants learned that their attempted solution had worsened conditions yet took no additional actions.  
	Warden Michael Baenen and DOC Engineer Randall Mattison also attended the February 18 meeting with SMA. Baenen asked Mattison to look into GBCI’s air-intake system in response to inmates’ complaints. App. 144A, 255A. Mattison’s review was “not intended to be the total investigation of the complaint,” but one part of a larger investigation. Id. 365A-366A. Baenen directed Mattison to speak with only Timmers and Basten, and no one else. Id. 180A.   
	Mattison’s investigation involved spending just forty-five minutes looking at GBCI’s ventilation system and a couple hours reviewing building plans to confirm whether the ventilation system was up to code when it was installed more than fifty years earlier and whether it was an appropriate size for the space. App. 174A-175A. Mattison did not conduct any testing. He simply observed that the fans “were operating” and “moving a lot of air.” Id. 178A.    
	Mattison’s only other action was to ask Basten to review HSU logs from the month before Ledford filed his complaint to see whether any inmates had visited HSU complaining of vomiting or nausea. App. 178A. Basten reported none had. Id. Mattison did not, however, ask if HSU received healthcare requests related to other symptoms reported by NCH inmates like chronic headaches, breathing difficulties, or stinging 
	Mattison’s only other action was to ask Basten to review HSU logs from the month before Ledford filed his complaint to see whether any inmates had visited HSU complaining of vomiting or nausea. App. 178A. Basten reported none had. Id. Mattison did not, however, ask if HSU received healthcare requests related to other symptoms reported by NCH inmates like chronic headaches, breathing difficulties, or stinging 
	eyes. Despite the limited scope of Mattison’s investigation and his lack of medical training, Mattison nonetheless concluded the fumes caused “no long lasting health effects.” Id. 180A.  

	Mattison wrote a two-page memorandum of his findings and shared it with Warden Baenen and Amy Basten. App. 255A-256A. Without ever setting foot in the cell hall or measuring the air quality in any way, Mattison stated “the volume of outside air flow in relation to the amount of exhaust” would prevent fumes from reaching dangerous concentrations. Id. 256A.   
	Institutional Complaint Examiner Joseph Martin, who also investigated Ledford’s complaint, came to a very different conclusion. App. 416A-418A. Unlike Mattison, Martin conducted a multi-pronged investigation. He interviewed multiple inmates and GBCI staff. Id. 252A. He also visited the cell hall after GBCI’s purported fixes were implemented to assess the situation in person, but still smelled fumes and saw a visible haze in the air. Id. 253A, 417A. 
	Martin reviewed Mattison’s memo and issued a report. App. 252A-254A. According to Martin, Mattison had failed to address the core issue: whether a noticeable amount of exhaust fumes remained in the cell hall even after GBCI implemented its failed attempts at a fix―that is, turning off the heat, opening the windows, and using fans. Id. 253A-254A. Martin also emphasized that Mattison’s conclusion that the fumes did not cause any long-lasting health effects “strains credulity.” Id. 253A.  
	On the basis of his investigation and review of Mattison’s memo, Martin recommended that the prison “affirm” Ledford’s complaint, meaning that the prison should address the fumes and cold in the cell hall. App. 254A. 
	After reviewing Mattison’s memo and Martin’s report, Warden Baenen dismissed Ledford’s complaint in a four-sentence decision. App. 257A. Baenen explained that “[t]he crux of the issue is whether harm has been done. People may complain about many odors they deem noxious, but without some evidence of harm, they do not rise to the level of significance.” Id. Baenen’s decision did not address Martin’s finding that inmates were experiencing harm ranging from vomiting to bloody mucus, nor Ledford’s allegation he 
	Despite continuing freezing temperatures and persistent fumes, Baenen directed GBCI staff to continue turning off the heat, opening windows, and using fans in the cell hall. App. 142A-149A, 257A.      
	According to GBCI staff, the prison administrators were angry that NCH inmates filed formal complaints about the fumes and that Officer Zuge, Sergeant Laufenberg, and Complaint Examiner Martin confirmed the inmates’ allegations. App. 78A, 301A. 
	Ledford appealed to the Department of Corrections. The DOC Deputy Secretary, who decides inmate appeals, found Ledford’s complaint meritorious and instructed GBCI to “implement processes to ensure the fumes do not enter the building.” App. 267A. The Deputy Secretary’s decision was sent to GBCI staff on March 21, 2014, the same day Baenen retired. D. Ct. Op. at 15. But no GBCI staff member took any 
	Ledford appealed to the Department of Corrections. The DOC Deputy Secretary, who decides inmate appeals, found Ledford’s complaint meritorious and instructed GBCI to “implement processes to ensure the fumes do not enter the building.” App. 267A. The Deputy Secretary’s decision was sent to GBCI staff on March 21, 2014, the same day Baenen retired. D. Ct. Op. at 15. But no GBCI staff member took any 
	additional steps to address the problem. Internal GBCI emails acknowledged that the fumes persisted in the cell hall until at least late April. App. 338A. 

	II. Proceedings below 
	A. Ledford sued Baenen, Basten, Leurquin, Mattison, Pusich (state defendants) and Abhold, Feucht, and SMA (construction defendants) under Section 1983, maintaining that his months-long exposure to the toxic fumes and freezing cold was cruel and unusual punishment under the Eighth Amendment. App. 24A-29A. Ledford brought state-law claims of negligence and negligent infliction of emotional distress against all defendants for his physical and emotional injuries. Id. 30A-35A. He also brought a negligent-supervi
	Ledford moved to be appointed counsel three times. ECF 18, 45, 48. The magistrate judge denied his first motion, observing Ledford had a “good grasp of the procedural rules and [was] able to utilize relevant case law to support his arguments” and “[t]his is not a case that will rely heavily on documents or witness testimony.” App. 2A-3A. The magistrate judge denied his second motion for counsel because he believed Ledford was still representing himself well. Id. 5A. The magistrate judge denied Ledford’s thi
	B.1. Both state and construction defendants moved for summary judgment. ECF 86, 95. The district court granted both motions. D. Ct. Op. at 1. The court observed that, under the Eighth Amendment, prisoners have a right to be free from inhumane conditions. Id. at 21. If prison officials are deliberately indifferent to the risk created by the inhumane conditions, they violate the Eighth Amendment. Id. 
	The court held that Ledford made out a claim that his exposure to fumes was inhumane because a reasonable jury could conclude that Ledford’s exposure to the “undisputed … fumes and haze in the NCH” were a sufficiently dangerous condition of confinement. D. Ct. Op. at 22. But it nonetheless held that no reasonable jury could conclude state defendants acted with deliberate indifference to Ledford. Id. at 23. According to the court, neither Leurquin nor Pusich believed the fumes posed a risk of harm. Id. at 23
	The court acknowledged that despite “indisputable evidence that the [cell hall] was intensely cold,” Ledford had not suffered an unconstitutional level of cold. D. Ct. Op. at 27. According to the court, that Timmers monitored the temperature absolved all state defendants of liability for the freezing temperatures. Id. at 27. The court did not address Timmers’s failure to record any temperatures from his alleged monitoring. Id. 
	Nor did the court consider the combined effect of the fumes and cold, instead viewing the two in isolation. Id. at 22, 26. 
	2.
	2.
	2.
	 Turning to Ledford’s state-law negligence claims, the court held that construction defendants did not have a reason to suspect the fumes were causing any harm because, the court maintained, they lacked notice that fumes were entering the cell hall. D. Ct. Op. at 31-32. Though construction defendants were told in the February 18 meeting that fumes were entering the prison and did nothing in response, Timmers told them a week later that the issue was “resolved.” App. 257A. The court concluded this meant they

	3. 
	3. 
	The court did not address the merits of Ledford’s negligence claims against state defendants, holding that prison officials were immune under Wisconsin law for conduct involving the exercise of discretion. D. Ct. Op. at 33-34. The court considered whether state defendants knew of and failed to respond to a “known and compelling danger,” which would negate immunity. Id. at 34. It rejected this known-danger exception, holding that exposure to toxic fumes was not an “accident waiting to happen” and that becaus


	SUMMARY OF ARGUMENT  
	I. The Eighth Amendment guarantees inmates adequate shelter and ventilation. GBCI did not provide Ledford either. Throughout winter 2013-2014, Ledford’s cell hall was filled with a thick haze of toxic fumes. In a lackluster attempt to address the fumes, GBCI employees closed the air vents, which turned off the cell hall’s heat and caused the temperature inside to plummet to intolerably cold levels.   
	These conditions caused Ledford serious harm. He and other inmates suffered severe headaches, nausea and vomiting, dizziness, and burning eyes—all known symptoms of carbon-monoxide poisoning. The inmates were not only ill, they were freezing. It was so cold that Ledford was forced to remain in bed during the day—even when wearing multiple layers of clothing—to combat the cold temperatures.  
	Ledford and other inmates repeatedly complained about the conditions. In the face of manifest physical injury, GBCI simply continued pursuing the same “fix” they knew had already proved ineffective. Officials took no other steps to remedy the fumes and cold. A reasonable jury could find that state defendants’ blatant indifference to prisoners’ health and safety violated the Eighth Amendment.  
	II.
	II.
	II.
	 The district court erred in granting defendants summary judgment on Ledford’s state-law claims. 

	A. 
	A. 
	State defendants negligently injured Ledford because it was foreseeable that confining him in his cell with fumes and frigid air would harm him. Prolonged exposure to fumes was a substantial factor causing Ledford’s dizziness, nausea, dry heaving, and headaches. Even after it became clear that state defendants’ attempt to get rid of the 


	fumes had failed, they did nothing to fulfill their non-discretionary duty to either address the sources of the harm or remove inmates from the contaminated cell hall. Because state defendants ignored the compelling danger to Ledford, they are not entitled to state-law immunity on Ledford’s negligence claims.  
	Construction defendants negligently exposed Ledford to toxic fumes. Construction defendants created a foreseeable and unreasonable risk of danger when they operated heavy-exhaust machinery next to cell-hall windows and did not take any protective measures to prevent harm inside the cell hall. Because it is common sense to employ some sort of precautionary measure when using heavy machinery near occupied buildings, Ledford was not required to introduce expert testimony to establish that construction defendan
	Defendants’ ongoing failure to address the concentration of toxic fumes and freezing temperatures in the cell hall caused Ledford physical injuries and severe emotional distress. 
	B. Construction defendants knew that toxic fumes from their equipment were causing inmates serious harm and promised to install exhaust scrubbers to address inmates’ complaints. But SMA managers responsible for public safety on the construction site never told SMA’s employees or subcontractors to implement any safety measures to reduce the fumes. Their negligent supervision was a substantial factor in injuring Ledford. 
	III. Ledford moved three times for appointment of counsel. The district court abused its discretion in denying Ledford’s requests because it was apparent the case was 
	III. Ledford moved three times for appointment of counsel. The district court abused its discretion in denying Ledford’s requests because it was apparent the case was 
	too complex for a pro se litigant. Ledford told the district court that he needed counsel to secure an expert witness. The court nonetheless denied Ledford’s request for counsel, and then (paradoxically) dismissed Ledford’s negligence claims because he failed to support them with an expert. The district court’s refusal to appoint counsel thus prejudiced Ledford. 

	STANDARD OF REVIEW 
	The district court’s grant of summary judgment on the Eighth Amendment and state-law claims is reviewed by this Court de novo. Thomas v. Ramos, 130 F.3d 754, 759 (7th Cir. 1997). When reviewing a district court’s grant of summary judgment, this Court must “accept[] all facts and inferences in the light most favorable” to the nonmoving party, here Ledford. Id.  
	The district court’s failure to appoint counsel is reviewed for abuse of discretion. Henderson v. Ghosh, 755 F.3d 559, 564 (7th Cir. 2014). This Court evaluates whether the district court’s decision to deny a motion to appoint counsel was reasonable and whether it prejudiced the moving party. Id. 
	ARGUMENT 
	I. State defendants violated Ledford’s Eighth Amendment rights when they responded with deliberate indifference to exhaust fumes and extreme cold in North Cell Hall. 
	The Eighth Amendment requires prison officials to provide humane conditions and take reasonable measures to guarantee inmates’ safety. Farmer v. Brennan, 511 U.S. 825, 832 (1994); Helling v. McKinney, 509 U.S. 25, 35-36 (1993). Prison officials violate the Eighth Amendment when they respond with deliberate indifference to an objectively 
	The Eighth Amendment requires prison officials to provide humane conditions and take reasonable measures to guarantee inmates’ safety. Farmer v. Brennan, 511 U.S. 825, 832 (1994); Helling v. McKinney, 509 U.S. 25, 35-36 (1993). Prison officials violate the Eighth Amendment when they respond with deliberate indifference to an objectively 
	serious harm to inmates’ health or safety. Board v. Farnham, 394 F.3d 469, 478 (7th Cir. 2005). 

	For months, prison officials failed to protect Ledford’s right to adequate shelter and ventilation. And because these constitutional rights have been clearly established for decades, state defendants are not entitled to qualified immunity on Ledford’s Eighth Amendment claim. See Anderson v. Creighton, 483 U.S. 635, 640 (1987). 
	A. The exhaust fumes and extreme cold inflicted objectively serious harms on Ledford’s health and safety. 
	Prison conditions cause objectively serious harm in violation of the Eighth Amendment when they deny a prisoner “the minimal civilized measure of life’s necessities.” See Hardeman v. Curran, 933 F.3d 816, 820 (7th Cir. 2019) (quoting Rhodes 
	v. Chapman, 452 U.S. 337, 347 (1981)). The basic necessities guaranteed by the Eighth Amendment have long included adequate shelter and ventilation. Board, 394 F.3d at 485-86; Dixon v. Godinez, 114 F.3d 640, 642 (7th Cir. 1997). When an inmate contends that his conditions of confinement caused objectively serious harm, the challenged conditions must be “evaluated as a whole”—a court may not “pick apart the individual components” of the claim. Gray v. Hardy, 826 F.3d 1000, 1005 (7th Cir. 2016). Exposure to t
	1.Exhaust fumes. The district court correctly concluded that state defendants exposed Ledford to serious harm when they allowed exhaust fumes from diesel
	1.Exhaust fumes. The district court correctly concluded that state defendants exposed Ledford to serious harm when they allowed exhaust fumes from diesel
	-

	powered machines to concentrate in Ledford’s cell hall. D. Ct. Op. at 22. There is “no question” that exposure to poisonous fumes is “contrary to current standards of decency.” Board, 394 F.3d at 486 (citing Helling, 509 U.S. at 35). The exhaust fumes contained carbon monoxide, App. 210A, an undeniably toxic gas, Armin Ernst and Joseph D. Zibrak, Carbon Monoxide Poisoning, 339 New Eng. J. Med. 1603, 1603 (1998). Low concentrations of carbon monoxide can cause cardiovascular and neurological harm. Ivan Blume
	2 


	Ledford and other inmates experienced severe headaches, sore throats, vomiting, burning eyes, dizziness, and difficulty breathing for months on end. App. 96A, 248A, 292A, 308A. They alleged that the exhaust fumes caused these harms. Id. Their symptoms, viewed in the light most favorable to Ledford, establish a “direct physical manifestation” of carbon-monoxide poisoning. See Board, 394 F.3d at 486. 
	2020). 
	2
	 https://www.osha.gov/SLTC/dieselexhaust/chemical.html (last visited Jan. 15, 

	State defendants argued below that Ledford could link his symptoms to the fumes only by presenting a medical diagnosis (which HSU did not give him) and evidence that he had tested the air quality himself (which, obviously, a prison inmate cannot do). ECF 95 at 80-89. But specific diagnoses are not required to establish that prison conditions are objectively harmful. See Del Raine v. Williford, 32 F.3d 1024, 1035-36 (7th Cir. 1994). And Ledford’s testimony that exhaust fumes caused his symptoms is enough to 
	2. Extreme cold. State defendants also created bitterly cold temperatures when they turned off the heat in Ledford’s cell hall. No standard of decency allows inmates to be freezing for months in a half-hearted attempt to stop them from being poisoned. 
	Whether cold is sufficiently severe to cause an Eighth Amendment violation is a question “peculiarly appropriate” for jury determination. Dixon, 114 F.3d at 643. The factfinder weighs several factors, including the degree of cold, its duration, the adequacy of alternatives like blankets and clothing, and, of particular relevance here, whether an inmate must endure “other uncomfortable conditions as well as cold.” Id. at 644. All of these factors cut in Ledford’s favor. 
	For starters, both the degree and duration of cold in Ledford’s cell hall were severe. Two months’ frigid cold is sufficient to preclude summary judgment on an Eighth Amendment severe-temperature claim. See Haywood v. Hathaway, 842 F.3d 1026, 103031 (7th Cir. 2016). The cold in Ledford’s cell hall lasted even longer. Prison officials began turning off the heat in late January and continued doing so through April. App. 69A-70A, 74A, 248A. That winter, outdoor temperatures regularly fell below zero and 
	For starters, both the degree and duration of cold in Ledford’s cell hall were severe. Two months’ frigid cold is sufficient to preclude summary judgment on an Eighth Amendment severe-temperature claim. See Haywood v. Hathaway, 842 F.3d 1026, 103031 (7th Cir. 2016). The cold in Ledford’s cell hall lasted even longer. Prison officials began turning off the heat in late January and continued doing so through April. App. 69A-70A, 74A, 248A. That winter, outdoor temperatures regularly fell below zero and 
	-

	were often much lower. Id. 248A, 258A. Because GBCI turned off the heat whenever construction was active, the cell hall lacked heat weekdays and even some evenings and weekends. Id. 70A, 235A, 274A. For at least one week in March or April, it was so cold that SMA ran ground-thawing equipment around-the-clock—indicating that officials provided no heat day or night during that period. Id. 235A, 274A, 400A-401A. And, if all that weren’t bad enough, officials made the cold worse by opening windows and running l

	Ledford’s “alternative means of warmth”—blankets and clothing—were inadequate to combat the cold. See Dixon, 114 F.3d at 643-44. Prison officials cannot rely on blankets and clothing to provide warmth if severe cold nevertheless limits inmates’ daytime activities in their cells. Id. Because GBCI officials turned off the heat, Ledford was forced to remain under covers during the day. App. 258A, 265A. This fact strongly supports the inference that freezing temperatures prevented Ledford from completing simple
	And, to say that Ledford was forced to endure “other uncomfortable conditions” in addition to weeks-long cold would be an understatement. See Dixon, 114 F.3d at 644. A visible haze and overpowering odor from exhaust fumes permeated the cell hall. App. 57A, 248A. GBCI’s single, unsuccessful attempt to deal with these fumes forced Ledford and other inmates to freeze while being poisoned. 
	In response to Ledford’s showing of extreme cold, the district court either ignored Ledford’s evidence and inferences, or viewed them in a light favorable to state defendants, the moving party. For example, the district court erroneously required 
	In response to Ledford’s showing of extreme cold, the district court either ignored Ledford’s evidence and inferences, or viewed them in a light favorable to state defendants, the moving party. For example, the district court erroneously required 
	Ledford to establish that prison officials opened windows and turned off the heat twenty-four hours a day. D. Ct. Op. at 27. The court then ignored evidence that officials did open cell-hall windows and did turn off the heat both day and night. App. 60A, 70A, 400A-401A. And the court improperly construed Ledford’s access to clothing and blankets in defendants’ favor, D. Ct. Op. at 27, despite evidence that these “alternative means of warmth” were inadequate, App. 258A, 265A. When the evidence is properly co

	B. State defendants responded with deliberate indifference to the fumes and cold. 
	Prison officials are deliberately indifferent when they know about a serious harm and fail to take reasonable steps to address it. See Farmer v. Brennan, 511 U.S. 825, 83940 (1994). Prison officials know about harms when they are obvious or officials receive information about them. Farmer, 511 U.S. at 838, 842. Officials respond unreasonably to serious harms when they take “flimsy, non-productive band-aid” measures despite being “on notice” that those measures are ineffective. Board, 394 F.3d at 486. Put an
	Prison officials are deliberately indifferent when they know about a serious harm and fail to take reasonable steps to address it. See Farmer v. Brennan, 511 U.S. 825, 83940 (1994). Prison officials know about harms when they are obvious or officials receive information about them. Farmer, 511 U.S. at 838, 842. Officials respond unreasonably to serious harms when they take “flimsy, non-productive band-aid” measures despite being “on notice” that those measures are ineffective. Board, 394 F.3d at 486. Put an
	-

	is especially appropriate when evidence of harm is “longstanding, pervasive, well-documented” and is expressly noted by prison officials. Farmer, 511 U.S. at 842 (citation omitted).  

	Here, the harm caused by extreme cold and fumes was obvious and GBCI officials were told about it. See Farmer, 511 U.S. at 838, 842. State defendants responded unreasonably to the harm because each defendant could have averted known dangers yet failed to do so. See Case v. Ahitow, 301 F.3d 605, 607 (7th Cir. 2002). By taking “flimsy, non-productive band-aid” measures instead, each defendant knowingly allowed extreme cold and toxic fumes to persist—and knowingly allowed Ledford to suffer as a result. See Boa
	1.Randall Mattison. Department of Corrections Chief Engineer Randall Mattison was on notice of the harm caused by fumes and cold because he attended the February 18 meeting where state and construction defendants discussed inmates’ complaints. App. 174A. He agreed at the meeting to evaluate the ventilation equipment through which fumes entered the cell hall. Id. Mattison also advised prison officials to continue turning off the heat at the height of winter, supporting a strong inference that he knew about t
	Mattison responded unreasonably to the knowledge that inmates were being poisoned by exhaust fumes. Mattison did not test carbon-monoxide levels or otherwise analyze the fumes passing through the ventilation system. App. 178A. He testified that doing so would be “extremely difficult.” Id. But carbon monoxide can be tested easily, for example, by purchasing a carbon-monoxide detector at a local grocery store. In any 
	Mattison responded unreasonably to the knowledge that inmates were being poisoned by exhaust fumes. Mattison did not test carbon-monoxide levels or otherwise analyze the fumes passing through the ventilation system. App. 178A. He testified that doing so would be “extremely difficult.” Id. But carbon monoxide can be tested easily, for example, by purchasing a carbon-monoxide detector at a local grocery store. In any 
	event, the upshot of Mattison’s position was that it is not worth determining whether prisoners are being exposed to a known lethal gas if that evaluation is “difficult.” See id. It is hard to imagine something more deliberately indifferent. 

	Mattison did not speak with inmates or GBCI staff who reported the fumes. App. 174A, 180A. Rather, Mattison’s “investigation” considered only whether the ventilation system was operating at code and whether it was the correct size for the space. Id. 174A175A. He spent just forty-five minutes assessing the “airflow passing through the cell hall, just by observation, not by measurement,” id. 178A, and reviewed blueprints to determine whether the system complied with the 1957 code in effect when it was install
	-

	Whether GBCI’s ventilation system “mov[es] air,” App. 178A, is irrelevant if, as here, the air it moves is toxic and is confined in one space. See Haywood v. Hathaway, 842 F.3d 1026, 1031 (7th Cir. 2016) (whether the heat worked was irrelevant when an inmate alleged his windows would not close). Mattison’s response was akin to addressing a poisoned water supply by making sure there are no clogs in the pipes. 
	Mattison testified that he did not evaluate the fumes problem because he believed it was not his job to address inmate complaints. App. 177A-179A. Yet Mattison did “address” them, by writing a report dismissing inmates’ concerns. Id. 255A-256A. “[I]t is not expected that dangerous concentrations of fumes or combustion by-products would have been present,” Mattison wrote. Id. 256A. But Mattison had no idea whether 
	Mattison testified that he did not evaluate the fumes problem because he believed it was not his job to address inmate complaints. App. 177A-179A. Yet Mattison did “address” them, by writing a report dismissing inmates’ concerns. Id. 255A-256A. “[I]t is not expected that dangerous concentrations of fumes or combustion by-products would have been present,” Mattison wrote. Id. 256A. But Mattison had no idea whether 
	toxic fumes were present in the cell hall because he never tested the air. Id. 178A. Mattison said that Baenen prohibited him from speaking with GBCI staff or inmates, yet Mattison nevertheless concluded that no one was harmed. Mattison had no medical training, id. 419A, yet he concluded that the fumes had “no lasting health effects,” id. 256A. His only evidence was Basten’s failure to find nausea or vomiting reports when she reviewed a single month of HSU logs. Id. 178A, 256A. Though Mattison had no basis 

	2. Michael Baenen. GBCI Warden Michael Baenen knew exhaust fumes and extreme cold posed a substantial risk to inmate health and safety. He also knew GBCI’s meager mitigation efforts were ineffective. Ledford was “hardly the only prisoner … to complain” about carbon-monoxide poisoning and freezing temperatures in the cell hall. See Dixon, 114 F.3d at 645. Baenen received at least four complaints in February 2014 through the formal Inmate Complaint Review System. App. 131A. These complaints represented nine i
	2. Michael Baenen. GBCI Warden Michael Baenen knew exhaust fumes and extreme cold posed a substantial risk to inmate health and safety. He also knew GBCI’s meager mitigation efforts were ineffective. Ledford was “hardly the only prisoner … to complain” about carbon-monoxide poisoning and freezing temperatures in the cell hall. See Dixon, 114 F.3d at 645. Baenen received at least four complaints in February 2014 through the formal Inmate Complaint Review System. App. 131A. These complaints represented nine i
	installing fans—did nothing to dissipate the fumes while causing temperatures in the cell hall to drop precipitously. 

	What’s more, Joseph Martin—the official responsible for investigating inmate complaints—submitted a report to Baenen concluding that GBCI’s “fixes” both failed to alleviate the toxic fumes and made the cell hall extremely cold. App. 265A-266A. Martin warned that he could smell fumes and see a visible haze “before and after the ‘fixes’ … had been implemented.” Id. 266A. Unlike Mattison, Martin spoke with both inmates and staff who attested to ongoing problems. Id. 265A. And Martin explicitly rebutted Mattiso
	Baenen dismissed inmates’ complaints and rejected Martin’s report outright. App. 257A. He did so based on Mattison’s report, even though Baenen himself had barred Mattison from evaluating the fumes problem or speaking with inmates or staff. Id. 174A-175A, 180A. Baenen then directed GBCI staff to continue running fans and turning off the heat—(supposed) mitigation efforts he knew were not working. Id. 142A-149A. And despite abundant contrary evidence of which he was aware, Baenen told the Department of Corre
	After dismissing Ledford’s complaint, Baenen continued to ignore the fumes and cold. He never asked that inmates be tested for carbon-monoxide poisoning, never required that carbon-monoxide levels be measured or carbon-monoxide detectors installed, never confirmed whether SMA installed scrubbers on its equipment, and never followed up with other GBCI staff to confirm whether they were monitoring or addressing the fumes or cold. See App. 142A-149A. Simply put, Baenen attempted to “mask the symptoms of the pr
	3. Amy Basten. Correctional Management Services Director Amy Basten heard about inmate’s complaints from Baenen and Supervising Officer Yana Pusich and attended the February 18 meeting where SMA and prison officials discussed the complaints. App. 119A, 135A-136A, 157A. In fact, Basten testified that SMA and GBCI agreed on the “need to do everything we can to mitigate” the fumes. Id. 158A. 
	But Basten did not do everything she could, or even the minimum she was supposed to do. It was Basten’s job to ensure that “all facilities are maintained meeting health and safety standards.” App. 166A. Though she supervised building superintendent Chris Timmers, id. 167A-168A, and oversaw Mattison’s “investigation,” id. 146A, 161A, 163A-164A, she never asked either of them to test the air in Ledford’s cell or cell hall, id. 161A, 164A. Basten acknowledged that GBCI never installed carbon-monoxide detectors
	Basten knew these mitigation efforts had not worked. As explained above (at 2829), every inmate complaint stressed that GBCI’s mitigation efforts had not only failed, they made the problem worse. And Basten continued to hear about inmate complaints and fumes in the cell hall months after Mattison and Baenen erroneously decided that inmates would not be harmed. App. 169A-170A. But Basten did not follow up on ongoing complaints, id., or ask that inmates’ health be evaluated in any way. Id. 161A, 163A. Nor did
	-

	As to the cold, the district court absolved Basten—and all other state defendants— because it determined that Basten’s employee, Chris Timmers, “began monitoring” temperatures in the cell hall. D. Ct. Op. at 27. Here too the court ignored that facts were disputed and improperly drew inferences in defendants’ favor. The court must have assumed, for example, that Timmers used a thermometer to take the temperature, did so throughout the winter, measured the temperature at times when the heat was turned off, an
	The only evidence of Timmers’ “monitoring” is Basten’s vague statements that Timmers walked through the cell hall—which he did as part of his everyday activities, not because of inmate complaints. App. 162A. The district court also ignored 
	The only evidence of Timmers’ “monitoring” is Basten’s vague statements that Timmers walked through the cell hall—which he did as part of his everyday activities, not because of inmate complaints. App. 162A. The district court also ignored 
	contradictory evidence, including Ledford’s testimony and the numerous complaints inmates made to GBCI officials about the persistent cold. That evidence—which the district court had to credit on summary judgment—at least makes clear that whether, when, and to what extent officials responded to the cold remains disputed. 

	Moreover, even if Timmers had taken readings, simply knowing the temperature cannot itself mitigate the cold, contrary to the district court’s conclusion. D. Ct. Op. at 27-28. Periodically checking the temperature—without actually dealing with the problem—underscores defendants’ knowledge of the unconstitutional condition and is a “plainly inappropriate” response to inmate complaints of extreme cold. Haywood, 842 F.3d at 1031 (quoting Hayes v. Snyder, 546 F.3d 516, 524 (7th Cir. 2008)). 
	4. Yana Pusich. Supervising Officer Yana Pusich admitted to being aware of the fumes. App. 118A-119A. She smelled them herself. Id. And many inmates, including Ledford, complained to her. Id. 55A, 344A, 374A, 412A-413A. 
	Pusich also knew GBCI’s mitigation efforts had failed and that fumes remained in the cell hall. App. 118A-119A. And in mid-February, weeks after prison officials installed industrial fans and began shutting off the heat, Pusich emailed Basten that she had “been getting an increasing number of complaints from the North Cell Hall inmates regarding fumes that are emitting from the construction facility.” Id. 156A. 
	Pusich did not report the fumes to anyone other than Basten or take any steps to address the problem. App. 119A-120A. Pusich admitted she was “responsible for the care and custody of inmates at GBCI,” id. 112A, and that it was her job to “take some reasonable caution to stop fumes from entering” the cell hall, id. 113A. But she never 
	Pusich did not report the fumes to anyone other than Basten or take any steps to address the problem. App. 119A-120A. Pusich admitted she was “responsible for the care and custody of inmates at GBCI,” id. 112A, and that it was her job to “take some reasonable caution to stop fumes from entering” the cell hall, id. 113A. But she never 
	followed up on inmates’ complaints. She ignored all but one, which she summarily rejected. Id. 123A-126A, 412A, 413A. Pusich’s only “response” over the course of four months was to send emails to Basten passing along the problem.  

	5. Scott Leurquin. Ledford reported his carbon-monoxide symptoms to Safety Officer Scott Leurquin, and both Officer Todd Zuge and Sargent Wayne Laufenberg told Leurquin about Ledford’s complaint. App. 63A, 183A-184A, 372A. Yet all Leurquin did in response to the complaints of toxic fumes was to tell Chris Timmers, id. 184A, and walk through North Cell Hall a single time, id. 185A, 189A. He did not speak with anyone about the medical conditions associated with carbon-monoxide exposure, took no steps to evalu
	When Ledford told Leurquin about the fumes, Leurquin testified that he “just said, okay, and then I continued about my business.” App. 183A. Dismissive responses like Leurquin’s are a sign of deliberate indifference to serious harms. See Dixon v. Godinez, 114 F.3d 640, 645 (7th Cir. 1997). Moreover, Leurquin did not in fact go about his “business.” Leurquin’s business—his job—was to “protect inmates from being exposed to harmful fumes … and/or … report such to someone who could do something about it if he h
	When Ledford told Leurquin about the fumes, Leurquin testified that he “just said, okay, and then I continued about my business.” App. 183A. Dismissive responses like Leurquin’s are a sign of deliberate indifference to serious harms. See Dixon v. Godinez, 114 F.3d 640, 645 (7th Cir. 1997). Moreover, Leurquin did not in fact go about his “business.” Leurquin’s business—his job—was to “protect inmates from being exposed to harmful fumes … and/or … report such to someone who could do something about it if he h
	id. 371A, Leurquin instead prioritized “stuff stacked on a shelf too high, potential to fall, tripping hazards, you know, stuff that needs to be addressed right now,” id. 189A. That inmates were being poisoned by carbon monoxide was somehow not, to Leurquin, “an emergency” or something that “need[ed] to be addressed” right away. Id. 

	* * * 
	In sum, over the course of four months, state defendants wrote one baseless report, sent one email, walked once through the cell hall, and had Basten tell Timmers to look into the problem. Defendants insist that each of their plainly ineffective responses fulfilled their Eighth Amendment duties. That cannot be. The Eighth Amendment does not allow officials to take just any action. It requires officials to take action that is reasonable in light of the circumstances. Giles v. Tobeck, 895 F.3d 510, 513 (7th C
	Nor have state defendants demonstrated any extenuating circumstances that justified their lackluster response to inmate complaints. And state defendants cannot in any way demonstrate that they were “in haste, under pressure,” or “without the luxury of a second chance” when they responded ineffectively to Ledford’s complaint. See Farmer, 511 U.S. at 835 (citation omitted). State defendants knew for months that inmates were being poisoned by exhaust fumes, and the only step they took to address the poisoning 
	Nor have state defendants demonstrated any extenuating circumstances that justified their lackluster response to inmate complaints. And state defendants cannot in any way demonstrate that they were “in haste, under pressure,” or “without the luxury of a second chance” when they responded ineffectively to Ledford’s complaint. See Farmer, 511 U.S. at 835 (citation omitted). State defendants knew for months that inmates were being poisoned by exhaust fumes, and the only step they took to address the poisoning 
	this failed, officials effectively gave up—an unreasonable response to a known risk of severe, ongoing harm.  

	C. The constitutional right to adequate ventilation and heat was clearly established in 2013. 
	State defendants are not entitled to qualified immunity on Ledford’s Eighth Amendment claims because qualified immunity does not extend to conduct that violates “clearly established” constitutional rights. Anderson v. Creighton, 483 U.S. 635, 640 (1987). Both the constitutional right to ventilation and the right to be free from extreme temperatures had been established for decades when Ledford filed his claim. See, e.g., Board, 394 F.3d at 487 (ventilation); Shelby County Jail Inmates v. Westlake, 798 F.2d 
	II. State defendants and construction defendants were negligent under Wisconsin state law. 
	A Wisconsin common-law negligence claim consists of duty, breach, causation, and injury. Antwaun A. ex rel. Muwonge v. Heritage Mut. Ins., 596 N.W.2d 456, 461 (Wis. 1999). Every person has a duty to “refrain[] from … acts that may unreasonably threaten the safety of others,” Behrendt v. Gulf Underwriters Ins., 768 N.W.2d 568, 574 (Wis. 2009) (quotation marks omitted), and breaches this duty when the action foreseeably leads “to an unreasonable risk of injury or damage,” Shannon v. Shannon, 442 N.W.2d 25, 30
	A Wisconsin common-law negligence claim consists of duty, breach, causation, and injury. Antwaun A. ex rel. Muwonge v. Heritage Mut. Ins., 596 N.W.2d 456, 461 (Wis. 1999). Every person has a duty to “refrain[] from … acts that may unreasonably threaten the safety of others,” Behrendt v. Gulf Underwriters Ins., 768 N.W.2d 568, 574 (Wis. 2009) (quotation marks omitted), and breaches this duty when the action foreseeably leads “to an unreasonable risk of injury or damage,” Shannon v. Shannon, 442 N.W.2d 25, 30
	(Wis. 1989) (citation omitted). The defendant’s negligence must be “a substantial factor” in causing the plaintiff’s injury. Clark v. Leisure Vehicles, 292 N.W.2d 630, 635 (Wis. 1980). Compensable injuries include bodily harm and “mental distress (including fear and anxiety) resulting from the bodily harm.” Brantner v. Jenson, 360 N.W.2d 529, 532 (Wis. 1985). 

	And when a defendant’s negligence causes emotional distress of “such substantial quantity or enduring quality that no reasonable person could be expected to endure it,” Hicks v. Nunnery, 643 N.W.2d 809, 818 (Wis. Ct. App. 2002), the defendant’s actions (or inaction) make out a claim for negligent infliction of emotional distress (NIED).   
	When the evidence is viewed in Ledford’s favor, as it must be at this point, a reasonable jury could conclude that state defendants and construction defendants all negligently injured Ledford. The district court was wrong to conclude otherwise.    
	A. State defendants negligently exposed Ledford to carbon monoxide and extreme cold. 
	State defendants negligently created a dangerous environment in the cell hall and failed to protect Ledford from it. Although Wisconsin common law grants state officials immunity from negligence claims for acts that involve “the exercise of discretion and judgment,” Milwaukee Metro. Sewerage Dist. v. City of Milwaukee, 691 N.W.2d 658, 677 (Wis. 2005), Wisconsin officials are not immune when they fail to address a known danger that creates a nondiscretionary duty to act. Engelhardt v. City of New Berlin, 921
	State defendants negligently created a dangerous environment in the cell hall and failed to protect Ledford from it. Although Wisconsin common law grants state officials immunity from negligence claims for acts that involve “the exercise of discretion and judgment,” Milwaukee Metro. Sewerage Dist. v. City of Milwaukee, 691 N.W.2d 658, 677 (Wis. 2005), Wisconsin officials are not immune when they fail to address a known danger that creates a nondiscretionary duty to act. Engelhardt v. City of New Berlin, 921
	moved the inmates. Their failure to do either was a substantial factor in causing Ledford’s injuries. 

	1. State defendants ignored a known danger. 
	State officials are not immune from liability when they fail to act when confronted with a “known present danger.” Lodl v. Progressive N. Ins., 646 N.W.2d 314, 324 (Wis. 2002) (quoting C.L. v. Olson, 422 N.W.2d 614, 620 (Wis. 1988)). A known danger exists when the danger “is of such force that the public officer has no discretion not to act,” Lodl, 646 N.W.2d at 323, or is an “accident waiting to happen,” Heuser ex rel. Jacobs v. Community Ins. Corp., 774 N.W.2d 653, 659, 662 (Wis. Ct. App. 2009). When it g
	a. Ledford’s prolonged exposure to toxic fumes was a compelling known danger. Compelling dangers are risks that are “nearly certain to cause injury,” Engelhardt, 921 N.W.2d at 722, like a natural-gas leak, Oden v. City of Milwaukee, 863 N.W.2d 619, 62526 (Wis. Ct. App. 2015), using a scalpel without proper safety precautions, Heuser, 774 N.W.2d at 655, 662, or walking in a crowded classroom with vision-impairing goggles, Voss ex rel. Harrison v. Elkhorn Area Sch. Dist., 724 N.W.2d 420, 425 (Wis. Ct. App. 20
	-

	State defendants did not need to speculate about the likelihood of harm—they knew that harm was actively occurring. Carbon monoxide is a deadly toxic substance, see 
	State defendants did not need to speculate about the likelihood of harm—they knew that harm was actively occurring. Carbon monoxide is a deadly toxic substance, see 
	Carbon Monoxide Poisoning: Frequently Asked Questions, Centers for Disease Control and Prevention, and Ledford was suffering symptoms of carbon-monoxide poisoning, including dry heaving, nausea, and blurred vision. As discussed above (at 6-7, 10, 18), every defendant knew the cell hall was inundated with fumes. Some defendants saw the visible haze. Some heard inmate complaints. Some read Martin’s report. Several had multiple sources of knowledge. 
	3


	The district court’s conclusion that there was “no evidence that the inmates’ exposure to the construction site was an ‘accident waiting to happen,’” D. Ct. Op. at 35, is at odds with common knowledge about carbon monoxide, Wisconsin’s known-danger precedent, and the tangible harm Ledford was already suffering. Confining Ledford in a cell for twenty-two hours a day while noxious fumes continued to stream in, after he had complained about the fumes, is the equivalent of failing to evacuate a family after a n
	b. State defendants had a nondiscretionary duty to act when their initial measures worsened prison conditions. They breached this duty by taking no other steps to address the harm. When confronted with “obviously hazardous circumstances,” a government official “in a position … to do something” has a nondiscretionary duty to address the risk. Engelhardt, 921 N.W.2d at 725. Officials are not immune when they discover safety measures are not working but fail to address the lingering danger. See 
	3
	3
	3
	 https://www.cdc.gov/co/faqs.htm (last visited Jan. 15, 2020). 


	Heuser, 774 N.W.2d at 657-58, 662 (teacher not immune for continuing to use scalpels after two students were hurt in previous classes). When state defendants became aware of the toxic fumes in the cell hall, they had a nondiscretionary duty to ensure that the inmates were not breathing in toxic fumes. They could have discharged this duty by clearing the cell hall of fumes or by removing the inmates from the cell hall. They did neither. 
	The district court, however, granted immunity, reasoning that each defendant took at least one isolated step to “resolve” inmate complaints. D. Ct. Op. at 35. But the court ignored that state defendants’ “solution”—taken in the first few weeks after prison staff learned of the fumes—was ineffective and actually compounded the harm by subjecting inmates to extreme cold.  
	And after state defendants learned that their attempt to get rid of the fumes failed, they did not take any new steps to address the continuing danger. Mattison ignored the ongoing health risks to inmates and declared the fumes issue “resolved” when it was not. App. 178A. Baenen received multiple complaints alerting him that the prison’s attempt to remedy the fumes had not worked, but he ignored this information and refused to take any additional action. Id. 265A-266A. And while Basten, Pusich, and Leurquin
	Discretionary-immunity cases often involve emergency situations where officials must make split-second decisions without the benefit of hindsight, like how to respond to a broken stoplight, see Lodl, 646 N.W.2d at 317, or a sinking boat, see Hoskins v. Dodge Cty., 642 N.W.2d 213, 217 (Wis. Ct. App. 2002). But as the Wisconsin Supreme Court noted when it established the known-danger doctrine, “[t]here comes a time when the buck stops:” when an official knows about a danger, he is in a position to do somethin
	2. State defendants were negligent. 
	As explained above (at 25-35), state defendants were deliberately indifferent to the inhumane conditions in the North Cell Hell. Because deliberate indifference involves a more culpable state of mind than negligence, cf. Farmer v. Brennan, 511 U.S. 825, 835 (1994), Ledford’s showing of deliberate indifference necessarily satisfies the negligence standard. In any case, state defendants were negligent under Wisconsin law. 
	a. Duty and breach. State defendants breached their duty of care to Ledford because it was foreseeable that confining him in an area permeated by toxic fumes and freezing temperatures would harm him. The harm here was more than foreseeable— defendants actually knew the inmates were suffering and were deliberately indifferent to it. Officials could have helped the prisoners by halting the construction project, 
	a. Duty and breach. State defendants breached their duty of care to Ledford because it was foreseeable that confining him in an area permeated by toxic fumes and freezing temperatures would harm him. The harm here was more than foreseeable— defendants actually knew the inmates were suffering and were deliberately indifferent to it. Officials could have helped the prisoners by halting the construction project, 
	diverting the toxic fumes, or moving Ledford away from the dangerous conditions. But they allowed the fumes to accumulate and then created the additional danger of extreme cold. It was foreseeable that their continued failure to act would cause additional harm. See A.E. Inv. Corp. v. Link Builders, 214 N.W.2d 764, 767 (Wis. 1974). 

	b.
	b.
	b.
	 Causation. State defendants’ negligence was a “substantial factor” in causing Ledford’s injuries. See Clark, 292 N.W.2d at 635. As already explained (at 26-34), each defendant was responsible for how the prison responded to these inhumane conditions. No one took any meaningful action. By keeping Ledford in a cell without addressing the sources of his harm, state defendants caused his injuries. 

	c.
	c.
	 Injury. Ledford suffered compensable injuries, including “dizziness, nausea, dry heaving, severe headache[s],” and burning eyes. App. 96A. Moreover, he was confined in an unheated prison cell during one of the coldest winters in decades. State defendants exacerbated the extreme cold by opening the windows and running floor fans inside the cell hall. Id. 57A-58A, 70A-71A, 156A. Ledford was forced to wear several layers of clothing and stay in bed during the middle of the day to avoid the cold. Id. 70A. None


	In addition to his physical injuries, Ledford’s severe emotional distress as a result of exposure to toxic fumes and severe cold is compensable. And because Ledford’s distress was of “such substantial quantity or enduring quality that no reasonable person could be expected to endure it,” Hicks v. Nunnery, 643 N.W.2d 809, 818 (Wis. Ct. App. 
	2002) (citation omitted), it is compensable as ordinary negligence or under the NIED rubric. See id. 
	A reasonable jury could find that no person could be expected to endure what Ledford suffered for a brief period, let alone for months. Ledford was forced to spend twenty-two hours a day in a freezing, fume-filled cell, which he likened to constant poisoning. App. 56A-57A. And when Ledford told those responsible for his well-being about the toxic fumes and extreme cold, he received, at best, a collective shrug. With formal and informal complaints getting him nowhere, Ledford was forced to craft handmade sol
	B. Construction defendants negligently exposed Ledford to carbon monoxide. 
	Construction defendants indisputably failed to monitor or control the fumes emitted by their equipment. The facts—construed in favor of Ledford—reveal that construction defendants breached their duty of care because they were aware of the foreseeable risks posed by operating machinery near the prison but failed to take necessary precautions. As a result, their negligence was a substantial factor in Ledford’s suffering. In addition, construction defendants negligently supervised SMA’s employees and subcontra
	1. Construction defendants breached their duty of care when they operated heavy machinery next to the cell hall without taking appropriate precautions. 
	a. Construction defendants’ use of heavy-exhaust equipment near the cell hall’s windows and air vents—without scrubbers or particle testers—posed a foreseeable and unreasonable risk of danger. When individuals have control over a potential harm, they breach their duty when they “omit[] a precaution” that could foreseeably prevent the harm. See Shannon v. Shannon, 442 N.W.2d 25, 30 (Wis. 1989); Walker v. Ranger Ins., 711 N.W.2d 683, 688 (Wis. Ct. App. 2006). And a company is vicariously liable when its emplo
	Construction defendants knew of the danger to occupants of surrounding buildings posed by toxic fumes. SMA’s safety manual warned of the dangers of carbon-monoxide poisoning from exhaust-emitting equipment. App. 220A. SMA CEO Mike Abhold testified he would “absolutely” be concerned that noxious fumes from construction-site equipment might move into an adjacent building. Id. 384A. Site supervisor Burt Feucht was trained to monitor air quality as part of his duty to ensure safety on construction sites. Id. 22
	But from the beginning of the project, construction defendants failed to take any “common sense” precautions of which they admittedly were aware. App. 388A. SMA’s 
	But from the beginning of the project, construction defendants failed to take any “common sense” precautions of which they admittedly were aware. App. 388A. SMA’s 
	employees, and subcontractors under its supervision, used gasoline- and diesel-powered heavy machinery next to windows and air ducts used to ventilate the prison without taking precautions such as installing scrubbers on heavy-exhaust equipment or using particle testers to monitor the air. See id. 227A, 398A. And despite Feucht’s and Abhold’s respective responsibilities to ensure public safety, both failed to take precautions to protect those inside the prison. Id. 376A, 386A, 389A. 

	b. The district court erred when it discounted this evidence and required Ledford to introduce expert testimony to prove the standard of care. Because “[e]xpert testimony is not generally required to prove a party’s negligence,” a court should require expert testimony as “an extraordinary step” only when needed to explain “unusually complex or esoteric issues.” Trinity Lutheran Church v. Dorschner Excavating, 710 N.W.2d 680, 688 (Wis. Ct. App. 2006) (quoting City of Cedarburg v. Allis-Chambers Mfg., 148 N.W
	The standard SMA itself uses to protect the public from fumes at their construction sites was decidedly nontechnical. According to Abhold, SMA’s public-safety precautions were guided by common sense, not a specialized standard. App. 388A. Feucht 
	The standard SMA itself uses to protect the public from fumes at their construction sites was decidedly nontechnical. According to Abhold, SMA’s public-safety precautions were guided by common sense, not a specialized standard. App. 388A. Feucht 
	conceded he had no scientific way of determining when supplemental ventilation in open-air sites was required: “It’s an ever-changing world … every situation is so different. I can’t specifically tell you … [what] would have required supplemental ventilation.” Id. 237A. SMA’s nontechnical approach could not be considered specialized knowledge of an unusually complex topic that requires an expert. That alone requires reversal of the district court’s dismissal of Ledford’s negligence claim. 

	Beyond wrongly demanding an expert at all, the district court required an expert based on an irrelevant legal standard. The district court held Ledford needed an expert to rebut SMA’s showing that it had followed “general OSHA protocols about site safety.” D. Ct. Op. at 30-31. But Wisconsin courts’ use of administrative regulations to prescribe the standard of care is limited to the “class of persons” that the regulations are “designed to protect.” See Nordeen v. Hammerlund, 389 N.W.2d 828, 829-30 (Wis. Ct.
	Nor can OSHA regulations even provide helpful guidance: The prisoners’ situation differed dramatically from that of SMA’s employees. Ledford was locked inside a cell where fumes became trapped, while the construction employees worked outside and remained free to move away from exhaust and pollutants. Ledford was exposed for twenty-two hours a day, while OSHA exposure guidelines anticipate only an eight-hour work shift. 29 C.F.R. § 1926.55(a)(2). 
	2. Construction defendants’ failure to take precautions after hearing complaints about toxic fumes inside the prison is further evidence that they breached their duty of care. 
	Construction defendants further breached their duty of care to Ledford when they learned of inmates’ complaints and then represented that they would immediately remedy the problem, yet made no attempt to do so. When a defendant has actual notice of a potential risk under her control, she breaches her duty by failing to address the risk. See, e.g., Ruff v. Burger, 145 N.W.2d 73, 76 (Wis. 1966); Plesko v. City of Milwaukee, 120 N.W.2d 130, 133 (Wis. 1963).  
	Abhold and Feucht were told about inmates’ complaints at the February 18 meeting. See App. 233A, 347A-348A. Moreover, construction defendants promised to install scrubbers on their equipment to address the complaints. See id. 147A-148A, 157A-158A, 174A. But defendants indisputably failed to take action even after they were told fumes from their equipment were causing health issues. Id. 229A. 
	The district court erred when it held that Timmers’ comments to Feucht that the issue was resolved took construction defendants “off-notice.” The district court reached this conclusion based on Feucht’s testimony that he asked Timmers “are things resolved?” a week after the February 18 meeting, and Timmers stated “yes … we took the corrective measures.” App. 235A. 
	But this conversation did not take defendants “off-notice.” Under Wisconsin law, a defendant’s notice is “not extinguished” because the party addressed a current harm without acknowledging the risk of a future harm stemming from the same source. Callan 
	v. Peters Constr., 288 N.W.2d 146, 151 (Wis. Ct. App. 1979). “To theorize if the rubble 
	v. Peters Constr., 288 N.W.2d 146, 151 (Wis. Ct. App. 1979). “To theorize if the rubble 
	of the day is gone, the opportunity to take notice of the danger is also gone” would be “contrary to common sense.” Id. Timmers’s statement that he resolved the prisoners’ complaints did not provide any explanation that the resolution was permanent. Yet construction defendants continued to run the equipment near the air intake without taking any precautions. A reasonable jury could find that Timmers’s passing statement did not change that it was foreseeable that construction defendants’ continued failure to

	At the very least, even if construction defendants were taken “off notice,” the district court was still wrong to dismiss the negligence claims against them. SMA failed to act in between the February 18 meeting—the latest possible date construction defendants were put on notice—and when Timmers purportedly took them “off notice” a week later. During that period, SMA promised to deploy scrubbers before any further use of its equipment but failed to do so. Construction defendants cannot be excused from their 
	3. Construction defendants’ actions caused Ledford’s injuries. 
	Construction defendants’ actions were a “substantial factor,” see Clark, 292 N.W.2d at 635, in causing Ledford’s injuries. Construction defendants were operating heavy, exhaust-emitting machinery next to the air intake, and the air intake provides the air for the cell hall. App. 391A, 407A. While the machinery was operating, the cell hall filled with diesel fumes and a visible haze. Id. 55A, 242A, 256A. Ledford then began suffering symptoms consistent with carbon-monoxide poisoning. Id. 406A. The “common-se
	Construction defendants’ actions were a “substantial factor,” see Clark, 292 N.W.2d at 635, in causing Ledford’s injuries. Construction defendants were operating heavy, exhaust-emitting machinery next to the air intake, and the air intake provides the air for the cell hall. App. 391A, 407A. While the machinery was operating, the cell hall filled with diesel fumes and a visible haze. Id. 55A, 242A, 256A. Ledford then began suffering symptoms consistent with carbon-monoxide poisoning. Id. 406A. The “common-se
	Ledford’s injuries is sufficient to show that the construction defendants’ emissions were a “substantial factor” in causing Ledford’s injuries.   

	And if that weren’t enough, Dr. Kim Anderson’s expert report would be. That report found that SMA equipment created the danger of carbon-monoxide exposure and the symptoms exhibited by inmates were “likely a result of carbon monoxide exhaust from the construction equipment.” App. 215A. An expert’s opinion is unnecessary to prove causation when the matter is “within the realm of ordinary experience and lay comprehension,” White v. Leeder, 440 N.W.2d 557, 562 (Wis. 1989), so Dr. Anderson’s report only bolster
	As previously explained (at 42), Ledford suffered severe emotional distress, which is compensable as ordinary negligence or as NIED. Any of the construction defendants should have reasonably foreseen that running construction equipment close to prison air intakes for months would have resulted in the feeling of constant poisoning and distress Ledford experienced. Construction defendants’ apathy to Ledford’s situation was therefore a substantial factor in causing Ledford emotional distress. Niewendorp v. Am.
	4. SMA’s, Abhold’s, and Feucht’s negligent supervision exposed Ledford to fumes.  
	SMA, Abhold, and Feucht negligently supervised the construction site workers. An employer is liable for negligent supervision when “the failure of the employer to 
	SMA, Abhold, and Feucht negligently supervised the construction site workers. An employer is liable for negligent supervision when “the failure of the employer to 
	exercise due care was a cause-in-fact of the wrongful act of the employee that in turn caused the plaintiff’s injury.” Miller v. Walmart Stores, 580 N.W.2d 233, 238 (Wis. 1998). 

	The district court rejected Ledford’s negligent-supervision claim because, according to the court, Ledford “failed to provide evidence that SMA breached the standard of care.” D. Ct. Op. at 33. A reasonable jury could find that the failure of SMA, Abhold, and Feucht to supervise construction workers was a substantial factor that caused Ledford’s injury. 
	a. 
	a. 
	a. 
	Feucht’s supervising failures are evident. Construction workers used a variety of machines that discharged carbon-monoxide fumes, including trucks that idled for over seven hours a day and ground thawers that sometimes ran continuously. App. 233A, 391A. Yet Feucht, SMA’s superintendent on the GBCI project, failed to instruct SMA’s construction workers to take safety measures to reduce the fumes, even though he was in charge of the general safety of the project. Id. 379A. Feucht’s role as superintendent invo

	b. 
	b. 
	Abhold, SMA’s CEO, who oversees SMA’s operations, likewise failed to take any preventive measures. App. 204A, 375A. According to Abhold, the easiest way to determine whether fume exposure at a construction site reaches unsafe levels is to use common sense. Id. 388A. Yet Abhold simply “rel[ied] on [his] people to monitor safety 


	on a day-to-day basis,” id. 389A, rather than take basic steps to prevent fumes from becoming a problem in the first place. 
	c. SMA did nothing to ensure that its employees prevented or responded to the fumes. App. 204A, 229A, 376A. Although SMA provided its employees a safety manual requiring them to respond to hazards including carbon monoxide, id. 362A-363A, SMA did not ensure compliance with those polices, even after learning that prisoners complained of carbon-monoxide exposure, id. 376A. 
	III. The district court abused its discretion in failing to appoint counsel for Ledford. 
	The district court made another error requiring reversal—repeatedly denying Ledford’s motions for counsel. For the reasons explained below, this Court should remand with instructions to the district court to appoint counsel. If this Court holds that the district court erred in granting summary judgment, as we have urged above, the law and facts demand, appointment of counsel still matters because it will enable Ledford to conduct a trial in this complex case. 
	A. The district court abused its discretion in denying Ledford’s motions to appoint counsel. 
	When the factual and legal difficulty of a case “exceeds the particular plaintiff’s capacity as a layperson to coherently present it,” a district court abuses its discretion in not appointing counsel. Navejar v. Iyiola, 718 F.3d 692, 696 (7th Cir. 2013) (quoting Pruitt 
	v. Mote, 503 F.3d 647, 655 (7th Cir. 2007)). Here, the district court abused its discretion by overstating Ledford’s capabilities and understating the complexity of the case. 
	Ledford told the court that he had limited capacity to present the case. He contended that he would be “totally outmatched” due to his “[in]ability to engage either a medical or HVAC expert.” ECF 45 at 8-9. What’s more, Ledford was confined to prison and suffered from severe health problems—including severe nerve damage and congestive heart failure—that impaired his ability to read and write, App. 38A-39A, circumstances that limit an individual’s capacity to litigate. See, e.g., Navejar, 718 F.3d at 698; Sa
	Ledford’s case is complex. Even seasoned lawyers have to work hard to litigate cases like this one, with more than ten parties, a 2,400-page record, and multiple questions of constitutional and state law. Ledford had only one to three hours per week to research the case in the prison library, App. 39A, and, as an inmate, he was constrained in conducting his own factual investigations, ECF 45 at 8-9. Ledford’s limited time and resources meant that he could not retain an expert, a consideration that often nec
	Misconstruing the facts and this Court’s precedent, the district court found Ledford was “capable” of handling the case himself. The district court reasoned that Ledford did not need counsel because his filings “indicate that he is able to communicate his claims and arguments to the Court.” App. 3A. Although it acknowledged Ledford’s health problems, the court believed extending discovery deadlines would give him “sufficient time to recover from his surgery and litigate his case.” ECF 41 at 2. And the court
	Misconstruing the facts and this Court’s precedent, the district court found Ledford was “capable” of handling the case himself. The district court reasoned that Ledford did not need counsel because his filings “indicate that he is able to communicate his claims and arguments to the Court.” App. 3A. Although it acknowledged Ledford’s health problems, the court believed extending discovery deadlines would give him “sufficient time to recover from his surgery and litigate his case.” ECF 41 at 2. And the court
	“support a dispositive motion … by including his version of the events in an affidavit or unsworn declaration.” App. 2A-3A. 

	The court’s conclusion that Ledford was capable of representing himself because he could articulate his legal position failed to consider other hurdles that impaired his ability to litigate. The court did not meaningfully address Ledford’s difficulty gathering evidence, his hampered ability to read and write in the face of severe health issues, or his limited access to the prison law library. And it incorrectly characterized the case— which required Ledford to prove defendants’ deliberate indifference and h
	Most significantly, after rejecting Ledford’s arguments that he would be outmatched without an expert, the district court dismissed his state-law claims because he lacked an expert. D. Ct. Op. at 30-32. When “it should have been apparent from the outset” that a pro se litigant needs expert evidence of an “accepted professional practice” and what would constitute “a substantial departure from the … practice,” the litigant is placed at a “serious disadvantage” that warrants counsel. Jackson v. County of McLea
	Most significantly, after rejecting Ledford’s arguments that he would be outmatched without an expert, the district court dismissed his state-law claims because he lacked an expert. D. Ct. Op. at 30-32. When “it should have been apparent from the outset” that a pro se litigant needs expert evidence of an “accepted professional practice” and what would constitute “a substantial departure from the … practice,” the litigant is placed at a “serious disadvantage” that warrants counsel. Jackson v. County of McLea
	to bring a negligence claim. As explained (at 48), an expert was not required to prove the construction defendants’ negligence. But if this Court disagrees, it should not affirm the dismissal of Ledford’s claims because he failed to provide an expert when he repeatedly alerted the district court that he would need counsel to obtain one. 

	B. The district court’s denial of counsel prejudiced Ledford. 
	The district court’s refusal to appoint counsel prejudiced Ledford because there was a “reasonable likelihood that the presence of counsel would have made a difference in the outcome.” Henderson 755 F.3d at 564-65 (quoting Pruitt, 503 F.3d at 659). As just explained, Ledford lacked access to the law, lacked access to the facts, and lacked access to the time and place to apply them. These “profound handicaps” in litigating claims that are “far from frivolous,” show Ledford was prejudiced when he was denied c
	The court allowed Ledford access to depositions and an expert report from Cox v. Baenen, the case similar to Ledford’s. But Cox’s attorneys did not represent Ledford, nor did they take depositions or employ experts for Ledford’s benefit. The different dispositions of Ledford’s and Cox’s claims—Cox remains free to litigate his state-law claims in state court while Ledford’s were rejected on the merits—provides further evidence of prejudice. 
	If nothing else, Ledford requested counsel specifically to enlist an expert. Denying Ledford’s request, the magistrate judge decided that Ledford’s case would not “rely heavily on documents or witness testimony.” App. 2A. Yet the district court, without acknowledging that decision, went on to dismiss Ledford’s claims against construction 
	If nothing else, Ledford requested counsel specifically to enlist an expert. Denying Ledford’s request, the magistrate judge decided that Ledford’s case would not “rely heavily on documents or witness testimony.” App. 2A. Yet the district court, without acknowledging that decision, went on to dismiss Ledford’s claims against construction 
	defendants because he lacked an expert. If that is not prejudice, it is hard to imagine what is. 

	Because Ledford was prejudiced, this Court should direct the district court to appoint counsel on remand. Ledford’s case will prove more difficult to navigate should it go to trial—as, for the reasons described above, it should. Ledford should be given a fair shot at vindicating his rights. 
	CONCLUSION 
	The judgment of the district court should be reversed and remanded for a trial on 
	the merits of all of Ledford’s federal and state claims. This Court should direct the 
	district court to appoint counsel for Ledford. 
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