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Good morning, Chairman Allen and members of the Committee on the Judiciary and
Public Safety. My name is Eduardo Ferrer. I am a Ward 5 resident and, for identification
purposes, the Policy Director at the Georgetown Juvenile Justice Initiative and a Visiting
Professor in the Georgetown Juvenile Justice Clinic. The views expressed are based on my
research and experience and not given on behalf of Georgetown University. Thank you for the
opportunity to testify today.

I would like to start by commending Chairperson Allen for his continued leadership on
justice reform issues in the District. Given the breadth of the three bills, this testimony will
focus specifically on the area of youth justice reform. Unfortunately, while this bill proposes
many important reforms that would apply equally to youth and adults alike, the bill does not
propose any reforms specific to the manner in which youth are policed in the District. This is not
an oversight of the Committee, but the result of the fact that so much of criminal procedure —
particularly concerning 4 and 5" amendment jurisprudence, which forms the backbone for
many of the constraints on police power — is based upon the constitutional floors set by the
Courts, not by optimal, developmentally-responsive social policy. As a result, the courts have
often developed one-size-fits-all policies that fail to account for the evidence-based and
common-sense material differences between youth and adults. To remedy this failure, the
Committee should make two amendments to the Comprehensive Policing and Justice Reform
Amendment Act prior to mark up. First, as others have also proposed, the Committee should
amend DC Code to create a more mature Miranda policy for the District that guarantees youth
the right to consult with counsel prior to waiving their right to remain silent. Second, the
Committee should go further than requiring Miranda-like warnings prior to a “consent” search of
an individual under the age of 18 and make inadmissible the fruits of any such “consent” search
involving a youth.

Additionally, making policing fairer and more developmentally-appropriate alone will
not remedy the fact that our Black youth are over-policed in the first place. As a result, we
recommend that this legislation also eliminate the School Safety Division at the Metropolitan
Police Department. Now that DCPS will be resuming control of the management of its school
security, the need for this unit is significantly lower and the money currently allocated to this
unit can be better invested at the school level to ensure the adoption and implementation of a
holistic approach to safety in our schools and communities.



The Need for a More Mature Miranda Policy

The District’s approach to youth interrogations is one example where policing is out of
step with adolescent development, social science, and fundamental fairness. Although most
people probably could not describe any of the facts of Miranda v. Arizona from TV shows and
movies, many people would recognize the warnings that police are supposed to give someone
before they start interrogating them.! The point of these now-familiar warnings is to inform
someone that they have certain rights before they talk to the police.? However, merely informing
someone of their rights does not mean they actually understand those rights, understand the
implications of waiving those rights, or feel like they can actually avail themselves of those
rights. This is particularly true when it comes to young people being interrogated by police. It is
here where DC is failing to provide for the youth of DC, and why it is time to enact a more
mature Miranda policy in the District.

The Miranda framework of reading a suspect his or her Miranda rights and asking for a
waiver was designed with adults in mind. To understand standard Miranda warnings someone
must have the working memory capable of holding all the warnings in his or her mind at once,
processing their meaning, and also formulating a response.? He or she has to understand what an
attorney is, what kinds of questions the police will be expected to ask, and what it means to have
their responses “used” against them (which further requires general knowledge of the criminal
legal system).* Studies have found that some warnings, such as the right to be appointed an
attorney and the right to silence, require a post-high school reading ability in order to read and
comprehend.’ In order to make a knowing, intelligent, and voluntary waiver, someone has to
possess the requisite cognitive ability (if they are under 16 years old), knowledge base, and
psycho-social maturity.

In DC, MPD officers are supposed to read to all suspects a standard set of Miranda
warnings before interrogating them, whether they are an adult or a child. But this ignores
advancements in our understanding of adolescent development, which have demonstrated that
young people as a class cannot effectively waive their Miranda rights just by being informed of
them by the police. In the decades since 1965, when Miranda was decided, study after study has
confirmed what we have long intuitively understood about children: they are different than
adults. The research shows that youth undergo dramatic changes during adolescence. Indeed, we
now know that adolescence is the second-most important period of brain development, after the
first three years of life.® For instance, in adolescence, pathways of the brain that are not used as
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often are pruned back while the pathways of the brain that are being used are reinforced,
resulting in a period of increased malleability and capacity for change.” Additionally, the limbic
system — the part of the brain that controls emotions — develops during the earlier part of
adolescence whereas the prefrontal cortex — which is situated at the front of the brain and
controls reasoning, decision-making, and impulse control — does not fully develop until the end
of adolescence.®

As aresult of this differential in the timing of development of the different parts of the
brain, youth as a class lack the psycho-social maturity that adults possess. Specifically,
adolescents are not as capable in making well-reasoned decisions, especially under intense stress
or fear such as in an interrogation setting.” Moreover, adolescents tend to focus on short-term
rewards rather than long-term risks, which makes them especially vulnerable to waiving their
Miranda rights without considering the long-term consequences.!? For example, if an officer tells
an adolescent during interrogation that if they waive their rights they can go home, the short-term
reward of going home can induce an adolescent to waive their Miranda rights no matter what the
long-term consequences may be.!! Youth still lack the tools to truly evaluate the impact of that
choice on the rest of their life.!? Thus, the current Miranda framework is ineffectual for youth as
it less likely that they can execute a truly knowing, intelligent, and voluntary waiver under the
circumstances typical to most custodial interrogation situations.

In addition to adolescents’ psycho-social immaturity, there is also the fact that
adolescents may lack the cognitive ability to even understand the Miranda warnings. In one
study, a researcher asked 400 delinquent youth and 200 criminally and non-criminally involved
adults a series of questions designed to gauge the participant’s understanding of Miranda rights.
Controlling for age, 1Q, and other variables, what he found was that fify-five percent of youths
clearly misunderstood one or more of the Miranda warnings, compared to just twenty-three
percent of adults.!® Youths in this study misunderstood that the right to remain silent meant they
could choose to not speak with the police officer, which was at odds with their experience that
they need to talk to adults if asked.!* Some youths understood that if they have an attorney the
attorney is supposed to be “on their side,” but believed that the attorney will help them only if
they are innocent.!®> Even though after age 15 adolescents generally have the same cognitive
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abilities as adults,'® because of their lack of familiarity with the Miranda rights and psycho-
social maturity they still “often lack the experience, perspective, and judgment to recognize and
avoid choices that could be detrimental to them.”!”

Demanding a more mature Miranda policy for the District is also critical as a matter of
racial justice. Black youths have their views of police officers and law enforcement shaped by
historical police violence and contemporary coverage of police brutality against Black people.!
Their views are also shaped by their own experiences of police harassment with police officers,
as well as those of their friends and families.!” Too often, Black youth feel compelled to be
deferential to police officers to avoid risking more severe harassment, injury, or death.?’ The
backdrop of police violence against Black people, their own experiences of police harassment,
and the developmental immaturity of youth previously describe create a powerful force
undermining the voluntariness of any Miranda waiver Black youths may make. They may waive
their Miranda rights just so they could get out of the interrogation room. In this respect, for
Black youth Miranda warnings do not serve as an effective deterrent against the coerciveness of
police interrogation.

8

To illustrate the futility of the current Miranda doctrine as it applies to DC youth,
consider the following recent case. This young man was taken into the police station and read his
Miranda rights. When asked if he wanted an attorney, he said that he already had an attorney and
that he would like to talk to her. The police told him that this meant they would have to leave,
which was true. They then remained in the room, staring at him, until he said he would talk to
them. The police continued reading him his rights, and he again said he wanted an attorney. They
stopped again and waited again until he had agreed to talk to them. Then, upon being read his
Miranda rights and invoking his right to silence, he was told by the detective that he marked the
wrong box. While on paper, this whole charade may have observed the niceties of the Miranda
warning and waiver system, in no way could this be a model of justice. This is not just a fault of
the police officers that day, but of the system that did not take into consideration the
developmental stage of the youth being interrogated and how that affected any waiver he could
give.

Miranda represents the bare minimum of what is required under the Constitution to
advise a child of their rights; but that does not make it sound policy. It is time that DC goes
beyond the bare minimum, uses the advances in adolescent development research over the last
30 years, and creates a legal framework that is developmentally appropriate when it comes to
adolescents being interrogated by police officers. The way to do this is change the law so that
statements in custodial interrogation made by youth under 18 are inadmissible unless 1) the
youth is read their Miranda rights by a law enforcement officer in a developmentally appropriate
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manner; 2) the youth has the opportunity to consult with counsel before making a waiver; 3) and,
in the presence of their attorney, the youth makes a knowing, intelligent, and voluntary waiver of
their rights.?! Studies show that having the opportunity to consult with counsel before making
any decision about waiving Miranda rights helps adolescents make a more informed choice,
even if they are particularly young or have poor cognitive abilities otherwise.?? A more mature
Miranda doctrine for youths in DC that includes the right to counsel before they make a waiver
decision preserves the rights of children, cuts down on coerced confessions, and protects the
purpose that animated Miranda in the first place.

Recommendation 1: Statements made by youth under 18 during custodial interrogation should be
inadmissible unless 1) the youth is read their Miranda rights by a law enforcement officer in a
developmentally appropriate manner; 2) the youth has the opportunity to consult with counsel
before making a waiver; 3) and, in the presence of their attorney, the youth makes a knowing,
intelligent, and voluntary waiver of their rights.

The Need for Consent Search Reform for Youth in Particular

The District’s approach to “consent” searches of youth is another example where policing
is out of step with adolescent development, social science, and fundamental fairness. While we
applaud the important step taken by the proposed legislation to provide Miranda-like warnings
prior to “consent” searches, these warnings will not be sufficient to protect youth from the effects
of police coercion (and may not be sufficient to protect adults either). Requiring law enforcement
officials to deliver Miranda-like warnings to individuals before they consent to a search
represents an improvement from a baseline of no protections for adults. However, expecting
these Miranda-like warnings to improve a youth’s ability to consent to be searched invokes the
same issues as expecting the current Miranda doctrine to protect youth from the coercive
atmosphere of custodial interrogation.?®> Holding youth and adults to the same standard ignores
decades of research confirming what experience and common sense tell us?* — that the
differences between children and adults in experience, susceptibility to peer pressure, and
perception of authority? require different treatment under law. It further ignores that children are
conditioned to obey adults, particularly adults in positions of authority, and that children of color
are often taught by their parents to comply with the demands of police officers to avoid being the
next child whose death or disability is caught on camera.?¢ Thus, as the proposed legislation
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recognizes, unconstrained “consent” searches may be constitutional, but they are not good policy
given their inherent power imbalance and the reasonable fear that many people of color have of
the police.?” For youth, this imbalance cannot be corrected with warnings alone. Therefore, we
suggest that the final legislation prohibit the fruits of any “consent” searches of youth from being
introduced as evidence against them in a criminal or delinquency matter.

The legal standard for consent invites the consideration of age in both its objective and
subjective analyses. Consent must be “freely given,” meaning that it is not valid if it’s the result
of express or implied coercion, or if the person searched did not know they could refuse.?® The
government must prove that the person’s consent was valid under the totality of the
circumstances, analyzing both objective and subjective factors.?” More than the facts of the
incident, the consent analysis requires the court to consider the facts of the person, their
knowledge of their rights, and their personal and cultural experiences with law enforcement.

The importance of considering age is rooted in precedent such as Roper and its progeny,
which held that children are less culpable for their actions and choices due to the decades of
research which show that they are less mature and capable of making informed decisions.*® From
this research, we know adolescents are more impulsive, sensation-seeking, likely to make
decisions based on “immediate” rather than “long-term” consequences, and sensitive to social
pressure than adults.>! Adolescents are also less aware of their “legal rights” than adults.>? These
factors create the perfect storm for consent searches predicated on implicit coercion. Youth are
both more likely not to know that there are no legal consequences for refusing to be searched,
and more sensitive to extralegal, short-term consequences.®* They are also more likely to answer
the officer impulsively and change their answer in response to cues in the officer’s body
language, tone, and demeanor.>*

Other factors affecting youth such as race and personal and cultural experience with
policing intensify our concerns with the proposed remedy to the fundamental power imbalance in
consent searches. A study on the effects of police interactions on adolescents found that youth
with more exposure to law enforcement officials report more emotional distress after each
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interaction.?® This trauma is aggravated if the encounter took place in public due to feelings of
“embarrassment” and “stigmatization,”*® and if the youth is African American or Latino/a.’’
Similarly, African American youth who live in neighborhoods with a greater police presence
report more trauma and anxiety symptoms.3® The severity of these symptoms is associated with
the number and intrusiveness of their interactions with police.* Young Black males living in
highly-policed areas who have watched friends, family members, or even complete strangers get
searched by police officers report symptoms consistent with secondary trauma.*® Exposure to
these incidents on social media had a similar effect.*! Further studies have found that these
feelings of fear, embarrassment, and helplessness affect how young people develop into young
adulthood; injuring their self-concept and permanently damaging their trust in law
enforcement.*?

Informing a young person that they can refuse to be searched with no legal consequences
will not address these concerns. The proposed policy asks youth to weigh the type of long-term
consequences they have the most difficulty judging, particularly when under stressful conditions,
and does not address the short-term concerns that inform their decisions. It also tests a youth’s
attention and ability to learn a legal concept in a high-stress situation that adults find difficult to
navigate. For African American and Latino/a children, it contradicts the warnings of their parents
not to resist the requests of police officers and often their lived experience that saying no to them
is dangerous and futile.*?

In the District of Columbia, consent searches are the second most common type of search
by MPD’s NSID.* Although the number of consent searches was tracked along with the number
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of stops after the implementation of the NEAR Act, the reasons for those consent searches have
not been as closely analyzed. We do know that between July and December 2019, 90% of the
people and 89% of the adolescents searched by police officers in the District were African
American.*> And our African American clients report the same feelings of fear and
powerlessness when interacting with the police as documented on a national scale.*® In fact, our
clients have reported that they will often lift up their shirts and display their waistbands
unprompted when they see an officer to avoid harassment. Police officers have literally
conditioned them to “consent” without even being asked. This conditioning is something that an
officer in the Seventh District bragged about on a t-shirt just a few years ago.*’

As the legislation recognizes by proposing Miranda-like warnings prior to “consent”
searches, the current legal framework for “consent” is merely a constitutional floor. D.C. can and
should implement a policy that further protects adults and youth from police coercion in the
“consent” search context. For youth, the protection should make any evidence seized as the result
of the consent search of any individual under the age of eighteen inadmissible in criminal or
delinquency proceedings. Excluding evidence obtained through searches justified by the consent
of a minor in court would also address the reality acknowledged by the Supreme Court and
operationalized by jurisdictions such as California and West Virginia*® that minors “lack the
experience, perspective and judgment,” 4’ to interact with the criminal justice system as adults
and therefore require special legal protections.

Recommendation 2: Any evidence seized as a result of a search is inadmissible in any criminal
or delinquency proceedings against the individual from whom the evidence was seized if: 1) the
subject of the search is an individual under the age of 18; 2) the justification for a search by
sworn members of a District of Columbia law enforcement agency is consent; and 3) the search
is not executed pursuant to a warrant or another exception to the warrant requirement. The
foregoing should apply even when law enforcement officers did not know the age of the
individual when they searched.

The Need for Police Free Schools & Realignment of DC Resources

For Fiscal Year 2021, the budget for the School Safety Division of the Metropolitan
Police Department is nearly $14 million dollars.>® This budget is meant to support 127 FTEs in
the Division for FY2021, which represents an increase from 24.7 in FY2019 and 110 in
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FY2020.°! This increase comes despite the fact that MPD is no longer responsible for managing
the security contract for DCPS and the absence of evidence that a floating patrol of school
resource officers makes youth or schools safer. Indeed, the District is spending this money
despite research demonstrating that the harms caused by the presence of school resources
officers®? and the over-policing of youth.>®> This money would be better invested at the school or
community level to keep schools safe, provide additional support services proven to reduce
“juvenile victimization” and “delinquent behaviors.”>*

Recommendation 3: Eliminate the School Safety Division at the Metropolitan Police Department
and reallocate that money for use in developing and implementing a more holistic approach to
school safety and youth development in the District.

Conclusion

As we consider policing reform in the District, it is critical that we account for the
differences between youth and adults in our new policies and practices. As a result, the
Committee should make three amendments to the Comprehensive Policing and Justice Reform
Amendment Act prior to mark up. First, the Committee should amend DC Code to create a more
mature Miranda policy for the District that guarantees youth the right to consult with counsel
prior to waiving their right to remain silent. Second, the Committee should make inadmissible
the fruits of any such “consent” search involving a youth. Third, to ensure that we end the over-
policing of Black youth in the District, the Committee should amend DC Code to eliminate the
School Safety Division at the Metropolitan Police Department. The $14 million budgeted for this
division should instead be invested in the adoption and implementation of a holistic, public
health approach to safety in our schools and communities.
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