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THE REPUBLIC OF UGANDA

IN THE CONSTITUTIONAL COURT OF UGANDA AT KAMPALA

CORAM: HON.MR. JUSTICE G.M. OKELLO, JA \/
HON. LADY JUSTICE A.E.N. MPAGI-BAHIGEINE, JA
HON. MR. JUSTICE S.G. ENGWAU, JA
HON. MR, JUSTICE A. TWINOMUJUN], JA

s T N LADY JUSTICE C.N.B KITUMBA; JA
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CONSTITUTIONAL PETITION NO.2 OF 2003.

1. UGANDA ASSOCIATION OF

WOMEN LAWYERS }
DORA BYAMUKAMA H
JAQUUELINE ASIIMWE MWESIGE }|
PETER DDUNGU MATOVU Yeirneenennnns PETITIONERS
JOE OLOKA ONYANGO }

PHILLIP KARUGABA }

A

VERSUS

JUDGMENT OF TWINOMUJUNIL JA:

This is a petition by the above named six petitioners brought under Article

137 of the Constitution seeking the following declarations:-

"(a) Section 4(1) of Divorce Act (Cap.249) contravenes and
is inconsistent with Articles 21(1) & (2), Article 31(1)
and Article 33(1) & (6) of the Constitution;
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Section 4(2) of the Divorce Act (Cap.249) contravenes
and is inconsistent with Articles 21(1) & (2), Article
'31(1) and Article 33(1) & (6) of the Constitution;
Section 5 of the Divorce Act (Cap.249) is inconsistent
with and contravenes Article 21(1) & (2), Article 31(1)
and Article 33(1) & (6) of the Constitution;

The petition is supported by affidavits of the petitioners and two others

sworn by Andrew Lumonya and Norah Matovu Winyi. The respondent filed

—=Secnon 21 of the Divorce Act(Cap:249)isiinconsistent”

with and contravenes Article 21(1) & (2), Article 31(1)
and Article 33(1) & (6) of the Constitution;

Section 22 of the Divorce Act (Cap.249) is inconsistent
with and contravenes Article 21(1) & (2), Article 31(1)
and Article 33(1) & (6) of the Constitution;

Sections 23 and 24 of the Divirce Act (Cap.249) is
inconsistent with and contravenes Article 21(1) and
Section 26 of the Divorce A.ct'(Cép.249) is inconsistent
with and contravenes Articles 21(1) & (2), Article
31(1) and Article 33(1) & (6) of the Convention;

No order be made as to costs in any event;

Any other or further declaration that this Honourable

’ (b)
(c)
5
T T TS ,.(d)
10 (e)
t)
15 Article 31(1) of the Constitution;l\
(2)
(h)
20 @)
Court may deem fit to grant. "
25

- a reply to the petition, which is also supported by an affidavit sworn by the

Ag. Solicitor General Mr. L. Tibaruha.
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) At the trial of the petition, Mr. Phillip Karugaba, Ms. Lydia Ocheng Obbo
and Ms Sarah Lubega represented the petitioners.  Ms. Carol Mayanja, a

Senior State Attorney and Mr. Henry Oluka, a State Attorney represented the

respondent.

At the beginning of the trial, Ms. Carol Mayanja raised three preliminary
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she abandoned them and opted to pursue only one of them. She submitted
that, the petition was time-barred and therefore unsustainable. She relied on
10 the provisions of rule 4(1) of the Fundamental Rights and Freedoms
(Enforcement Procedure) Rules, 1992, (Legal Notice No.4 of 1996) which
provides that:-
"4(1) The petition shall be presented\\by the petitioner by
Jodging it in persen, or, by or through his or her advocate, if
5 any, named at the foot of the petitioni at the office of the
Registrar and shall be Jodged within thirty days after the

_date of the breach of the Constitution complained of in the ...

petition."

50 Learned counsel submitted that the Divorce Act whose provisions are being
challenged in the petition was enacted in 1904. 1t was therefore saved by
Article 273(1) of the Constitution which provides that:-

"Subject to the provisions of this article, the operation of
existing law after the commencement of this Constitution

25 " ghall not be affected by the coming into force of this

constitution but the existing Jaws shall be construed with
such modifications, adaptation, qualifications and

“io7The petition Realising that t0"of Héf Were Tiot Sistainable=--
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exceptions as may be necessary to bring it into conformity

with this constitution."

According to counsel, this provision brought the Divorce Act into force, in
s its new form, with effect from the date when the constitution came into

force, which was the 8¥ October 1995. To be able to challenge provisions of
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At ACt. one had to file thé Petition in ‘the  Registy of this Tourt Withiil tHITty =

days from the date the Act came into force, the 8" October 1995. This

petition was filed nine years after the Act came into force and therefore it is

10 time barred. Counsel invited us to hold that this petition is incompetent and

to dismiss it.

In reply, Mr. Phillip Karugaba submitted that the petition was not time

barred. He contended that from the date the Constitution came into force,

15 the provisions of the Divorce Act complained 5f in this petition breached the

Constitution. Every day the provisions remain in force constitutes a
_continuing breach of the Constitution. In his view, rule 4(1) of Legal Notice._...—. ..

No.4 of 1996 cannot apply to Acts or acts which constitute continuing

breaches of the constitution. Mr. Karugaba invited this court to follow its

20 earlier decisions on the matter in the case of Jovce Nakachwa vs. Attorney

General and 2 others. Constitutional Petition No.2 of 2001 and Attorney

General vs. Dr. James Rwanvarare and 9 others Miscellaneous

Application No.3 of 2002 (C.A) unreported.

25 Mr. Karugaba made another argument in reply. He submitted that the 1995
Constitution never placed a limit on the time a Constitutional Petition could

be lodged in court. On the contrary, Article 3(4) of the Constitution placed a



duty on all citizens of Uganda to "AT ALL TIMES'" defend the

Consmutlon against unlawful suspension, overthrowal, abrogation or
amendment. In his view, In order to be able to carry out that duty, the
citizen must have access to courts of law, and the Constitutional Court in
particular, AT ALL TIMES. He pointed out that the thirty days rule which
was introduced in a subsidiary legislation was not in accordance with the
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Spirit of the consttition. “Heuggested that we declare it anconsututional or
declare it to be only directory and not mandatory. He cited a number of
authorities to support his submission that the word nshall” used in rule 4(1)

of Legal Notice No.4 of 1996 has been Interpreted to be directory in certain

circumstances.

Ms. Carol Mayanja exercising her right of x‘xeply opposed any attempts 1O
interpret the word "shall" to be directory and'insisted that it was mandatory.
She also cited cases in support of her argument that such construction would

not be appropriate in the circumstances of Legal Notice No.4 of 1996.

After hearing this preliminary objection, we overruled it, promising to give
our reasons with the main judgment of the petition. 1 propose to give my
reasons why 1 supported the courts decision to overrule the preliminary

objection before giving my judgment on the merits of the petition.

The matter of limitation raised by rule 4(1) of Legai Notice No.4 of 1996 has

been a subject. of many decisions of this court, many of them not consistent

admittedly. We admitted that much in the case of Attornev General vs. Dr.

James Rwanvyarare and 9 others (supra) where this court stated:-




Recently, we have made a number of decisions on this issue
which we hoped had put this issue to rest. Apparently we
did not succeed. We must now make another attempt in the
hope that we shall succeed this time. But first, a short
5 review of the application of Rule 4 of Legal Notice No.4 of

1966 in this court since its inception is called for.

In the infancy days of this court, we decided in a number of
cases that a Constitutional Petition filed outside the thirty

10 days of limitation was incompetent. We held that the thirty

days began to run the date (in case of an Act of Parliament)

when it became law and in case of any other "act" from the
|

date it occurred. This was the ho]ding\in the cases of James

Rwanvarare (supra). Haijji Sebbagala (supra). Sarapio

15 B_y};undo (supra) and Ismail Serugo (supra). Almost all

_Constitutional Court began to realise the problems being.--

i these cases were decided in  1997. However, the

caused by the traditional literal interpretation of the thirty
5 days rule especially the hardship it caused in its application

20 " to human rights and freedoms cases. A debate began within

the court on the following issues:-

g (a) Whether the continued dismissal of petitions because of
Legal Notice No.4 of 1996 (Rule 4) was not hindering

E access to the Constitutional Court.

23 (b)Whether the pfactice could be sustained in light of the

Ig fact that a mere Statutory Instrument was being applied




to deny access 10 constitutionally guaranteed rights and

{freedoms.

(c) Whether or not Rule 4 of Legal Notice No.4 of 1996 was

pot in fact unconstitutional.”

idered relevant decisions of the Supreme Court and indicated
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et in our view, their Lordships Fad-rst finally pronounced themselves-o

the constitutionality of the thirty days rule because the Issue did not call for

determination in the case of Ismail Serugo vs. KCC and Anor

Constitutional Appeal No.2 of 1997 which they were considering. We

however, highlighted comments made by two jtistices of the court on the

rule which we would like to highlight again here:-

"] do appreciate that any constitutional case is very
important and once',it ijs filed it must be attended to
expeditiously so that a constitutional issue is not left in. ... .
abeyance for unduly Jong. The Constitution expressly
commands the courts concerned to give that priority to such
cases. However, to extend that reasoning to the period prior
to the filing of a petition, can lead to unintended difficulties.

The most conspicuous difficulty is in respect of petitions

allecing that an Act of Parliament or other Jaw. I8

unconstitutional. Apart from the question of the starting

5
We then cons
10
Hon. Justice Mulenga, JSC stated:-
15
20
25

dav of computing the thirty davs. there is the high

probability of the inconsistency of such law being realised

Jong after the expiry of the thirty days after enactment. In

~J
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mv view. the problem should not be left to be resolved

through applications for extension of time. as and when

need arises. The appropriate authority should review that

rule to make it more workable. and to encourage, rather

than appear to constrain. the culture of Constituionalism."

[Emphasis supplied]
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Hon. Justice Oder, JSC concurred as follows:-

"As_regards limitation of time, the complaint in respect of
the act of arrest in contravention of the Constitution, the

cause of action was not time barred. 1 also think that the

period of limitation of 30 days will have the effect of stifling

the constitutional right to go to the\ Constitutional Court

rather than encouraging the enjoyment of that richt. It is

i

certainly an ironyv that a liticant wholintends to enforce his

richt for breach of contract or for bodilv injury in a

_yunning down case -has far more .time 1o bring his-action — -c— —

than the one who wants 10 seek a declaration or redress

under Article 137 of the Constitutioﬁ. What needs to be

done by the authorities concerned is obvious.” [Emphasis

supplied]

This court then concluded:-

"This court has held in Nakachwa case (supra) that each

decision must be confined to its own peculiar facts. For
example, in respect of a mature mentally normal person, it

is fair to hold that the date of perception of a constitutional
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breach by an Act of Parliament is the date it comes into
force, not the date the petitioner becomes aware of the
breach because, he/she Is presumed to be aware of it from
{he date the Jaw came into force. Ignorance of the law is no
defence. But what about the infants and the unborn
children who may grow up to find that the continuing effect

- 10
15
) 20
- 25
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i}

" {heir very existence, for instance,

of a C‘d’ﬁ'S’tiTUt]onal::b'reach‘*"fb?:‘“*‘ﬁ‘fhﬂﬁ’éfm'ﬁf“l’aﬂiam'em
coptravenes their rights and freedoms or even threatens

where the Act authorises
activities hazardous to the environment which threaten

human existence for the future generations. Are they not

protected by the Constitution? Part of the Preamble to the

i
|

1995 Constitution states:- |
'‘WE THE PEOPLE OF

HEREBY, in and through this Constituent
Assembly Solemnly adopt, enact and _give 10
ourselves and our posterity this Constitution of the
Republic of Uganda this 22" day of September, in

the year 1995." [Emphasis supplied]

It seems to us that a constitution is basic law for the present
and the future generations. Even the unborn are entitled to
protection from violation of their constitutional rights and
freedoms. This cannot be done if the thirty days rule is
enforced arbitrarily. 1n our view, rule 4 of Legal Notice

No.4 of 1996 poses difficulties, contradictions and anomalies

D



hn

10

[
h

25

the enjoyment of the constitutional rights and freedoms
guaranteed in the 1995 Constitution of Uganda. We wish to
add our voice to that of the Jearned Supreme Court Justices,
(Mulenga, JSC and Oder, JSC) that this rule should be

urgently revisited by the appropriate authorities.”

thirty days began 1o run from the dav when the petitioner perceives the
breach of the constitution. We stated that the decision was intended, in the
words of Mulenga, JSC to "make {he rule workable and encourage;

rather than constrain, the culture of consitutionalism."”

|
We resisted the temptation 10 declare the rule to be in conflict with the
constitution because, firstly. we hoped that the relevant authorities would
urgently act on the concerns of the Supreme Court and those of this court

expressed 1n Atlorney General vs. Dr. Rwanvarare (supra) as indicated

sbove. To date, nothing has been done. Secondly, the provisions of Article
3(4) of the Constitution had not yet been brought 10 our atienuon.
That article provides in clause 4 as follows:-

"(4) All citizens of Uganda shall have the right and duty at

all times -

(a)to defend this Constitution, and in particular. 10 resist
any person or group of persons seeking 10 overthrow the
established Constitutional order, and

(b)to do all in their power 10 restore this constitution after it
has been suspended. overthrown, abrogated or amended

contrary to its provisions." [Emphasis supplied]

10

e (R GEEES O, 1iKE TGN SEVETE “stler-earlier occassions;~we held that the™™ "~



The issue which we must decide now is whether section 4(1) of Legal Notice
No.4 of 1996 has the effect of amending the Constitution of Uganda. If the
answer is YES, then we must hold that the citizens of Uganda have a right 10
come to this court to have it qullified. The Constitution gives the people of
Uganda the night under Article 137 to have unimpeded access to this court 10

seek declaration and redress where:-

g jgseiiby e R ERE o s ,
b i ‘ 1 m l l l ‘ m 'm
1 PR
? t
\ B

(a) An Act of Parliament;
(b) Any other Jaw;
(c) Anything done under the authority of any law;

10 (d)Any actor omission by any person Or authority;

is inconsistent with or in contravention of any provision of the Constitution.

In pursuit of this objective, they have a duty at all times to come 10 court 1n

resistance to any violation of the Constitution. What then is the role of this

thirty days rule? I have examined the practical implication of this rule since

15
this court came into being. 11s role has been to restrict access 10 this court.
‘It has acted as an impediment, @ roadblock-and-a nuisance to those seeking .....— .
access to constitutional justice. To recast the words of Oder, JSC (supra)
"It is certainly an irony that a Jiticant who intends 1o
20 enforce his right for breach of contract or for a bodily

injury in a run down case has far more time to bring his

action than the one who wants to seek a declaration or

redress under Article 137 of the Constitution.”

. In my view, the framers of the Constitution could not have intended this
result. 1f they had intended such a result, they would have expressly

provided s0 In Article 137.

11



] am aware that the Attorney Gene

of the Constitution only

been violated
justificatio
Uganda have

peaceful or v

ral has argued elsewhere that Article 3(4)
applies when the constitution is threatened or has

through physical violence. With respect, 1 do not see any

n in giving the article such a narrow interpretation. The people of

a right and a duty at all times using all means available,

jolent, constitutional or unconstitutional to resist attempts 10

i
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unconstitutionally:

"Suspe

"

The phrase

Supreme Court in their

Attornev Ge

nd, overthrow, abrogate or amend the Constitution.”
amendment of the Constitution'" has been considered by the

recent decision in Paul Ssemogerere and others vs.

neral. Constitution Appeal No. 1 of 2002.
|

In a leading
holding of th
"1f an

or repealing -any provision of the:Constitutio

ijs said to have a

i
\
judgment, Kanyeihamba JSC,stated with approval an earlier

is court (per T WINOMUJUNI, ]A)that:—

Act of Parliament has the effect of adding to, varying

n then the Act

mended the affected article of the

Constitution. There is no diﬂ'erence! whether the Act is an

ordinary Act of Parliament or an Act intended to amend the

Constitution. The amendment may be effected expressly, by

implication or by i

vary

nfection, as Jong as the result is to add to,

or repeal a provision of the Constitution. It is not

material whether the amending Act states categorically that

the Act is intended to affect a specified provision of the

Constitution.

1t is the effect of the amendment that

matters."”

E el



Their Lordships in the Supreme Court V/ere here dealing with an Act of

but the holding equally applies 10 2 subsidiary legislation or any

the extent that rule 4(1) of Legal Notice No.4 of

Parliament

other act or omission. To

1996 imposes restrictions to the right of access to the Constitutional Court,

which the constitution itself does not provide for, it is seeking 1o add to and

or vary the constitution and therefore 10 amend it without doing SO through

The amendment “provisions of The Consutation. It 1s Teat]y against the e Spirit ™

of the constitution and it is now high time that this court restored, in full, the

citizens right 1o access 10 the Constitutional Court by declaring that the Rule

10 1sin conflict with the Constitution and 18 therefore null and void. 1 would so

declare.
\s
- | . -
These are the reasons why 1 concurred in the decision 10 overrule the
preliminary objection.

15

THE MERITS OF THE PETITION

20 (1)INTRODUCTI ON.

NI RS A 2 m e

1 now turn to the merits of this petiuon. The petiioners are challenging

several provisions of the of the Divorce Act (Cap 249 Laws of Uganda)

as being inconsistent with the provisions of the 1995 Constitution. In

25 particular, they contend that the provisions of Sections 4(1), 4(2), 5. 21

22,23 and 76 of the Act are inconsistent and in contravention of Articles

21(1) and (2). 31(1) and 33(1) and (6) of the Constitution.



{

BEEERREEEEE R OE E B E e

§

(2)SEORT HISTORY OF THE DIVORCE ACT

The Divorce Act which was enacted in Uganda in 1904 has got its origins
in the Matrimonial Causes Act of 1857 of England. That Act also had 1ts
5 roots in the Common Law of England whereby a valid marriage could

only be terminated by the death of one of the parties to it or by a divorce

Matrimonial Causes Act 1857 provides that a party to a marriage could
obtain a decree of divorce on proving that the spouse had committed a
10 matrimonial offence. The only offence that entitled a husband to obtain
the decree was adultery. For a wife, it was not enough for her to prove
adultery against her husband. She had 1o prove that the husband was
guilty of aggravated adultery (which meant\\\adultery plus another offence
e.g. incest, bigamy. cruelty, desertion etc) or he had changed his faith
15 from Christianity to some other faith aﬂ;d gone through a form of

marriage with another woman. This law was brought into force in

‘Uganda by the.enactment of Divorce Act on 1% October 1904. Despite_ . .

the fact that the English have since reformed the Matrimonial Causes Act
1857 by legislation enacted in 1923, 1937, 1969 and 1973, and have
20 abandoned the concept of divorce granted on the basis of proof of
matrimonial offences, the 150 years old English Law is still intact and 1n
force in Uganda. As if this is not bad enough, section 3 of the Divorce
" Act reguires that the courts of this country exercise their jurisdiction
e

under the Act "in accordance with the Jaw applied in matrimonial

25 proceedings in the High Court of Justice in England.”

R T Teunced by acourt ~of ~competent=jurisdicy NI o TR
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It is interesting 10 note, even at this early stage, that the Constitution of

-

Uganda enjoins the courts to exercise judicial power "in the name of the
people and in conformity with the law and with the values, norms

and aspirations of the people.” (of Uganda of course)!

th

(3) THE ISSUES

AR BER B AR e

At the beginning of the trial the following issues were framed and agreed
upon:-
10 1) Whether the impugned sections of the Divorce Act are n
cohtravention of the Constitution as alleged.

2) Whether the petitioners are entitled to the reliefs prayed

15 (4)THE EVIDENCE \

As 1 indicated above, the petitioners, most of who are.Jawyers by .. -
profession, swore affidavits in support of this petition. The gist of the
evidence contained therein 1s:-
20 (a) That the Divorce Act discriminated against women in violation of
express provisions of the Constitution.
(b) That the Act perpetuates inequality between sexes.
(c) That the Act is against the dignity, welfare and interest of women and

undermines their status.

[T

(d) One male deponent whose marriage broke down in 1996 testified that

he had had 10 live in miserv because he cannot divorce his wife due 10

1L



his inabilitv to prove adultery against her and to name & CO-
respondent as required by the Divorce Act.

(e) Another male deponent testified that his marriage broke down shortly
after the wedding with his wife due 10 irreconcilable differences. He
is unable to divorce and feels discriminated against in as far the

Divorce Act imposes on him different grounds of divorce from those

p— e — S

S —

““Tequired of TE W IE T EE 188 finids it ¢Fuel inhuman and” dégradingto
be required to prove adultery of his wife because he is subjected to
torture in the process of trying 10 obtain the necessary evidence.

10
Though the Ag. Solicitor General Mr. L. Tiberuha swore an affidavit
disputing the above averments. both Counsel for the parties stated at
the trial that they had no disputes arlsmO\from the affidavits and that
the petition should be resolved on the basis of legal arguments on

purely legal interpretation of the Constitution and the Divorce Act.

(5)THE CONSTITUTION

1 will now set out the provisions of the constitution, which, 1t is

20 contended. are being contravened by the various provisions of the

Divorce Act.

Article 21 provides as follows:-
"21(1) All persons are equa) before and under the law in
all spheres of political. economic, social and cultural
life and in every other respect and shall enjoy equal

protection of the Jaw.
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(2) Without prejudice to clause (1) of this article. a

person shall not be discriminated against on the

ground of sex, race, colour. ethnic origin, tribe, birth.

creed or religion, or social or economic standing.

political opinion or disability.

(3)For the purposes of this article, ""discriminate’ means

ST Tgive  different TtreatmentTto™ different—persons——-rrwsrmm——n—

atiributable only or mainly 10 their respective

descriptions by sex, race, colour, ethnic origin, tribe.
birth, creed or religion. or social or economic

standing, political opinion or disability.

\

Article 31 provides: ,‘

"31(1) Men and women of the age of eighteen years and

above, have the right to marry and to found a family

and are entitled to equal rights in marriage, during

marriage and atits dissolution." , L

Article 33 provides:-

"33(1) Women shall be accorded full and equal dignity of

the person with men."

(6) ARGUMENTS OF COUNSEL

2 Mr.

1mp

Phillip Karugaba. Jearned counsel for the petitioners. attacked the

ugned sections of the Divorce Act separately.
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(a)Section 4 Divorce Act:
This section provides as follows:-

"4(1) A husband may apply by petition to the court

for the dissolution of his marriage on the
oround that since the solemnisation of the

marriage his wife has been guilty of adultery.

m m m m ' m ‘m
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A wife may apply by petition to the court for the
dissolution of her marriage on the oround that
since the solemnisation of the marriage -

(a)her husband has cha'nged his profession of
Christianity for the profession of some other
religion, and gone ‘through a form of
marriage with another woman; or

(b)has been guilty of =
@) incestuous adultery:

(i) bigamy with adu]xier.y;

(iii) marriage with another woman with
adultery:

(iv) rape, sodomy or bestiality:

v) adultery coupled With cruelty: or

(vi) adultery coupled  with desertion,
without reasonable excuse, for two

years or upwards."

18

Mr. Karugaba submitted that this section violated Articles 21, 31 and

de prescriptions for divorce on the basis of sex. It



‘ . ﬂ ‘ ) J
1 3

siso allows a man 1o divorce only on proof of one ground whereas
women are allowed to prove many grounds. This causes hardship to a
man who may have other grounds, other than adultery. It compels the
women to have to prove many grounds whereas the man 1S not
required to do the same. He argued that the section was

discriminatory since it gave only one ground for divorce 10 the man

10

15

20

following cases in support of this argument:-

1) Sarah Longowe vs. Intercontinental Hotel [193414 LRC 221
2) Mukungu vs. Republic [2002 LLR 2073 CAK]
3) Unitv_Dow vs. Attorneyv General of Botswana [1992] LRC

(const.) 623.

4) Dalia Parueen vs. Bangladesh Biman Corporation [199613 CHRLD.

(b)Section 5 Divorce Act: \

- -This section provides as follows:- \

"S.5 Where the husband is the petitioner, he shall make the

alleged adulterer a corespondent to the petition unless he is

excused by the court from doing so on one of the following

orounds:- |

(a) that the respondent is Jeading the life of a prostitute, and
that he knows of no person with whom the adultery has
been committed;

(b)that he does not know the name of the alleged adulterer

although he has made due efforts to discover it; or

(c) that the alleged adulterer is dead."”

19

ket st T ek

while ihe women had seven srounds =of “divorces==He=citedthes=——="=
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-3 Mr. Karugaba argued that this section requires a husband 1o name a co-
respondent in a divorce petition but a wife is not required to do the same.

In his view, this section was discriminatory and contravened the equality

provisions of the Constitution set out above.

(¢) Section 21 Divorce Act:

- Section 21(1) provides:-

" A husband may, by petition claim any damages from

1
v
wn

any person on grounds of his having committed

10 adultery with the wife of the petitioner."

According to Mr. Karugaba, to the extent that a wife is not permitted
to claim compensation from the woman who may have committed
adultery with her husband, the law 1s c\iiscriminatory and contravenes

15 the equality provisions of the Constitution.

(d)Sections 22-&23 DivorceAct: e e

Section 22 permits the court to order a co-respondent to pay costs of
the proceedings if adultery with the wife of the petitioner has been

20 established against him. This provision only applies to the husband

but not to a wife.

Section 23 provides for a court 10 order a husband to pay alimony to a
wife during or after divorce proceedings but there 1s no similar

25 provision in favour of a husband.

%
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Mr. Karugaba argues that these provisions are clearly discriminatory

and contravene the Constitution.

(e) Section 26 Divorce Act:
The section provides as follows:-

"When a decree of dissolution of marriage or of judicial

10

15

20

’s“‘ép“é‘r"aﬁ‘d"n“‘l‘s'"pronoun'ced"‘ﬁ‘ﬂ"cco‘um”of"ad'uhery**by*the=w-i-f—e,
and the wife is entitled to amy property. the court may,
notwithstanding the existence of the disability of coverture,
order the whole or any part of the property to be settled for
the benefit of the husband, or of the children of the

marriage, or both."

The Act does not contain a similar prow\/ision in favour of a wife where

divorce or judicial separation 1S @ redult of a man's adultery. The
.- T

petitioners contended that this 18 dlscrtmmamry and contravenes the

Constitution.

Finally Mr. Karugaba invited us to hold that the impugned sections of the
Divorce Act contravened and were inconsistent with the Constitution. He

invited us to sO hold.

In reply, Ms Carol Mayanja, the learned Senior State Atorney of the
respondent made one major all embracing argument. She submitted that the
Divorce Act was saved by Article 273 of the Constitution (which was quoted

in full earlier in this judgment). 1n her view, Acts of Parliament which were

2]



with the Constitution. They only have to be:-
"Construed with such modifications, adaptations,
qualifications and exceptions as may be necessary to bring

& saved by that article cannot be ruled to be in contravention or inconsistent
5 (them) into conformity with the Constitution."

Constitutional Petition No.9 of 1997 and Dr. James Rwanvarare vs.

Atiornev General Constitutional Petition No.11 of 1997 in support of her

10 argument.

B
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E sl S e cases~of~Pyarali-Abdul-Rasaul-Esmail-vs.-Adrian=Sib@wem=sremmss,

i

|

F She further submitted that most authorities relied upon by the petition are of

% a foreign origin from countries in which their constitution do not have the
equivalent of our Article 273 of the Constitution. She invited us to follow

15 our previous decisions 1o the effect that when interpreting provisions of the
Constitution, it is necessary to look at the C’on'stitution as a whole. She
invited us to look at Article 273 m that light and to hold that the Divorce Act

is not discriminatory and to dismiss the petition.

20 Mr. Karugaba in further reply, submitted that Article 273 must be read
together with Article 274 states:-

"Article: 274. The first President elected under this

Constitution may, within twelve months after assuming office as

President, by statutory instrument, make such provision as may

28 appear necessary for repealing. modifying, adding to or adapting

any law for bringing it into conformity with this Constitution or

otherwise for giving effect to this Constitution.”
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He pointed out that the President has never issued any guidelines 1n

accordance with this article. In his view, this has caused difficulties in the

-

Jower courts in thelr attempt 10 comply with Article 273 because there are
situations in which attempts 10 apply it have resulted into a multiplicity of
s interpretations which could cause confusion. He submitted that the instant
case was such example. He invited us 10 give one binding interpretation for

=== onidance o 5 The courts below the'C gristitational" Court?

.

(7)RESOLUTION OF 1SSUE NO.]

10

There are three sub-issues in this issue to resolve:-
(a) Does the impugned provisions of the Divorce Act derogate
(inconsistem/comravene) the Articles of the Constitution cited
above?
15 (b) s the derogation (if any) in public inierest and therefore justified
within the meaning of Article 43 of the Constitution.
e (c) Does the application of Article 273 of the Constitution preclude this ... -
court from nullification of an Act which was in existence when the
Constitution came into force?
20

a. Derogation.

The word "discriminate’ is defined in article 21(3) which has been
cited in full above. 1 have carefully perused all the cases cited by Mr.
Karugaba in which the meaning of the word has been considered.
25 bear in mind the submission of counsel. Though Mr. Karugaba
strongly argued that the impugned sections of the Divorce Act are

discriminatory, learned counsel for the Attorney General made no

AR EEEEEEBERBASR
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attempts 1o dispute that. She only sought to rely on the applicability
of article 273 as the sole defence of the respondent. 1 have also
studied the History of the Divorce Act, especially, the English
concepts of Marriage and Divorce before and afier the enactment of
the Matrimonial Causes Act of 1857. 1 have no doubt in my mind that

the impugned provisions of our Divorce Act are a result of the

| 5
; 10
B 15
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1]
&
E 20
T
4

25
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Engclishman's pre-20 Centlry perceptions that a man was @ Superior™

being 10 a woman and they could not be treated as equals In marriage.
It is, in my view, glaringly impossible to reconcile the impugned
provisions of the Divorce Act with our modern concepts of equality
and non-discrimination between the sexes enshrined in our 1995
Constitution. I have no doubt in my mind that the impugned sections

are a derogation to articles 21, 31 and 33 of the Constitution.

~ Is Derogation Justified? \

It is the petitioner's case that the derg¢gation is not justified. The

S e o S

respondent made no attempt 1o -raise the defence of justification. .- -

|

\
Neither article 43 nor any other article of the Constitution can
conceivably be invoked to justify continued existence of the impugned

provisions of the Divorce Act.

. Article 273.

The sole defence of the respondent is that a law which was saved by
article 273 cannot be nullified as being in contravention or

inconsistent with the Constitution. The case of Pvarali Esmail vs.

Adrian Sibo (supra) was cited as authority for that proposition.

24
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This case came to this court under the provisions of article 137(5). I
was a reference from the High Court with request 10 determine the
following issue:-
"Whether the expropriated Properties Act No.9 of
. 1992, to the extent that it nullified the sale of the suit

property to the defendant and accordingly deprives

i
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e g ~0fproprietory-interest-the rein;-contravenes-thess sms~==

Constitution of the Republic of Uganda is thereby null

and void."

This court (per Mpagi-Bahigeine, JA) made the following order:-
Since the Act No0.9/82 is an existing law within the
meaning of Article 273 of the 1995 Constitution, the
provisions of the impugned section 11(4) and (b)
would be construed gualified apd adapted to conform
to Article 26(2)(b)(1) of the 19Z

trial court. The Act therefore would not be null and

5 Constitution by the
void."

The full court concurred in this decision.

It must be noted that this court was dealing with a reference from the
High Court under article 137(5). Article 273 enables all courts 10
construe legislation which existed at the coming into force of the
Constitution with such "modifications, adaptations, qualification
and exceptions as may be necessary 10 bring into conformity with

the Constitution."
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This was intended 1o empower all courts to modify existing laws

'
.

without having to refer all such cases to the Constitutional Court.
This court, sitting as a Court of Appeal of Uganda can avail itself of
5 the provisions of article 273 where appropriate. However, article 273

does not oust the jurisdiction of this court, the Constitutional Court,

e R e ETC SN 1t S Furisdiction ~under—artic Te—137(3)-~Under ~that s
provision, this court is only required 1o declare whether or not an Act,
act or omission is inconsistent with or in contravention of any
10 provision of the Constitution and to grant a redress where appropriate.

The defence of the respondent is therefore not sustainable and should

be rejected.

s (8)RESOLUTION OF ISSUE NO.2 ";

The issue here is.whether the petitioners are entitled to reliefs praved for. ... ..

The short answer is YES.

20
This means that all the grounds of divorce mentioned in Section 4(1) and
(2) are available 10 both parties to the marriage and the provisions of the
Act relating to naming of the co-respondent, compensation, damages and
alimony apply 1o both women and men who are parties to the marrage.

25
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(9)HUMAN RIGHTS CONVENTIONS

No issue was framed as to whether contravention of an International
Human Rights Convention amounts 10 & contraventions of the

Constitution. 1 make no consideration or holding on the matter.

:'xa%("l"O)'**C‘ONCEU SION—"=""~

1 would allow this petition and make no order 10 costs as was requested

10 by both parties.

15 | o
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KE REPUBLIC OF UGNADA
IN THE CORSTITUTIIORAL COURT OF UGANDA
AT KAMPALA

-

CORAM: HON MR JUSTICE G.M. OKELLO,JA
HON LADY JUSTICE A.EN. MFAGI-BARIGEINE, JA.

HON MR JUSTICE S.G. ENGWALU, JA

. ) v
t
1
1

HON LADY JUSTICE C NEKITUMBA, JA T
CONSTITUTIONAL PETITION NO 2 OF 2002
BETWEEN

i (1)-—UgandaAssocizt§onof Women Lawyers |

(2) - Dora Byamukama

(3) - Jacgueline Asiimwe Mwesige ] PETITIONERS

(4) - Peter Ddungu Matovu \

(5) - Joe Oloka Onyancc ]

(8) - Philips Karugaba |
AND
THE ATTORNEY GEMERAL 1o RESPONDENT

JUDGMENT OF G.k2. OKELLO, JA

| have had the chance to read in draft the judoment of my brother Justce
Twinomujuni, JA, just detivered and | agree with him that the petiton must

succeed.
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petition under zrice 137(3)(@) of te

The pebborers brought this
s To The Fundamental Rights and

Constitution and uncer Modificaton
(Enforcement Procedure) Rules, 19€2 Directions, 1996 (Legal
In the petiton they chalienged ceftain sections Of
cictent with various arbcies

Freedoms
Notice No. 4 of 18S6).
the Divorce Act (now Cap 249) as being incon

e S Tor T TOllowing deciarations:-

of the Con

u{a) Section 4{1) of the Divorce Act Cap. 248) contravenes
and is inconsisent with Articles 21(1) & (2), Article
34(4) and Article 33{1) & (6) of the Consttution;

(b) Section 4{2) of the  Divorce Act (Cap 249)
contravenes and is inconsistent with Articles 21(1) 'Y
(2), Article 31(1) and A;\ode 331) & 6 of the
Consttution; |

| ] |

() Section 5 of the Divorce Act (C2p 245) is inconsistent
with and contjevenes Artcles 21(1) & (2); Article
31(1) and Article 33{1) & (§) of the Constitution;

(d) Secion 21 of the Divorce Act (Cap 249) is
inconsistent with and conrtravenes Articles 21(1) &
(2), Aricle 31(1) and  Asticle 33(1) & 6 of the
Constitution;
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(e} Secton 22 ol the Divorce Act (Cap 248) is
inconsisient with and contravenes Articlie 21(1) & (2);
arbicie 31{1) and Articie 33{1) & (€j of the Constitution.

2
L

——
'

(f Secbons 23 23 and 24 of the Divorce Act (Cap 249) are

- ot o e e

mcons-st?m with and contrvewe Amde 21(1) and

T Arbcle 31(1) of the Constitution.

(g) Secton 26 of the Divorce Act (Cap 249) is consistent
with and contravenes Article 21(1) & (2), Article 31{1)
and Article 33{1) & (6) cf the Constitution.

(h) No order be made as to costs in any event;

(i) Any other or further declaration that this Honourable
Court may deem fit to grant”

The petiton wes accompanied by the affidavit of Jecqueline Asiimwe, the
coordinator of Ugands Women Network (UWONET) an NGO. The
=fRdavit set out the gnevences complained of in the petibon. The affidavit
evidence in support of the petiton wes also supplied by all the petiboners.
The respondent fiied his answer 10 the petiton. i was accompanied by
the affidavit of L. Tibaruha. the acting Soliciior General, setting out the

’rads to support the answer.

)



A1 the commencement of the hearing, Ms Caroline Mzyznjz, & Senior State
Attorney, who appesred for the responcent, reised three prediminary points
of objection namely:-

(a) That the petiion wes tme barred in as far as it was not
filed within the thirty days pencd presmoed by rule 4(1)

R
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(b) That this court has no jurisdiction to enteriain the petition
2< it raised no issue of constitutional interpretaton and -

(c) That the petiton wes frivolous and vexabous.
Leamed Senior State Atiormey however |ater abandoned points (b) and (C).
She argued only (8) ebove. We hezrd the ar‘g\i‘Jments of counsel from both
sides on the cbjection and we overtuled it reserving our ressons to be
incorporated in the final judgment on the petiton. | now propcse 10 QIvE .

my rezsons here.

i T
- "

The thrust of Ms Mayanig’s argument is that the petiton was incompetent

because it was filed out of the thirty days period prescribed by rule 4(1) of
L egal Notice No 4 of 18¢€. According to her, the rule provides that such &
petiton must be lodged in court within thirty days zfier the dzte of the
breach compizined of in the petiton. She submitied that in Zachary Olum.
=nd cthers vs Atlorney Genersi. Constitutional Petiton No € of 196,
this court lzid down & principle that computation of the thirty days starts
from the dete when the petiboner perceived the breach. Because of the
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difaculty in setbng & generzl formular for determining the date of percepton
in 2l cases, she pointed out, this court sizted so in Jeames Rwenyarsre
vs Atiormey Genersl. Kiscellzneous Application No 3 of 2003. She
further pointed out that in Joyce Nakachwa vs Attormey General @nd

others. Constitutional Petitton No. 2 of 2001, this Court eventuzlly held

that each case must be cecded on its peculiar fects. That meant that the

,
. : &

d=te of perception In each case e Do Geoaed on the peculiar facts of —

the cese.

She further submitted that applying that pninaple to the instant case, the
date when the petitioners perceived the breach must be the date when the
Divorcee Aci came into force. She pointed out that this was the principle

which this court’ had set in Pyreli AR, }Esmaii vs Andrnian Sibc.

Constitutional Petion Mo § of 1887,  In that case, the court held that

the date of enforcement of g siztute was Y date of perception of its

breach of the Constituton. According to her, is principle was repeated by

|

Petition No 11 of 1297.

Ste argued that the Divorce Act hiaving been enacled on 1/10/1804 1S onE
of those legisiations which were in existence when the Uganda Constitution
of 1585 was promuigaied on 8/10/1685. R is one of those legislations that
have been saved by aricie 273 of the Constitution as existing  lews.
Therefore, she argued, the enforcement caie of the Divorce Ad 1S

8/10/1995 when the Constituton was promuigated.

the court in Dr.James Rwanyzerere vs Atormey General-Consttutonal - -
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She sisted that since the enforcement czie of Divorce ACt was s steied,
computation of the thirty days penod sizried on §/10/1995. That meant that
the petitioners had up to 8/11/1 005 10 file their petition. Leamed counse!
submitied that since the pettioners did not file their petition until 7/3/2003,
without obtaining an extension of time, their petiton was filed out of time, It

wzs fime barred and should therefore be dismissed for being incompetent.

In reply, Mr. Karugabs, lezmed counsel for the petiioners did not agree.
He submitied that his dient’s petiton was competently before the court as i
wes filed within tme. He conceded that this court had earlier adjudicated
on this rule 4(1)- |

He mentioned AG _vs Rweanyarere (supraland Jcyce Nzkachwa

(supra). He poirted out that in these ceses this court attempted to mibgate
the harsh efiect of applicaton of that rule so \%55 to encourage raether than
discourage citizens’ access 1o the Constitutional Court.  In doing so, he
pointed out, this court had been deciding ezch \‘case on its own fects.-In all -
those ceses this court had been considering rule 4(1) in the context of new
laws: ie laws made afier the 1883 Constitution was promulgzated until in the
case of AG. Vs Rwanyarare (supra) when it‘talk% about & continuing

breach of the Constitution by legisiztion.

In counsel’s view, that opened the caie for consiceration of the rule in the
contexd of the lews that were in existence when the Constituton was
promuigaied. He cubmitied that continuing breach renders time limit s&t by

rule 4(1) irrelevant



7 He submitied that rule 4(1) is in faci inconsisient with aricle 3{4) ¢f the
Constitution and should be cdeciared so. He expleined that while that articie
besiows on the ciizens of Ugandz the right end duty at ail tmes to defend

this Constitution against its unconsttutional suspension, of overthrow,
abrogetion Of amencment, rule 4(1), @ subsidiary legisiation, sets @ time

limit of 30 days within which & citizen can file his or her petiton in the

e L ST T R e T

Constitutional Court.

h wes retoried for the respondent that arice 3(4) applies only to a
situstion where there is g violent attempt 1o unconstitutionally overthrow
the esizblished constitutional order.

| must admit from the outset that rule 4{1), is problemzatc. This court
reclised this fecl soon efier its inception.  In its infancy, this court had
adopted & leral interpreiation approach 10 iimerpreting the rule. This

4 .

approach produced & negative impadi on the ctizen’s right to access to the
Constitutional Cour. | was stfiing rather than encouraging access to the -
Constitutional Court.  To miigate that hammful efiedt, this count adopted
=nother interpretive approsch, 1o interpreting the rule.

In Zachary Olum and others (supra). this court adopted & perception

principle which is & more Iiber;:l approach. That meant that computaton of
the thirty days peniod SErts from the cdaie when the petitoner perceives the
breach.

Even this approach did not provide sbsolute solution 1o the problem of the

rule because it still remained difacult 1o fix & general formular for

~I
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determining the daie o percepton in every C2se. The coun, therelore,
acopted & safety-velve sysiem epproach 1o Overcome the problem. That is
that each case must be decided on its peculiar facts. That meznt that the
perception date in each C2s€ musi be determined on the peculiar facts of
ezch case.

in lemail Serugo ¥s KCC and Anor. Constitutional Petition appesl No

2 of 1857 and by this court in Joyce Nakachwa (supra) to the appropnate
zuthorites to do something =bout this rule. Unfortunately, to cate, no steps
have yet been teken by the suthorities to remedy the situaton.

No chalienge had ezriier been made before us about the constitutionality of
the rule until today. Artce 3(4) which the rule is zlleged 1o be inconsistent

with provides thus:- \\
|
« pJ citizens of Uganda shall have the right and duty 2t ali
tmes:-

(2) to defend this Constitution and in partcular 10 resist
aﬂypersonergmupbipeesoms&kéngto
overthrow the established consttutional order; and

(b} m@d%inﬁ@rmmmms@Mn
zRer R has been suspended, overthrown, abrogsted
or amended contrary to its provisions.”



3 it was argued for the respondent that the cbove aricie applies only to &
‘ violent stiempt &t or actual vicient suspension, overthrow, sbrogzstion or
amendment of the constituton. | fully agree with my brother Jusbce
Twinomujuni, JA, that the makers of this Constitution could not have
imended such & narow inerpreistion 10 be placed on that article which
creates a night and duty to the citizens. Courts as the proteciors of the

e o T CiSeRe mUST GVE “SUCHan interpretation  that-will-promote -

rather than destroy the nghts. The narmow interpretation advocated by
counsel for the respondent does not promote the night crested by that
aricde. N is, therefore, not @ proper approach. The proper interpretztion is
that the articie gives 10 the citizens wide powers &t all times 1o defend the
Consiitution. They can use whatever means at their disposal necessary to
counter the situstion to defend the Constitution. This certainly includes
filing petitons in the Constiutonal Count as & mean of defending the
Constitution. |

The impugned ruie 4(1) provides thus:-

“The pcliton shzil be presented by the petiboner by
lodging it in person, of, by or, through his or her
advocaie, if any, named at the fodt of the petibon, at
the office of the Registrar and shall be lodged within
thirty days zfier the dste of the breach of the
Constitrion complained of in the petibon.” (emphasis
added.)

0



That rule cearly COnfiCE with aride 3{4)(g) which sets no time limit. Ms
Mzayenje submitied that the sCope and purpese of this rule is to ensure that
constitutionai ceses are stiended 1o expeditousty. | egree that
Constitutional ceses are very imponiznt and that they must be given priofity
to dispose of them expeditously. In fact even article 137(7) supports that

view when it provides that:-

« __ The Court of Appeal shall ptoceedtchearand
dc—ifmineﬁaepéjﬁonassoonaspossible and may,
for that purpess, suspend any other matier pending
be’k)ﬁ?it”-

" This provision shows however, that the urgercy starts when & petiton is

filed not before it is filed. To exiend the rezsoning of expeditous dezling
with Constitutiona! ceses 10 the period before filing the petitton exceeds

- what the makers of the Constitution had imended. Such & move le=ds to

stifiing the citizens’ night 10 sccess 1o the Constitutional Courl That is not
what the makers of the Constitution intended.

Mulenga JSC cbserved in lsmail Serugo (supra) thus:-

“iéeawaémﬁmmyw@hﬁeﬂal case IS very
imporiam and once i is filed it must be atiended 10
expeditiously so that @ constitutional issve is nat lefl
in sbeyance for unduly long. The Constitution
expressly commands the Court concerned 10 give the

10
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priority to such cases. However, 10 extend tha
reasoning to the period prior to the filing of a petiton,
can lead 1o unirmended difficulbes.”

Oder JSC saw ircny in the rule anc said,

enforce this right tor breach of contrect or for bodily

injury in a reRnIng Mn case has far more time to
brﬁnghisacﬁonmantheonewhowamstoseeka
declaration or redress under article 137 of the
Constitution.” {

H ic clear tiom ariice 3(4)(g) thai the nght and duty crested therein are
exercissble under specified situatons.  The mecséng question then is,
whether the facts of this case bring it within any“of those situations siated in - -
the artice? | think so. The provision by rule 4(1) of the time hmit within
which = citizen must file his/her petiton when articie 3(4)(g) does not s&t
such = time limit amounts 1o & vangton of what the arbce provides. The
word “amend” is defined in Section 2 of the Interpretation Decree No. 1€

of 1876 to:-

“include repesl, 1evoke, rescind, cancel, replece, add of
to vary and the doing of any two or more of such things

simuliznesusly or in the same writien law.”

o 11
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defend the Concmut}on

This Fiz within fhe dehinidon of the word “aemendment” as given by
Kznyeihambe, JSC in Faul Ssemogerere and cothers vs the Atiomey
Generzl. Constitutiona! Petibon Appeal No 1 of 2002. That emencment
is not in sccordance with the provisions of the Constituton. In such &

situztion, the - petioners were entited uncer arbcie 3(4) o take steps 10

In The Queen vs Big Drug Mart Ltd (other intesvening) (1996) LRC
(Const) 332, the Supreme Court of Canade held that both  purpose and
efiect are relevam to determine constitutionzlity of a legisigtion. This cese
wes cited with approval by the Supreme Court of Ugandz in Atiomey
Genersl ve Salystor Abuki. Constitubionsi ’appea! No 1 of 1988.

In the instant case, the efied of application of rule 4(1) of Modifications To
The Fundamental Rights And Freedoms ( En‘xrcr&mem Procedure) Rules
192, Directions, 1996 (Legal Notice No 4 of 1296) is clearly inconsistent

“with article 3(4)(a) of the Consiitution. it sets t}nlse himit within which & atizen-

must file & petiton when arsce 3(4)(a) does not st such e limitizbon. The
rule is, thereioie, unconshiubonal. | intended 1o so declare. That wes the

rezson which prompied me to agree with my collezgues 10 overTuie the

preliminary cbjection.

Tuming now to consicenng the mesiis of the petivon iself, two i1ssues were

framed as foilows for determination of the court:-

(1) Wnether the impugned secbons of the Divorce Ad are



inconsisient with the sigted ertces of the Corstiuton as

clleged:;
(2) Whether the petitoners are entitied 1o the reliets sought

| have sizied ezrier in this judgment that | zgree with my Lord Justce

ol JA that e petton must succeed. | Heve only ofe o two ™

observations to make for emphesis only.

(1) Evidence:
The sfidavit evidence in suppori of the petiton shows that
sections 4(1) + (2); 5, 21, 22, 23, 24 znd 26 of the Divorce Act
discriminate on the basis of sex. Peter Ddungu Mzatovu and
Andrew Lomonye deponed o what they personelly
expenenced when they sought !egal advice to institute divorce

proceedings 1o termingie their respective marmizges with their

petitoner, deponed to he! practical experience with her chents
secking divorce. Dore Byemukame and Professor Oloke-
Onyanco ceponed to their knowiedoe as lewyers on the
imerpretation of the impugned sections of the Divorce Act vis &
vis the sizied articdes of the Constitution. According to them
thece sechons discriminate on the basis of sex and theretfore

inconsisient with siated arsicle of the Constituton.

There is  IN My VIEW, NO SENCUS dispute in the evicence beiore us. Mr. L.

Tibaruhz, the acting Sclicitor Generel deponed an affidavit in support of the

-
)

wives. Norzsh Matovu Winyi, the chairperson of the. first... |



responcent’s answel ic the petiton. His =fcavit is 1o the efiect hat the
impugned sections oi the Divorce Act ere nol inconsisient with the stated
aricies of the Consiitution beczuse arbce 273(1) of the Constitution

EMpOWErS COUTts armong others to repeal, modify, @ad of adapt such lews

to bring them Mo coriormity with this Constitution or otherwise for giving

effect to the Constitution.

= o e et

e e L S e D S e

e R TS e S S o S AT T ST
e L A NN T R vrrr i A
S ST N PRSI AR R e

R Presenting his argument, Ms Mayanje conienced thal the divorce Act i1s of
o the impugred secbons thereof are not inconsisient with the Constituton
because of arscie 273(1). According 10 her, under this article, courts are
enjoined to CONSTLE the existing law with the necessary modihcatons,
adaptetons, quelifications and exceptions &s may be necessary to bring
them or any of them within the Constituton.

Mr. Karugsbe responded that ericle 273 must be read together with arbicle
574. The latier arvce provides for the meking by the first President of law
tor Modificetion of exisiing law. ~Mr. -Karugabe _cubmitied - that -failure 10
comply with aricie 274 has produced precical difculies in the epphcation
of aricie 273(1)-

(2) The above arguments raise the question how courts

chould apply article 273{1)7
Other junsgictons with similar provisions In their Constitutions like our

ariice 273(1) heve considered ther provisions. Their consicersbon mMay

offer guidance 10 us.

14




In Tenzz=nig, their Constituton of 1884 conizins secton 4(1) of Act 16 of
1684 which provides in zlia:-

“... The court wiill consiTue the excating law , including
customary lew with such modificatons, adaptztions,
gualificstions and exceptions as may be necessary 1o

Constitutonal Amendment Act 1584 ie Biil of Richt”

in Ephrshim vs Fasiory end Ancther, Civil Appeal No 70 of 188¢ (1970)
LRC (Const) 757, the Tanzanian court was confronted with a case where
customary lew wes clleged 1o be inconsistent with a2 provision of the Bill of
Rights. A woman in ore of the clans In Tahz,ania had vailidly inherited &
piece of land from her father by will. She lzter soid the land 1o @ non clan
member. Their customary law coes not al!owl femele member of the clan
to sell-clan’s land. . The .posibon wes vd'rﬁerefl}t for @ male_member of the
clan. Her nephew sued the buyer to recover the lend daiming that the sale
wzs void a8 under then cusiomary law g femele member, like his zunt,
couid not sell cian's lend. The trial Magistiate ruled that the femzle
member of the dan had the right under the Constitution 1o sell the dlan iand
and that & mele member had the nght to  redeem it only on refunding the

purchese price.

On appeal, the Tanzznian Count of Appezal upheid that decision stating that

the customary law, s an exising law wzs construed as modified to be void




for being inconsisient with the provision of the Bill of Rights that provides
against discrimingtion on the basis of sex.

In Zimbabwe, their Constitubon  which came into force in 1880, has
section 4(1) which is in permatenz with our articlke 273(1). In the case of
Bull vs Minister of Home Afzirs (1887) LRC (Const) 547 & ceriain

Y prows.or T thair Cnminal Procedure and Ewidence AA "Cap 59 Testhicted™

the right to bail. This weas aileged 10 be in confiict with the nght to liberty In
the Bill of Rights. Court agreed that if indeed that provision in the Cnminal
Procedure Act was inconsistent with the right to liberty prescribed in the Bill
of Rights then it would be tsken s modified such that it did not exist
but void. However, the leamed judge found as 2 fact that the section In

quésﬁon w=< not inconsistent with any provision in the Bill of Rights. The
Supreme Count of Zimbebwe zgreed with the rezsoning of the trial judge.

The zbove cases provide persussive guide es to how arbcle 273(1) shouic
be applied. The general principie of statutory imerpreizton is the purpcsive
one. That mezsnt that the purpose of the sistute must be determined. In
the insizmi case, what is the purpose of the ariicie end what at did the makers
intend 1o achieve by i What mischief did they intend to remedy.

Article 273(1) provides:

“Subject 10 the provisions of this articie, the operation of
the existing lew afier the coming into force of this
Conshiution shall not be afiected by the coming into force
of this Constituton bul the existing law shzall be

16



constued with  swuch modificsions. adapkstions.

gusiificstions and exceptions as may be necesserny 1o

beng it imto  conformity with thic Consttution.”
(Emphasis acded).

| think that the message which the makers of the Constituton intended 1T

¢ e AT AT ST I e L D

I ool in thal arade is lood end GEET " They enjoined couns 1o clear
away existing laws that they find 10 be inconsistent with any provision of the
Constitution. They are 1o do that by mcdifying them cuch that they do not
exist but void. That does rot prevem the Constitutional Court from
declaring such & law unconstitutional.

In the instant cese, the evidence aveilzble reveals that secbons 4(1) & (2),
5, 21, 22 23, 24 and 26 of the Divorce Act ducmmmcie on the basis of sex.
This brings them into confiict with arbicies 21(1) (2), 31(1) and 33(1) & (6)
“zll of which provice against discnmington o& the basis of sex. Thisis e
--ground -for -modifying -or - decienng - them --vo;q—fonbeng _inconsistent-with - — -
these provisions of the Constituton. To the ‘extem that these sections of
the Diverce A discrimingie on the basis of sexes, contrary to aricles 21 (1)
& (2). 31(1) & 33(1) & (6) of the ConsHiution, they are null and void. This
mezans that the grounds for divorce cizted in'section 4(1) & (2) are nOwW
available to both sexes.  Similarly, the damages or compensation for
aduliery (S.21), costs against co-respondent (S. 22), glimony (S. 23 anc
24) and setbement under section 26 are now applicable 1o both sexes.




Application of this orcer is likely 1o meet some difficulbes. R is)tﬁere?ore 5
necessary that the refevent suthorities should teke approprigte remedial

steps as soon &s possible.

In the result | would sllow the petiton. | would declare that all the ebove

impugned sectons of the Divorce Act are inconsisient with the sbove

ciated aruges of the Consttuton. 1hey are, theretore, unconsational and

ot Ve

void. As all the other Jusbces on the penel agres, the petiton i1s hereby

sllowed. All the impugned sections of the Divdrce Act are declared
unconstitutional and void for being inconsisient with the siated articles of
the Constitution. No order is mace &< 1o costs since the petitoners prayed

SO.

AR

G.M. OKELLO.
JUSTICE OF APPEAIL

&
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[N GO Y R R WY L T

VERSUS

THE AT»TORNEY GENERAL ::iroosreozzsrenines: RESPONDENT

JUDGMENT OF A.LENMPAGI-BAHIGEINE.JA

1 agree with Twinomﬁjuni JA that this petition should succeed.

1 only wish 10 make a few comments just for emphasis. on the applicability of

Article 273 of the Constitution and the concept of equality, generally.

The grounds for the petition are as follows:

a) Section 4(1) of the Divorce Act (Cap.249) is inconsistent with

and contravenes Article 21(1) & (2). Article 31(1) and Article 33
(1) & (6) of the Constitution in so far as it permits a husband to
petition for dissolution of marriage solelv on the grounds of

adultery and does not afiord a wife the opportunity:



b)  Section 4(2) of the Divorce Act (Cap.249) is inconsistent with
and contravenes Article 21(1) & (2), Article 31(1) and Article
33(1) & (6) of the Constitution in so far as it requires a wife
seeking a divorce to rely on the multiple grounds of apostasy; or
incestuous adultery; or bicamy with adultery; or rape, sodomy,
_or bestiality: or adultery coupled with cruelty; or adultery

coupled with desertion without reasonable excuse for two years; |

sy QEEtion 5 0f “the-Diverce Act (Cap:249)isTinconsistent-with-an S
coptravenes Article 21(1) & (2), Article 31(1) and Article 33(1)
& (6) of the Constitution in s0 far as it obligates only a husband
to name the alleged adulterer as co-respondent and does not
require the same of a wife petitioning for divorce;

d)  Section 21 of the Divorce Act (Cap.249) is inconsistent with and
contravenes Article 21(1) & (2). Article 31(1) and Article 33(1)
& (6) of the Constitution js so far as it permits only a husband
petitioning for divorce to collect damages from the alleged
adulterer and does not allow a wife petitioning for the same
{rom the adulteress;

e) Section 22 of the Divorce Act (Cap.249) is inconsistent with and

20 contravenes Article 21(1) & (2). Article 31(1) and Article 33(1)
& (6) of the Constitution in s0 far as it permits only a husband
petitioning for divorce 10 coliect costs from a co-respondent and
does not afford a wife petitioning for divorce the same
opportunity:

f)  Section 23 and 24 of the Divorce Act (Cap.249) is inconsistent

with and contravenes Article 21. Article 31(1) of the




Constitution in so far as it permits only a wife 10 obtain alimony
and does not afford a husband the same opportunity:

o) Section 26 of the Divorce Act (Cap.249) is inconsistent with and
coniravenes Article 21(1) & (2), Article 31(1) and Article 33(1)
& (6) of the Constitution in so far as it permits a successful
‘husband petitioner 10 claim property of his wife and does no

afford the same opportunity 10 a successful wife petitioner.

The petitioners praved court 10 declare those sections of the Act inconsistent
with the aforementioned provisions of the Constitution and therefore null and

void.
We entertained this petition under Article 137 of the Constitution and [The
Fundamental Rights and Freedoms (Enforcement Procedure) Rules 1992]

Directions. 1996.

Ms Carol Mavanja. learned Senior State Ano&\ney, strenuously argued that the

~ challenged sections of-the Divorce Act were not null and void as the Divorce Act.. .

was saved by Article 273 of the Consutuuon. In support of this statement she

specially relied on Pvarali Abdul Rasau]l Esmail vs Adrian Sibo.

Constitutional Petition No. 9 of 1997 in which this court held that the

challenged Section 11(4) and (b). of the Expropriated Properties Act No.9 of
1982, prescribing unfair and inadequate compensation for compulsorily acquired
property was an exisng Jaw prior 10 the 1995 Constitution and that therefore
under Article 273 of the Constitution. the secuon would be construed, qualifiec
and adapted so as 1o conform 10 Article 26(2) (b)(1) of the Constitution which

rovides for prompt payment of fair and adequate compensation for the property.
p pa; ] )



Ms Mavania thought we could adopt the same procedure and save the challengec

sections of the Divorce Act.

Mr Phillip Karugaba, learned counsel for the petitioners, on the same pont
Jamented that the question of pre-existing law has never been considered in the
contexi of Article 273 and that therefore each day the Divorce Act continues 1

existence in its present form. it leads 10 new violations of women’s constitutional

R+ TN s Braved T coun 1o Srikedow the Tpugned seciomsT=s-r=rm=r
Article 273 reads:
«273(1) Subject to the provisions of this article. the operation of the
existing law afier the coming into force of this Constitution shall not
be affected by the coming into force of this Constitution but the
existing law shall be construed with such modifications, adaptations,
qualifications and exceptions as may bring it into conformity with this

Constitution.”

As pointed out in the Jead judeement, the Pyarali case (supra) was referred 10 us
under Article-137(5). -We referred. it-back to\.the. trial court with directions 10..
‘consmle and adapt section 11(4) and (b) of the Act so as 10 conform to Articie
26(2) (b) (1) and assess fair and adequale COMpENSsauon as prescribed by Article
273. The gist of the matter in that case was that compensation had 1o be paid ancd
promptly 100. as under the Constitution. However section 11 offered a lower
scale and the time of payment was not made of essence. Hence we referred the
matier back to the trial court with direcuons 10 complv with the Constitutional

requirements as required by Article 273 afier hearing the rest of the evidence




part of which it had already listened to. Compensation was not the only 1ssue in

‘ that case.

What we were saying in essence was that the trial court should have handled the
matter on its own motion by applying the Constitutional provisions on that one

issue and proceeded with the hearing.

oo s [ TS CI€AT {70 the

‘é’}‘(ﬁféss‘Word's‘*"()“f"}i\:rﬁcleﬂ"‘7“3“'th‘ar*th‘e'%onstim-em-—Assemb}_-‘ s
(C.A.) intended 10 do away with all the unjust existing laws which are
0 inconsistent with the Constitution in the new era afier the Constitution or let
them be treated as modified so that they are in line with the new Constitution.
This is in line with Article 2 which enshrines the sovereignty and supremacy of
the Constitution. Clause (2) thereof states:
«2 (2)1f any other law or any custom is inconsistent with any of the
provisions of this Constitution. the Constitution shall prevail,
and that other law or custom shall, to the extent of the
inconsistency. be void.” |
__ _The -unfortunate - situation -of. continuing -violations _by._some_ sections .of the _.. N
Divorce Act as Jamented by Mr Karugaba should therefore not arise because
20 although Article 30(4) obligates Parliament 10 make laws including amendments
for the enforcement of the rights and freedoms. this requirement has not received
the urgent atlention 1t warrants. Hence Article 273 saves the situation and fills
in the lacunae by empowering all courts of Judicature proceeding under Article
30(1) in their ordinary jurisdictions not 1o apply oppressive provisions of the Jaw

nor wait for petitions 1o be filed in this court.



Article 273 does not save oppressive provisions of the Jav. It 1s for emergency.
¢ as i1 were, pending petitions 10 this court. Its purpose is to enable all courts 1¢
remedv all the unjust exisung Jaws which must be subjected, as the occasion
arises, 10 rigorous tests and meticulous scrutiny to make sure that they are 1

consonance with the Constitutior. In this way the courts are able to grant redress

as conveniently and as speedily as possible.

e\ = are 7~ hOWe ver; = not ~entertaining ~this=petition=on-ref ereNEe=-DUL A1) = OUT e
interpretative capacity under Article 137(3) to declare whether the impugnec

10 sections are null and void and 1o grant redress should we consider 1t necessary.

1 turn briefly to the aspect of equality.

It is clear that the challenged secuons of the ﬁivorce Act 10 wit 4(1) and (2): 5.

21, 22, 23, 24 and 26 violate a woman’s constitutional right to equality on

ground of her sex while Articles 21(1) and (2); 31(1): 33(1) and (6) guarantee

that very right. \

Article 21 spells out: :\

21 _(1) All persons are equal bef ore and under the law in all spheres
of political. ecopomic. social and cultural Jife and in every other
20 respect and shall enjoy equal protection of the law.

(2) Without prejudice 1o clause (1) of this article, a person shall

..

{
ot be discriminated against on the ground of sex, . .

These sections have the effect of negating the concept that equality 1s & core
value of the Constitution. The preamble 10 the Constitution makes it clear that

the framers intended 1o build a popular and desirable Constitution based on the



principles of umity, peace. equality, democracy. ireedom, social jusuce and -

progress.

Jt is bevond dispute that no area of Jaw impacts on more WOmen with greater
force than the Domestic Law. The Divorce Act (Cap.249) 1s, however. archaic
in content as pointed out by Twinomujuni J.A. It is in substance a colonial relic
whereby the traditional patriarchal family elevated the husband as the head of the
iR and-Telegated the-womair toa subservl entrolerofbeing-a mere-appendagessssasss:
of the husband, without a separate Jegal existence. This concept of the family
o has been drastically altered in recent decades. Marriage is now viewed as an
equal partnership between husband and wife. Still. the old ideas and patierns
persist, as do then psvchological and economic ramifications.  That
notwithstanding, women are entitled to full equality in respect of the right to
form a family, their position within the functuoning family, and upon dissolution
of the family, so proclaims Article 31(1): Men and women of the age of
eightieen years and above. have the right to marry and to found a family and
are entitled to equal rights in marriage. during marriage and at its

dissolution.

>, It s well 1o remember that the rights of women are inalienable, interdependent
human rights which are essential in the development of any country and that the
paramount purpose of human rights and fundamental freedoms 1 thelr
enjoyment by all without discrimination which discrimination is manifest in The
Divorce Act. The concept of equality in the 1993 Constitution is founded on the
jdea that it is generally wrong and unacceptable 1o discriminate against people on
the basis of personal characteristics such as their race or gender. Legal rules,

however, continue 10 be made gender neutral so much so that there are no more




husbands or wives, onlv spouses. This step is in the right direction. 1t is turther
imporiant to note and appreciate that the 1995 Consututon is the most liberal
document in the area of women’s rights than anv other Constitution South of the
Sghara. This was noted at the Judicial Colloguium on the Application of
International Human Rights Law at the Domestic Level, held on 9-11
Sepiember 2003 in Arusha-Tanzania. It is fullv in consonance with the

International and Regional lnstruments relating to gender issues. (The

= CEnvention-on-the~Elimination of “All-forms=of  Discrimination~A gain st===m==
Women (CEDAW) which is the women's Bill of Rights and the Maputo
Protoco} on the Rights of Women in Africa [2003]). Be that as it may. is
implementation has not matched its spirit. There 1s urgent need for Parliament 10
enact the operational laws and scrape all the inconsistent laws so that the right 10
equality ceases to be an illusion but translates into real substantive equality based
on the reality of a woman’s life, but where Parliament procrastinates, the courts
of law being the bulwark of equity would not hesitate to fill the void when called

upon 1o do so or whenever the occasion arises.

1n sum. 1 agree that the impugned sections of the Divorce Act clearly violate and
are inconsistent with the stated Articles of the 1995 Constitution and are thus

null and void.
1 would therefore grant the declarations sought.

> 1 - ! ;oo Al ,‘I‘(\ O / .
Dated at Kampala this ... =, .57 ... dey~of .. YPAEna-X2004

A ENTNMpagi-Bahigeine ’
Justice of Appea!

[ga




THE REPUBLIC OF UGANDA
IN THE CONSTITUTIONAL COURT OF UGANDA
AT KAMPALA

CORAM: HON. JUSTICE G.M. OKELLO, JA.
HON. JUSTICE A.ENN. MPAGI-BAHIGEINE, JA.
HON. JUSTICE S.G. ENGWAU, JA.

AT T HON, JUSTICE AT TWINOMUJUNI AT

10

20

HON. JUSTCIE C.N.B. KITUMBA, JA.

CONSTITUTIONAL PETITION NO. 2 OF 2003.

BETWEEN

UGANDA ASSOCIATION OF WOMEN LAWYERS

DORA BYAMUKAMA

JACQUELINE ASIIMWE MWESIGE

PETER DDUNGU MATOVU |

JOE OLOKA ONYAGO :
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AND |

\ - -
THE ATTORNEY GENERAL == ————======= RESPONDENT

JUDGMENT OF HON. JUSTICE S.G. ENGWAL. JA.

1 had the benefit of reading in draft the judgment of A. Twinomujuni, J.A.
and 1 entirely agree with im that this petition be allowed with no order as
10 costs. 1 do not intend to repeat the facts ansing from the petiion because
Twinomujuni, J.A. has ably stated them. He also ably stated the
declarations being sought by the petiuoners. At the commencement of the
hearing of the petjtion; Ms. Carol Mayanja, learned Senior State Attorney.

raised one main preliminary objection to the petition. Her contention was



that the petition was ume-bared. She argued that under rule 4 ( 1) of the
Fundamental Rights and Freedoms (Enforcement Procedure) Rules. 1992 -
(Legal Notice No. 4 of 1996), this petition should have been lodged 1n
court within 30 davs after the date of the breach of the Consututon
complained of mn the petition. According 10 counsel, although the Divorce

Agﬁtﬁ__}_a{hgseggovjsiop_s are beingu_gbgl]enged in the petiuon was saved by

206

Article 273 (1) of the Constitution, the petiion was filed out of the
prescribed 30 days as stipulated by rule 4(1) of Legal Notice No. 4 of 1996.
In the premises, The petition, in her view, is incompetent and should be
dismissed.
Mr. Phillip Karugaba, learned counsel for the petiuoners, does not agree for
two reasons. Firstly, that the provisions of the Act complained of
constitute contipuing breach of the relevant articles of the Constitution
mentioned in the petiuon. \

\
Secondly, that article 3 (4) of the Constimtjo\n does not p]aAc'e“a‘ time limnit .
when a Constitutional Petition could be lodeed in court. In hus VIew,
Article 3 (4) places a duty on all citizens of Uganda 10 "AT ALL TIMES"

defend the Constitution by all means agajnst anv violation.
t

] am in agreement with Mr. Karugaba that the provisions of the Divorce
Act complained of constitute continuing breach of the Constituion. 1n that
regard the petition 1s not ime-barred. Further, the provisions of Article 3
(4) of the Constitution places a duty on all ciuzens of Uganda to AT ALL

TIMES defend the Constitution by all means. either peacefully or violently

Y



{0 Tesist anv atiempts to uncensutuuonally suspend, overthrow, abrogate o1
amend the Constitution. ln the premises, the door to the Constitutional
Court should remain wide open for people of Uganda to have access 10 1t at
4]l times for a declaration and redress under article 137 of the Constitution

in the event of anv violation. 1 do not think that the framers of the

__Constitution__had intended to amend the Constituvon by using the

10

provisions of rule 4 (1) of the Legal Notice No. 4 of 1996. The rule is a

subsidiary legislation which cannot prevail over the Constitution. The

Constitution prevails over it. 1n the premises, the 30 davs rule has no legal
effect as it is inconsistent with and contravenes Arucle 3 (4) of the

Constitution.

Having given the reasons for overruling the preliminarv objection, 1 wish
now 1o consider briefly the merits and demerits of the petiion by way of
emphasis only. It is the contention of the petitioners that sections 4 (1) &

(2) 5 21.22.23 and 26 of the Divorce Act ( CAP 215) are inconsistent and

in contravention of Amc]es 71 (1) and (7) 31 (1) and 3 3(1) and (6) of the

Constitution. In his judgment, Twinomujuni, J.A, has written down 1D
detail the provisions of the impugned sections of the Divorce Act and the
articles of the Constitution which they allegedly contravene. 1 do not.

therefore, intend to repeat the same here.

Under Article 21 of the Consutution; all persons are equal before and under
the law and a person shall not be discriminated against on the ground of sex

eic. Article 31 provides for men and women to have equal rights 1



marriage, during marriage and 1ts dissolution  Article 33 provides for

women to have full and equal dignity with men.

Mr. Karugaba then brought into question the impugned sections of the

Divorce Act, herein afier to be referred to as the Act. Under section 4 (1)

 of the Act, a husband may petition for dissolution of a marriage on the sole

10

2¢

ground of adultery. Secton 4 (2) of the Act provides a wife with several
grounds for divorce. In counsel's view, section 4 of the Act offends
Articles 21, 31 and 33 of the Constitution because 1t makes prescriptions

for divorce on the basis of sex.

In section 5 of the Act, a husband is required to name a co-respondent tC
his petition but there is no similar provision for a wife who seeks a divorce.
In counsel's view. that section is discriminatory and inconsistent with and
contravenes Articles 21 (1) & (2), 31 (1) and 33 (1) and (6) of the

Constitution.

]earned counsel submitied that section 22 of the Act permits onlv 2
husband petitioning for divorce 10 collect costs from a co-respondent and
does not afford a wife petiioning for a divorce the same opportumty. 1o
that context counse] argued that the secton is discriminatory, INCONSIStENt
with and contravenes Articles 21 (1) & (2). 31 (1) and 33 (1) & (6) of the

Constitution.

In section 25 of the Act. onlv a wife is permitted to obtamn alimony but e

husband does not have the same opportuity. Mr. Karugaba contended tha

R
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it 1s worth looking at the Constitution as a }who]e. M

the sections are discriminatory on the basis of sex and thev contravene the
provisions for equality before the law and equal rights in a marriage and

that these provisions presuppose a parasitic reJationship.

Finally, Mr. Karugaba vehemently attacked the provisions of section 26 of

petitioner to claim property of his wife and does not afford the same
opportunity 1o a successful wife petitioner. Consequently, Mr. Karugaba

praved for the petiuion to be allowed with no order as 10 COSts.

Ms. Mavanja, learned Senior State Atiorney for the respondent, however
submitted to the contrary. She said that the impugned sections of the
Divorce Act do not contravene the said Arucles of the Constitution and the
said International Conventions. She baselher argument oD OUr Previous

decisions 10 the effect that when imerprelinT provisions of the Constitution,

wn

that the Divorce Act which was saved by Article 273 of the Constitution
<hould not be said to be inconsistent with or in contravenuon of the
Constitution but rather to be construed with such modifications. adaptations
and qualificauons that are necessary 10 bring it into conformity with the
Constitution.

After considering the submissions of counsel for both parties, 1t 1s mY
considered view that the impugned secuons of the Divorce Act are
inconsistent with and coniravene Aruicles 21. 31 and 35 of the Consttution.

In the result 1 would allow this petinon with no order as 10 COSsts.

. Mavanja submitted



Dated at Kampala this -------=----=---=---mmmmoe- day of -----------mm-- 2004.

Hon. Justuice S.G Engwau
Justice of Appeal.
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1. UGANDA ASSOCIATION OF WOMEN LAWYERS]
2. DORA BYAMUKAMA ]
3. JAQUELINE ASIIMWE MWESIGE ]
4. PETER DDUNGU MATOVU IPETITIONERS
5. JOE OLOKA ONYANGO ]
6. PHILIP KARUGABA ]
VERSUS
THE ATTORNEY GENERAL:::::::::::::::::::::::::::::::::::::::::::::::::::RESPONDENT

JUDGMENT OF C.N.E. KITUMEA, JA

g
| have had the benefit of reading m\draft the judgment of

Twinomujuni, JA. | agree with him that the petition should

succeed with no orders as to Coste.

The petition and the declarations sought are contained in the lead
judgment and so are the arguments of counsel for both parties. |
will not, therefore, repeat them here. However, | would like 10

make some comment.

| will begin with the preliminary objection that the petition is
time barred because of the provisions of Rule 4(1), The
Fundamental Rights and Freegdoms (En%orcement Frocegure)

Rules, 1962 (Lega!l Notice No. 4 of 1656.)



This objection was dismissed by court. My reason for supporting
it © the dismissal ic that the tramers of the Constitution did not
A impose a time limit when a constitutional petition is to be filed.
If one takes such limitation to be time of perception, or when the
act of Parliament is enacted this would lead to absurd situation
whereby. all citizens of Uganda would D€ obliged to read all
statutes and find out whether any section thereof is inconsistent

g —====ith~any-article: of<the-ConstitUtion==l-agree-With-my--1€arN e .-

¥ brother that Rule 8(1) of The Fundamental Rights Freedoms

10 (Enforcement Procecdure) Rules, 1692 is a subsidiary legislation
that is hindering people’s access 1o the Constitutional Court and
has the efiect of amending the Constitution.
people's defence of the constitution which is a duty to be
observed all times as provided by article 3(4) of the
Constitution, in my view means, inter alia, filing a constitutional
petition to challenge any law which a itizen thinks violates the

Constitution. \

20 Regarding the impugned provisions of the Divorce Act, | entirely
agree that they are inconsistent with the provisions of the
Constitution as alleged in the petition.

In the result | would allow this petition with no order as to costs.

g

Dated at kampala this.. AT ... day of TNGIT e 2004.

ey >~
20 C.N.E. KITUMEA
JUSTICE OF APPEAL
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