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Certificate�as�to�Parties,�Rulings,�and�Related�Cases�

Parties.�The�parties�on�appeal�are�plaintiff-appellant�Adam�Robinson�and�

defendant-appellee�Department�of�Homeland�Security�Office�of�Inspector�

General.�

Rulings�under�review.�The�district�court’s�memorandum�opinion�

granting�the�Government’s�motion�to�dismiss�for�lack�of�subject-matter�

jurisdiction�is�under�review.�The�opinion�is�available�at�Robinson�v.�Dep’t�

Homeland�Sec.,�2022�WL�715466�(D.D.C.�Mar.�10,�2022).�

Related�cases.�There�are�no�related�cases�of�which�counsel�is�aware�

pending�before�this�Court.�This�Court�denied�Robinson’s�petition�for�initial�

hearing�en�banc�on�May�31,�2022.�

/s/�Brian�Wolfman�
Brian�Wolfman�

Counsel�for�Plaintiff-Appellant�
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Jurisdiction�

Robinson’s�district-court�complaint�challenges�a�decision�of�the�Merit�

Systems�Protection�Board�(MSPB)�holding�that�the�termination�of�Robinson’s�

employment�did�not�violate�the�Civil�Service�Reform�Act�or�Title�VII�of�the�

Civil�Rights�Act.�Joint�Appendix�(JA)�8-10.�The�district�court�was�authorized�

to�review�the�MSPB’s�decision�under�5�U.S.C.�§�7703(b)(2).�Whether�the�30-

day�filing�period�in�Section�7703(b)(2)�constrains�the�district�court’s�subject-

matter�jurisdiction�is�at�issue�in�this�appeal.�

On�March�10,�2022,�the�district�court�granted�the�Government’s�motion�to�

dismiss�for�lack�of�subject-matter�jurisdiction,�disposing�of�all�claims�of�all�

parties.�JA�76.�On�April�1,�2022,�Robinson�timely�filed�a�notice�of�appeal.�Id.�

at�85.�This�Court�has�jurisdiction�under�28�U.S.C.�§�1291.�

Pertinent�Statutory�Provision�

5�U.S.C.�§�7703(b)(2)�provides:�

Cases�of�discrimination�subject�to�the�provisions�of�section�7702�
of�this�title�shall�be�filed�under�section�717(c)�of�the�Civil�Rights�
Act�of�1964�(42�U.S.C.�2000e-16(c)),�section�15(c)�of�the�Age�
Discrimination�in�Employment�Act�of�1967�(29�U.S.C.�633a(c)),�
and�section�16(b)�of�the�Fair�Labor�Standards�Act�of�1938,�as�
amended�(29�U.S.C.�216(b)),�as�applicable.�Notwithstanding�any�
other�provision�of�law,�any�such�case�filed�under�any�such�
section�must�be�filed�within�30�days�after�the�date�the�individual�
filing�the�case�received�notice�of�the�judicially�reviewable�action�
under�such�section�7702.�
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Issues�Presented�

1.�Plaintiff-appellant�Adam�Robinson’s�complaint�was�filed�one�day�after�

the�expiration�of�the�30-day�filing�period�in�5�U.S.C.�§�7703(b)(2).�The�district�

court�held�that�the�tardiness�of�Robinson’s�complaint�gave�it�no�choice�but�

to�dismiss�because,�under�King�v.�Dole,�782�F.2d�274�(D.C.�Cir.�1986)�(per�

curiam),�Section�7703(b)(2)’s�30-day�filing�period�is�a�jurisdictional�time�bar�

not�amenable�to�any�equitable�exceptions.�

The�first�issue�is�whether�King�v.�Dole�should�be�overruled�because,�in�

light�of�Irwin�v.�Department�of�Veterans�Affairs,�498�U.S.�89�(1990),�and�its�

progeny,�Section�7703(b)(2)�is�a�nonjurisdictional�claim-processing�rule�

subject�to�equitable�tolling.�

2.�During�the�onset�of�the�COVID-19�pandemic,�plaintiff-appellant�Adam�

Robinson�drafted�a�pro�se�federal-court�complaint�challenging�a�decision�of�

the�MSPB�under�5�U.S.C.�§�7703(b)(2).�Four�days�before�Section�7703(b)(2)’s�

30-day�filing�period�would�have�expired,�Robinson�called�the�district�court�

clerk’s�office.�An�employee�there�informed�Robinson�that�the�court�was�not�

strictly�enforcing�filing�deadlines�because�of�the�public-health�emergency.�

Acting�on�this�information,�on�that�same�day,�Robinson�mailed�his�complaint�

to�the�district�court.�Robinson’s�complaint�was�filed�one�day�late.�

Assuming�Section�7703(b)(2)’s�filing�period�is�a�nonjurisdictional�claim-

processing�rule,�the�second�issue�is�whether�Robinson�has�presented�facts�

that�warrant�equitable�tolling�at�the�motion-to-dismiss�stage.�
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Statement�of�the�Case�

I.� Factual�background�

The�following�facts�are�taken�from�Adam�Robinson’s�amended�complaint�

and�declarations,�which�the�district�court�considered�in�granting�the�

Government’s�motion�to�dismiss�for�lack�of�subject-matter�jurisdiction�under�

Rule�12(b)(1).�JA�7-14,�58-70;�see�Herbert�v.�Nat’l�Acad.�of�Sci.,�974�F.2d�192,�197�

(D.C.�Cir.�1992).�Under�these�circumstances,�this�Court�accepts�as�true�the�

facts�presented�by�the�plaintiff.�Crowley�Gov’t�Servs.,�Inc.�v.�Gen.�Serv.�Admin.,�

38�F.4th�1099,�1102�n.3�(D.C.�Cir.�2022)�(citing�Schnitzer�v.�Harvey,�389�F.3d�

200,�202�(D.C.�Cir.�2004)).�

Robinson,�an�African�American�man,�worked�as�a�Program�Analyst�at�the�

Department�of�Homeland�Security’s�Office�of�Inspector�General.�JA�8-9.�

Robinson�was�assigned�to�what�is�known�as�an�ICE�Removals�project,�which�

identifies�barriers�faced�by�agency�officers�seeking�to�remove�undocumented�

detained�immigrants.�Id.�Robinson�conducted�lengthy�interviews�with�these�

officers�and�recorded�their�experiences�in�memoranda�of�records�(MORs).�Id.�

Robinson�maintains�that�his�supervisor�and�peers�subjected�him�to�unfair�

and�inconsistent�performance�standards.�Robinson’s�MORs�were�reviewed�

and�edited�by�Lorraine�Eide—the�team�leader�managing�Robinson’s�work.�

JA�9.�Eide�routinely�applied�more�stringent�standards�to�Robinson�compared�

to�the�standards�applied�to�Donna�Ruth,�Robinson’s�white�female�

colleague—who�also�worked�on�his�ICE�Removal�team.�Id.�Ruth�served�as�

an�additional�reviewer�of�Robinson’s�MORs�and�would�routinely�insert�a�
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litany�of�incorrect�statements�into�his�MORs�that�did�not�accurately�reflect�

the�interviews.�Id.�at�62.�Concerned�with�the�integrity�of�the�project�and�his�

own�professional�reputation,�Robinson�did�not�finalize�and�submit�the�

MORs�containing�the�false�information�added�by�Ruth.�See�id.�at�63.�

Eide�and�Donna�Mellies�(Robinson’s�supervisor)�did�not�care�whether�the�

MORs�contained�inaccuracies.�See�JA�62-63.�So,�Mellies�punished�Robinson�

by�issuing�an�Opportunity�to�Demonstrate�Adequate�Performance—�

effectively�placing�him�on�probation—and�ordered�him�to�finalize�the�

inaccurate�MORs.�Id�at�68-69.�

Robinson�then�filed�an�internal�agency�equal�employment�opportunity�

complaint�alleging�that�he�had�been�discriminated�against�on�the�basis�of�his�

race�and�sex.�JA�8.�Mellies�continued�to�evaluate�Robinson’s�work�more�

harshly�than�she�did�Ruth’s�comparable�work.�See�JA�9,�12.�After�filing�his�

complaint,�Robinson�was�fired�on�the�pretext�that�he�did�not�complete�his�

work�satisfactorily.�Id.�at�12.�

II.� Procedural�background�

In�February�2019,�Robinson�challenged�his�termination�before�the�MSPB.�

JA�8,�15.�Robinson�brought�what�is�known�as�a�“mixed�case,”�which�

combines�a�Title�VII�discrimination�claim�with�a�challenge�to�job�termination�

under�the�Civil�Service�Reform�Act,�5�U.S.C.�§�4303.�Id.�at�8,�77;�see�Butler�v.�

West,�164�F.3d�634,�638�(D.C.�Cir.�1999);�5�U.S.C.�§§�7702(a)(1),�7703(b)(2).�

4 



 

 
 

             

               

             

          

              

    

             

          

             

          

             

                

             

            

          

         

                                                 

           
             

         
            

            
               

           

USCA Case #22-5093 Document #1968807 Filed: 10/13/2022 Page 14 of 32 

On�May�20,�2020,�the�MSPB�issued�a�final�decision�adverse�to�Robinson.�

JA�15.�In�a�mixed�case,�a�plaintiff�seeking�further�review�must�sue�in�federal�

district�court�“within�30�days�after�the�date�the�individual�filing�the�case�

received�notice�of�the�judicially�reviewable�[MSPB]�action.”�5�U.S.C.�

§�7703(b)(2).�Thus,�Robinson�had�until�June�19,�2020,�to�sue�in�district�court.�

JA�50,�55-56.1�

Acting�pro�se,�on�June�15,�2020—during�the�early�stages�of�the�COVID-19�

pandemic�and�four�days�before�the�30-day�filing�period�would�expire—�

Robinson�called�the�district�court�clerk’s�office.�JA�59,�70.�An�employee�there�

informed�Robinson�that�“filing�deadlines�were�not�being�strictly�enforced�

due�to�the�Covid-19�pandemic.”�Id.�at�59.�That�same�day,�Robinson�mailed�

his�complaint�to�the�clerk’s�office�via�regular�U.S.�mail.�Id.�at�59,�70.�On�June�

20,�2020,�the�clerk’s�office�filed�Robinson’s�complaint�one�day�late.�ECF�1.�

Robinson�did�not�obtain�counsel�until�after�his�complaint�was�filed.�

The�Government�moved�to�dismiss�Robinson’s�complaint�for�lack�of�

subject-matter�jurisdiction�under�Rule�12(b)(1).�The�Government�relied�on�

1�The�phrase�“judicially�reviewable�action”�in�Section�7703(b)(2)�refers�to�
a�“decision�of�the�[MSPB]”�in�“mixed”�cases�when,�as�here,�the�employee�
does�not�petition�the�Equal�Employment�Opportunity�Commission�for�
further�review.�5�U.S.C.�§�7702(a)(3)(A).�The�decision�in�Robinson’s�case,�of�
which�Robinson�received�notice,�became�a�“decision�of�the�[MSPB]”�on�May�
20,�2020,�35�days�after�its�issuance.�JA�50.�The�parties�do�not�dispute�that�
Robinson’s�30-day�period�began�to�run�on�May�20,�2020.�
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King�v.�Dole,�782�F.2d�274�(D.C.�Cir.�1986)�(per�curiam),�which�held�that�

Section�7703(b)(2)’s�30-day�filing�period�is�jurisdictional.�

The�district�court�granted�the�Government’s�motion.�JA�76.�The�court�held�

that�because�Robinson�filed�his�claim�one�day�late,�it�“lack[ed]�jurisdiction�to�

hear�the�case�and�must�dismiss�it.”�Id.�at�81�(citing�King,�782�F.2d�274).�The�

court�observed�that�“King�has�been�subject�to�some�criticism,”�noting�that�

other�circuits�“have�concluded,�following�the�Supreme�Court’s�decision�in�

Irwin�v.�Dep’t�of�Veterans�Affairs,�498�U.S.�89�(1990),�that�§�7703(b)(2)’s�30-day�

time�limit�is�not�jurisdictional�and�can�be�equitably�tolled.”�Id.�at�82.�But�the�

district�court�held�that�it�was�bound�by�King�“unless�and�until�the�D.C.�

Circuit�overrules”�it.�Id.2�

Once�a�federal�court�finds�that�it�lacks�subject-matter�jurisdiction,�“the�

only�function�remaining�to�the�court�is�that�of�announcing�the�fact�and�

dismissing�the�cause.”�Steel�Co.�v.�Citizens�for�a�Better�Env't,�523�U.S.�83,�94�

(1998)�(quoting�Ex�parte�McCardle,�74�U.S.�(7�Wall.)�506,�514�(1869)).�The�

district�court�nevertheless�went�on�to�observe�in�dicta�that�“[e]ven�if�the�

2 Although�Robinson�accepted�that�King�controlled�below,�see�JA�80,�82�
n.4,�its�validity�is�properly�before�this�Court�because�the�district�court�passed�
on�the�issue�when�it�dismissed�the�complaint�based�on�King.�See�Blackmon-
Malloy�v.�U.S.�Capitol�Police�Bd.,�575�F.3d�699,�707�(D.C.�Cir.�2009).�And�
litigants�need�not�question�controlling�authority�in�a�lower�tribunal�to�
preserve�a�challenge�for�appellate�review.�See�Al�Bahlul�v.�United�States,�767�
F.3d�1,�10�n.5�(D.C.�Cir.�2014)�(en�banc);�see�also�MedImmune,�Inc.�v.�Genentech,�
Inc.,�549�U.S.�118,�125�(2007).�
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Court�were�free�to�disregard�King,�Robinson�still�would�not�clear�the�high�

bar�for�equitable�tolling.”�JA�82.�The�court�reasoned�that�Robinson�could�not�

rely�on�the�clerk’s�office�employee’s�statement�to�excuse�his�late�filing�

because�Robinson�mailed�the�complaint�on�the�same�day�that�he�called�the�

clerk’s�office,�and�the�clerk’s�office�cannot�extend�statutory�deadlines.�Id.�The�

court�never�addressed�the�possibility�that�Robinson�was�entitled�to�tolling�

because�he�was�misled�by�the�employee’s�statement�that�deadlines�were�not�

being�strictly�enforced�due�to�COVID-19.�See�id.3�

Robinson�sought�initial�hearing�en�banc,�asking�this�Court�to�overrule�

King�in�light�of�Irwin�and�its�progeny.�On�May�31,�2022,�this�Court�denied�

Robinson’s�petition.�JA�86.�

Summary�of�Argument�

I.�This�Court’s�decision�in�King�should�be�overruled.�King’s�premise—that�

filing�deadlines�running�in�favor�of�the�government�are�jurisdictional�and�

not�subject�to�equitable�tolling—has�eroded�under�the�weight�of�three�

decades�of�Supreme�Court�precedent.�Starting�with�Irwin�v.�Department�of�

Veterans�Affairs,�498�U.S.�89�(1990),�and�extending�to�last�Term’s�unanimous�

3�After�the�court�dismissed�the�complaint�for�lack�of�subject-matter�
jurisdiction�under�King,�it�denied�the�Government’s�motion�in�the�alternative�
for�summary�judgment,�see�JA�84,�which�focused�mainly�on�the�merits�of�
Robinson’s�employment�claims�but�argued�briefly�that�Robinson�was�not�
entitled�to�equitable�tolling,�principally�on�the�ground�that�Section�7703(b)(2)�
is�jurisdictional�and�thus�not�subject�to�any�equitable�exceptions.�ECF�24-3�at�
6;�see�also�ECF�29�at�3-4.�
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decision�in�Boechler,�P.C.�v.�Commissioner�of�Internal�Revenue,�142�S.�Ct.�1493�

(2022),�the�Court�has�repeatedly�held�that�all�statutory�filing�deadlines—�

whether�involving�private�parties�or�the�government—are�presumptively�

nonjurisdictional�and�subject�to�equitable�tolling�absent�a�clear�contrary�

statement�by�Congress.�

Other�circuits,�following�the�Supreme�Court’s�cue,�have�held�that�Section�

7703(b)(2)’s�30-day�filing�period�is�a�nonjurisdictional�claim-processing�rule�

subject�to�equitable�tolling.�And,�post-King,�this�Court�has�ruled�that�other�

statutory�filing�deadlines�are�nonjurisdictional�in�light�of�Irwin.�Conditions�

are�thus�ripe�for�this�Court�to�overrule�King�via�an�Irons�footnote.�

II.�Robinson�has�presented�enough�facts�to�survive�the�Government’s�

motion�to�dismiss�on�equitable-tolling�grounds.�Robinson�diligently�

pursued�his�claim�pro�se,�and,�when�confronted�with�the�logistical�

complications�of�COVID-19,�he�called�the�district�court�clerk’s�office,�which�

gave�him�faulty�advice�that�deadlines�were�not�being�strictly�enforced.�These�

conditions�entitle�Robinson�to�one�day�of�forbearance.�

Standard�of�Review�

“A�district�court’s�dismissal�for�lack�of�subject�matter�jurisdiction�is�

reviewed�de�novo.”�Crowley�Gov't�Servs.,�Inc.�v.�Gen.�Servs.�Admin.,�38�F.4th�

1099,�1105�(D.C.�Cir.�2022)�(citation�omitted).�This�Court�accepts�all�“material�

factual�allegations”�as�true�and�construes�them�liberally,�“granting�plaintiff�

the�benefit�of�all�inferences”�derived�from�those�facts.�Am.�Nat.�Ins.�Co.�v.�
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F.D.I.C.,�642�F.3d�1137,�1139�(D.C.�Cir.�2011)�(citations�and�quotation�marks�

omitted).�

Argument�

I.� King�v.�Dole�should�be�overruled.�

A.� Under�Irwin�and�its�progeny,�Section�7703(b)(2)’s�30-day�filing�
period�is�a�nonjurisdictional�claim-processing�rule�amenable�
to�equitable�tolling.�

A�long�line�of�post-King�Supreme�Court�precedent�establishes�a�

presumption�that�statutory�filing�deadlines,�including�those�running�in�favor�

of�the�government,�are�nonjurisdictional�claim-processing�rules�subject�to�

equitable�tolling�absent�a�clear�contrary�statement�by�Congress.�Nothing�in�

Section�7703(b)(2)�rebuts�that�presumption.�

1.�Courts�may�treat�statutes�of�limitations�as�jurisdictional�“only�if�

Congress�has�‘clearly�state[d]’�as�much.”�United�States�v.�Kwai�Fun�Wong,�575�

U.S.�402,�409�(2015)�(quoting�Sebelius�v.�Auburn�Reg’l�Med.�Ctr.,�568�U.S.�145,�

153�(2013)).�Beginning�with�Irwin�v.�Department�of�Veterans�Affairs,�the�Court�

has�sought�to�bring�clarity�to�the�lower�federal�courts�by�ending�its�“ad�hoc”�

approach�in�favor�of�a�“general�rule”�holding�that�filing�deadlines�for�suits�

against�the�government�are�subject�to�equitable�tolling.�498�U.S.�89,�95�(1990).�

The�prior�approach,�the�Court�stated,�had�“the�disadvantage�of�continuing�

unpredictability�without�the�corresponding�advantage�of�greater�fidelity�to�

the�intent�of�Congress.”�Id.�at�95.�Thus,�Irwin�explained,�a�“rebuttable�
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presumption�of�equitable�tolling”�applies�to�“suits�against�the�United�

States.”�Id.�at�95-96.�

In�the�years�since,�the�Supreme�Court�has�repeatedly�affirmed�Irwin’s�

holding�that�statutory�filing�deadlines�running�in�favor�of�the�government�

are�presumptively�nonjurisdictional�claim-processing�rules�subject�to�

equitable�tolling.�See,�e.g.,�Boechler,�P.C.�v.�Comm'r�of�Internal�Revenue,�142�S.�

Ct.�1493,�1500�(2022);�Kwai�Fun�Wong,�575�U.S.�at�410.�Just�last�Term�in�

Boechler,�a�unanimous�Court�explained�that�“[e]quitable�tolling�is�a�

traditional�feature�of�American�jurisprudence�and�a�background�principle�

against�which�Congress�drafts�limitations�periods,”�so�courts�should�“not�

understand�Congress�to�alter�that�backdrop�lightly.”�142�S.�Ct.�at�1500�(citing�

Irwin,�498�U.S.�at�95-96).�

Claim-processing�rules�“simply�instruct�‘parties�[to]�take�certain�

procedural�steps�at�certain�specified�times’�without�conditioning�a�court’s�

authority�to�hear�the�case�on�compliance�with�those�steps.”�Boechler,�142�S.�

Ct.�at�1497�(quoting�Henderson�v.�Shinseki,�562�U.S.�428,�435�(2011)).�

Conversely,�a�jurisdictional�rule�“mark[s]�the�bounds�of�a�‘court’s�

adjudicatory�authority.’”�Id.�(quoting�Kontrick�v.�Ryan,�540�U.S.�443,�455�

(2004)).�It�tells�a�court�which�class�of�cases�it�may�decide�or�which�category�

of�persons�over�whom�it�may�exercise�authority.�See�Fort�Bend�County�v.�

Davis,�139�S.�Ct.�1843,�1848�(2019)�(citing�Kontrick,�540�U.S.�at�455).�The�

distinction�between�jurisdictional�requirements�and�nonjurisdictional�claim-

processing�rules�is�important�because�“[j]urisdictional�requirements�cannot�

10 
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be�waived�or�forfeited,�must�be�raised�by�courts�sua�sponte,�and�…�do�not�

allow�for�equitable�exceptions.”�Boechler,�142�S.�Ct.�at�1497�(citations�

omitted).�

Mindful�of�these�characteristics,�the�Supreme�Court�has�held�that�the�

words�of�a�statute�“must�plainly�show�that�Congress�imbued�a�procedural�

bar�with�jurisdictional�consequences.”�Boechler,�142�S.�Ct.�at�1497�(quoting�

Kwai�Fun�Wong,�575�U.S.�at�410).�Put�otherwise,�statutory�filing�deadlines�

should�only�be�read�to�be�jurisdictional�if�“the�text�…�clearly�mandate[s]”�it.�

Id.�at�1498.�

2.�Applying�the�Supreme�Court’s�modern�precedent�to�Section�

7703(b)(2)’s�30-day�filing�period�reveals�a�“quintessential�claims�processing�

rule[],”�Kwai�Fun�Wong,�575�U.S.�at�410�(citation�omitted),�because�Section�

7703(b)(2)�sets�forth�the�steps�a�litigant�must�take�rather�than�“conditioning�

a�court’s�authority�to�hear�the�case�on�compliance�with�those�steps.”�Boechler,�

142�S.�Ct.�at�1497.�Section�7703(b)(2)�states�that�a�suit�“must�be�filed�within�

30�days”�from�when�the�litigant�received�notice�of�the�MSPB’s�decision.�Like�

most�filing�deadlines,�Section�7703(b)(2)�is�“framed�in�mandatory�terms.”�

Kwai�Fun�Wong,�575�U.S.�at�410.�But�that�is�not�enough�“to�tag�a�statute�of�

limitations�as�jurisdictional�and�so�prohibit�a�court�from�tolling�it.”�Id.�

Instead,�“Congress�must�do�something�special,�beyond�setting�an�exception-

free�deadline.”�Id.;�compare,�e.g.,�26�U.S.C.�§�6213(a)�(providing�that�“[t]he�Tax�

Court�shall�have�no�jurisdiction�to�enjoin�any�action�or�proceeding�or�order�any�
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refund�under�this�section�unless�a�timely�petition�for�a�redetermination�of�

the�deficiency�has�been�filed�…”)�(emphasis�added).�

Here,�Congress�has�done�nothing�to�indicate�that�the�30-day�filing�period�

is�jurisdictional.�Section�7703(b)(2)�uses�“mundane�statute-of-limitations�

language”�and�speaks�only�to�the�obligations�of�the�prospective�litigant.�See�

Kwai�Fun�Wong,�575�U.S.�at�410-11.�And,�as�indicated,�it�“speaks�only�to�a�

claim’s�timeliness,�not�to�a�court’s�power.”�Id.�at�410.�Thus,�the�text�does�not�

clearly�“mandate�[a]�jurisdictional�reading.”�Boechler,�142�S.�Ct.�1498.�The�

statute’s�text�is�also�silent�on�whether�Congress�sought�to�override�the�

general�“background�principle”�that�federal�courts�have�the�power�to�toll�

filing�deadlines.�Id.�at�1500.�Thus,�Section�7703(b)(2)’s�30-day�filing�deadline�

is�a�nonjurisdictional�claim-processing�rule�subject�to�equitable�tolling.�

B.� This�Court�should�overrule�King�via�an�Irons�footnote.�

As�just�explained,�King�v.�Dole,�782�F.2d�274�(D.C.�Cir.�1986)�(per�curiam),�

cannot�be�squared�with�Supreme�Court�precedent.�And�King�is�also�at�odds�

with�the�combined�weight�of�circuit�authority,�including�a�recent�on-point�

precedent�of�this�Court.�Thus,�like�this�Court�did�with�respect�to�an�

analogous�statutory�filing�deadline,�see�Jackson�v.�Modly,�949�F.3d�763,�776�&�

n.14�(D.C.�Cir.�2020),�King�should�be�overruled�via�an�Irons�footnote.�See�

Policy�Statement�on�En�Banc�Endorsement�of�Panel�Decisions�(Jan.�17,�1996)�

12 
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(Policy�Statement)�(citing�Irons�v.�Diamond,�670�F.2d�265,�267-68�&�n.11�(D.C.�

Cir.�1981)).4�

Applying�this�Court’s�Irons�policy,�the�circumstances�here�“do�not�

warrant�the�heavy�administrative�burdens�of�full�en�banc�hearing.”�Policy�

Statement�at�1�(citing�Irons,�670�F.2d�at�267-68�&�n.11).�Cases�amenable�to�use�

of�an�Irons�footnote�include�when�“an�intervening�Supreme�Court�decision,�

or�the�combined�weight�of�authority�from�other�circuits”�convince�a�panel�of�

this�Court�that�circuit�precedent�“is�clearly�an�incorrect�statement�of�current�

law.”�Id.�After�circulating�a�draft�opinion�and�memorandum,�“an�absolute�

majority�of�the�active�members�of�the�court”�must�vote�to�overrule�the�errant�

precedent.�Id�at�2.�This�Court�has�already�denied�a�request�for�initial�hearing�

en�banc,�JA�86,�so�the�Irons�procedure�is�a�sensible�means�for�abrogating�King.�

1.�This�case�does�not�justify�the�administrative�burden�of�a�full�en�banc�

hearing.�This�Court�recently�came�to�that�conclusion�with�respect�to�a�similar�

question�in�Jackson�v.�Modley,�949�F.3d�at�776�&�n.14.�There,�this�Court�applied�

the�Irwin�presumption�and�held�that�the�general�six-year�filing�deadline�for�

claims�against�the�government,�see�28�U.S.C.�§�2401(a),�is�a�claim-processing�

rule�subject�to�equitable�tolling,�rather�than�a�no-exceptions,�jurisdictional�

bar.�Jackson,�949�F.3d�at�776-77.�In�doing�so,�Jackson�overruled�prior�

precedents�of�this�Court�via�an�Irons�footnote.�Id.�at�776�&�n.14�(abrogating�

the�“long-held�rule”�that�Section�2401(a)�is�jurisdictional�and�citing�the�now-

4�Available�at�https://perma.cc/7W33-A4WH.�
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overruled�decisions�in�P�&�V�Enters.�v.�U.S.�Army�Corps�of�Eng'rs,�516�F.3d�

1021,�1026�(D.C.�Cir.�2008),�and�Spannaus�v.�U.S.�Dep't�of�Justice,�824�F.2d�52,�

55�(D.C.�Cir.�1987)).�

2.�Post-King�Supreme�Court�decisions�and�the�combined�weight�of�

authority�from�other�circuits�demand�that�King�be�overruled.�As�already�

shown�(at�9-12),�King�cannot�be�reconciled�with�a�long�line�of�subsequent�

Supreme�Court�precedent.�

The�combined�weight�of�circuit�authority�also�signals�that�King�is�wrong.�

Circuits�examining�Section�7703(b)(2)�after�Irwin�have�uniformly�held�that�it�

is�a�nonjurisdictional�claim-processing�rule�subject�to�equitable�tolling.�See�

Montoya�v.�Chao,�296�F.3d�952,�957�(10th�Cir.�2002);�Blaney�v.�United�States,�34�

F.3d�509,�513�(7th�Cir.�1994);�Nunnally�v.�MacCausland,�996�F.2d�1,�4�&�n.5�(1st�

Cir.�1993);�Washington�v.�Garrett,�10�F.3d�1421,�1437�(9th�Cir.�1993);�cf.�Dean�v.�

Veterans�Admin.�Reg'l�Off.,�943�F.2d�667,�670�(6th�Cir.�1991)�(holding�that�

Section�7703(b)(2)�is�jurisdictional�based�on�earlier�precedent�but�noting�that�

“[i]f�we�were�writing�on�a�clean�slate,�we�might�well�be�persuaded”�

otherwise).�

Outside�the�Section�7703(b)(2)�context,�the�courts�of�appeals�(including�

this�Court)�have�relied�on�the�Irwin�presumption�to�overrule�circuit�

precedent�that�classified�other�statutory�filing�deadlines�as�jurisdictional.�In�

Jackson,�as�already�noted,�this�Court�employed�an�Irons�footnote�to�overrule�

prior�circuit�precedent�holding�that�28�U.S.C.�§�2401(a)’s�six-year�filing�

deadline�is�a�nonjurisdictional�claim-processing�rule�amenable�to�equitable�
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tolling.�Jackson,�949�F.3d�at�776�&�n.14.�The�en�banc�Federal�Circuit�came�to�

the�same�conclusion�when�overruling�circuit�precedent�that�classified�filing�

deadlines�under�the�Vaccine�Act�as�jurisdictional.�See�Cloer�v.�Sec'y�of�Health�

&�Hum.�Servs.,�654�F.3d�1322,�1340-42�(Fed.�Cir.�2011)�(en�banc).�

Panels�in�other�circuits,�acting�without�the�imprimatur�of�an�en�banc�

court,�found�Irwin�and�its�progeny�so�clear�that�that�they�overruled�circuit�

precedent�and�held�statutory�filing�deadlines�were�nonjurisdictional�claim-

processing�rules�subject�to�equitable�tolling.�See�In�re�Bonvillian�Marine�Serv.,�

Inc.,�19�F.4th�787,�794�(5th�Cir.�2021);�Hawver�v.�United�States,�808�F.3d�693,�

694�(6th�Cir.�2015);�Volpicelli�v.�United�States,�777�F.3d�1042,�1045-47�(9th�Cir.�

2015).�

In�sum,�this�Court�should�employ�the�Irons�procedure�to�overrule�King�

and�hold�that�Section�7703(b)(2)’s�30-day�filing�period�is�a�nonjurisdictional�

claim-processing�rule�amenable�to�equitable�tolling.�

II.� Robinson�has�presented�sufficient�facts�to�establish�equitable�
tolling�and�overcome�the�Government’s�motion�to�dismiss.�

If�Section�7703(b)(2)’s�30-day�filing�period�is�a�nonjurisdictional�claim-

processing�rule,�as�we�maintain,�then�Robinson�has�presented�sufficient�facts�

to�establish�equitable�tolling�and�overcome�the�Government’s�motion�to�

dismiss.�

Equitable�tolling�should�be�granted�when�a�litigant�“has�been�pursuing�

his�rights�diligently”�and�“some�extraordinary�circumstance�stood�in�his�

way.”�Young�v.�Sec.�&�Exch.�Comm’n,�956�F.3d�650,�655�(D.C.�Cir.�2020)�

15 
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(quoting�Pace�v.�DiGuglielmo,�544�U.S.�408,�418�(2005)).�True,�a�litigant�must�

clear�a�high�bar�before�a�court�will�equitably�toll�a�filing�deadline.�See�Head�

v.�Wilson,�792�F.3d�102,�111�(D.C.�Cir.�2015).�But�courts�must�also�obey�

equity’s�purpose:�“to�‘relieve�hardships�…�aris[ing]�from�a�hard�and�fast�

adherence’�to�more�absolute�legal�rules.”�Holland�v.�Florida,�560�U.S.�631,�650�

(2010)�(quoting�Hazel-Atlas�Glass�Co.�v.�Hartford-Empire�Co.,�322�U.S.�238,�248�

(1944)).�Thus,�“equitable�tolling�must�be�applied�flexibly,�case�by�case,�

without�retreating�to�‘mechanical�rules’�or�‘archaic�rigidity.’”�Menominee�

Indian�Tribe�of�Wisconsin�v.�United�States,�764�F.3d�51,�58�(D.C.�Cir.�

2014),�aff'd,�577�U.S.�250�(2016)�(quoting�Holland,�560�U.S.�at�649-50).�

Furthermore,�at�this�pre-trial�stage,�a�litigant�seeking�forbearance�need�

not�prove�conclusively�that�equitable�relief�is�appropriate.�Instead,�in�

response�to�a�motion�to�dismiss,�a�litigant�like�Robinson�need�only�present�

“sufficient�factual�matter,�accepted�as�true,�to�state�a�claim”�for�equitable�

tolling�“that�is�plausible�on�its�face.”�See�Ashcroft�v.�Iqbal,�556�U.S.�662,�678�

(2009)�(quoting�Bell�Atl.�Corp.�v.�Twombly,�550�U.S.�544,�570�(2007))�(quotation�

marks�omitted).�This�Court�also�views�“the�justifications�for�delay�…�in�the�

light�most�favorable�to�plaintiff.”�Phillips�v.�Heine,�984�F.2d�489,�492�(D.C.�Cir.�

1993).�Robinson�has�met�these�standards.�

Extraordinary�circumstances—precipitated�by�the�outbreak�of�COVID-

19—stood�in�Robinson’s�way.�“To�count�as�sufficiently�‘extraordinary’�to�

support�equitable�tolling,�the�circumstances�that�caused�a�litigant’s�delay�

must�have�been�beyond�its�control.”�Menominee�Indian�Tribe�of�Wisconsin,�764�

16 
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F.3d�at�58�(citation�omitted).�The�regional�outbreak�of�a�global�pandemic�was�

(of�course)�not�within�Robinson’s�control.�See,�e.g.,�Dunn�v.�Baca,�2020�WL�

2525772,�at�*2�(D.�Nev.�May�18,�2020)�(“[T]he�COVID-19�pandemic�is�an�

extraordinary�circumstance�that�is�preventing�parties�from�meeting�

deadlines�established�both�by�rules�and�by�statutes.”);�cf.�Nat'l�Fed'n�of�Indep.�

Bus.�v.�Dep’t�of�Labor,�142�S.�Ct.�661,�670�(2022)�(Breyer,�J.,�dissenting)�(“Every�

day,�COVID–19�poses�grave�dangers�to�the�citizens�of�this�country�…�[t]he�

disease�has�by�now�killed�almost�1�million�Americans�and�hospitalized�

almost�4�million.”).�

And�COVID-19�did�not�just�impose�a�singular�extraordinary�

circumstance,�but�instead�“creat[ed]�logistical�hurdles�(to�say�the�least)�in�

almost�every�aspect�of�life,�legal�practice�included.”�See�United�States�v.�King,�

2022�WL�579483,�at�*8�(D.D.C.�Feb.�25,�2022).�Thus,�considering�“the�full�

picture�with�which�[a�litigant]�is�contending,”�Socha�v.�Boughton,�763�F.3d�

674,�685�(7th�Cir.�2014),�courts�have�tolled�filing�deadlines�when�pro�se�

litigants�have�encountered�“issues�in�attempting�to�timely�file�…�while�

facing�the�impact�of�a�global�pandemic.”�See�Monroe�v.�United�States,�2020�WL�

6547646,�at�*3�(E.D.�Va.�Nov.�6,�2020).�

Robinson�faced�head-on�the�regional�impacts�of�the�pandemic�while�

attempting�to�file�his�case�pro�se.�During�the�30-day�filing�period,�the�District�

of�Columbia,�and�the�surrounding�areas�of�Virginia�and�Maryland�

(including�where�Robinson�lives),�were�under�emergency�COVID-19�

restrictions.�See�In�Re:�Further�Extension�of�Postponed�Court�Proceedings�in�

17 
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Standing�Order�20-9�and�Limiting�Court�Operations�in�Exigent�Circumstances�by�

the�COVID-19�Pandemic,�No-20-9�(BAH)�at�1-2�&�n.1�(D.D.C.�May�26,�2020)�

(District�Court�COVID-19�Emergency�Order)�(collecting�emergency�orders�

from�Virginia,�Maryland,�and�the�District�of�Columbia).5�Most�institutions�

were�closed�or�operating�under�modified�procedures.�And�the�institutions�

that�remained�open—like�the�district�court—were�subject�to�limited�

operations.�See�id.�But�for�the�chaotic�onset�of�the�pandemic,�Robinson�may�

have�personally�brought�his�complaint�to�the�district�court.�Instead,�

Robinson�sensibly�decided�to�call�the�district�court�clerk’s�office�to�seek�

clarification�on�the�filing�of�his�claim.�See�JA�59,�70.�When�considering�the�

full�picture�Robinson�faced—and�his�pro�se�status—it�was�reasonable�for�

Robinson�to�rely�on�the�information�he�received�from�the�district�court�in�

deciding�to�submit�his�claim�via�U.S.�mail.�

Robinson�also�diligently�pursued�his�rights.�To�be�sure,�“equity�aids�the�

vigilant,�not�those�who�slumber�on�their�rights.”�Smith�v.�Davis,�953�F.3d�582,�

590�(9th�Cir.�2020)�(quoting�1�John�Norton�Pomeroy,�A�Treatise�on�Equity�

Jurisprudence�as�Administered�in�The�United�States�of�America�393�(1881)).�Far�

from�slumbering,�Robinson�tenaciously�pursued�his�rights�throughout�this�

litigation.�After�being�fired,�Robinson�timely�brought�a�mixed�claim�before�

the�MSPB,�alleging�wrongful�termination�under�the�Civil�Service�Reform�

Act,�5�U.S.C.�§�4303,�and�discrimination�under�Title�VII.�JA�8,�15.�And�after�

5�Available�at�https://perma.cc/Z4VE-74CE.�
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litigating�his�case�before�the�MSPB�(including�a�two-day�hearing,�see�JA�15),�

Robinson—still�acting�pro�se—drafted�a�district-court�complaint�to�

challenge�the�MSPB’s�adverse�decision.�ECF�1.�

Facing�emergency�COVID-19�restrictions�at�his�home�in�Montgomery�

County,�Maryland,�see�JA�7,�and�in�the�District�of�Columbia,�on�June�15,�2020,�

Robinson�“called�the�clerk’s�office�to�ask�about�the�processing�of�mail�during�

the�Covid-19�outbreak�and�was�informed�that�filing�deadlines�during�this�

period�were�not�being�strictly�enforced�due�to�the�pandemic.”�JA�70;�see�also�

JA�59;�District�Court�COVID-19�Emergency�Order�at�1�&�n.1�(citing�

emergency�orders�in�effect�in�Montgomery�County�and�the�District�of�

Columbia�on�June�15,�2020,�when�Robinson�called�the�district�court�clerk’s�

office).�Reasonably�acting�on�this�information,�Robinson�mailed�his�

complaint�the�same�day�of�his�conversation�with�the�clerk’s�office�(four�days�

before�the�filing�deadline).�JA�59,�70.�The�complaint�was�filed�just�one�day�

late,�on�June�20,�2020.�ECF�1.6�

6�In�a�supplemental�response�to�the�Government’s�motion�to�dismiss�and�
motion�in�the�alternative�for�summary�judgment,�Robinson�submitted�
factual�material�that�principally�concerned�the�merits�of�his�underlying�
employment�claims,�but�also�included�a�signed�declaration�with�the�facts�
relevant�to�his�equitable-tolling�claim.�See�ECF�30,�30-1,�30-2,�30-3;�JA�70.�The�
Government�objected�that�Robinson’s�submission�was�procedurally�
defective.�ECF�32.�But�Robinson’s�signed�declaration,�as�the�district�court�
noted,�contained�“no�additional�evidence”�beyond�what�was�in�the�unsigned�
declaration�that�Robinson�earlier�submitted�in�support�of�his�opposition�to�

19 
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Even�absent�the�kind�of�extraordinary�circumstances�created�by�COVID-

19,�courts�have�held�that�mistaken�or�misleading�advice�from�court�

employees�is�sufficient�to�toll�a�filing�period.�See�Montgomery�v.�Comm’r.�of�

Social�Sec.,�403�F.�Supp.�3d�331,�341-42�(S.D.N.Y.�2018)�(equitably�tolling�a�

filing�period�because�a�clerk�told�a�pro�se�plaintiff�that�she�could�come�back�

the�“next�week”�to�file�her�complaint);�Scary�v.�Phila.�Gas�Works,�202�F.R.D.�

148,�153�(E.D.�Pa.�2001)�(equitably�tolling�a�filing�period�where�a�clerk’s�office�

employee’s�statement�“had�the�effect�of�misleading�the�plaintiff”);�see�also�

Smith�v.�Holder,�806�F.�Supp.�2d�59,�63-64�(D.D.C.�2011)�(equitably�tolling�a�

filing�period�where�the�plaintiff�failed�to�timely�file�her�complaint�because�

the�plaintiff’s�agent�misunderstood�instructions�on�a�courthouse�sign).�

Again,�here,�during�an�unprecedented�state�of�emergency,�Robinson—�

acting�pro�se—sought�clarity�from�the�court�but�received�incorrect�

instructions�from�the�clerk’s�office.�See�JA�59,�70.�Accepting�the�totality�of�the�

facts�as�true�and�viewing�them�in�the�light�most�favorable�to�Robinson,�this�

Court�should�hold�that�the�circumstances�warrant�equitable�tolling�at�this�

stage�of�the�proceedings.�

Conclusion�

This�Court�should�vacate�the�district�court’s�judgment�and�remand�for�

further�proceedings.�

the�Government’s�motions.�JA�81-82�n.3;�compare�JA�59�(unsigned�
declaration),�with�JA�70�(signed�declaration).�

20 
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Respectfully�submitted,�

Charles�Tucker,�Jr.� /s/�Brian�Wolfman�
TUCKER�MOORE�GROUP,�LLP� Brian�Wolfman�
8181�Professional�Place,�Suite�117� Esthena�L.�Barlow�
Hyattsville,�MD�20785� Madeline�Meth�
(301)�577-1175� GEORGETOWN�LAW�APPELLATE�

COURTS�IMMERSION�CLINIC�

Matthew�Calabrese� 600�New�Jersey�Ave.,�NW,�
Holly�Petersen� Suite�312�
Nathan�Winshall� Washington,�D.C.�20001�

Student�Counsel� (202)�661-6582�

Counsel�for�Appellant�Adam�Robinson�
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	OnMarch10,2022,thedistrictcourtgrantedtheGovernment’smotiontodismissforlackofsubject-matterjurisdiction,disposingofallclaimsofallparties.JA76.OnApril1,2022,Robinsontimelyfiledanoticeofappeal.Id.at85.ThisCourthasjurisdictionunder28U.S.C.§1291.
	PertinentStatutoryProvision
	5U.S.C.§7703(b)(2)provides:
	Casesofdiscriminationsubjecttotheprovisionsofsection7702ofthistitleshallbefiledundersection717(c)oftheCivilRightsActof1964(42U.S.C.2000e-16(c)),section15(c)oftheAgeDiscriminationinEmploymentActof1967(29U.S.C.633a(c)),andsection16(b)oftheFairLaborStandardsActof1938,asamended(29U.S.C.216(b)),asapplicable.Notwithstandinganyotherprovisionoflaw,anysuchcasefiledunderanysuchsectionmustbefiledwithin30daysafterthedatetheindividualfilingthecasereceivednoticeofthejudiciallyreviewableactionundersuchsection7702.
	IssuesPresented
	1.
	ThefirstissueiswhetherKingv.Doleshouldbeoverruledbecause,inlightofIrwinv.DepartmentofVeteransAffairs,498U.S.89(1990),anditsprogeny,Section7703(b)(2)isanonjurisdictionalclaim-processingrulesubjecttoequitabletolling.
	2.
	AssumingSection7703(b)(2)’sfilingperiodisanonjurisdictionalclaim-processingrule,thesecondissueiswhetherRobinsonhaspresentedfactsthatwarrantequitabletollingatthemotion-to-dismissstage.
	StatementoftheCase
	I.Factualbackground
	ThefollowingfactsaretakenfromAdamRobinson’samendedcomplaintanddeclarations,whichthedistrictcourtconsideredingrantingtheGovernment’smotiontodismissforlackofsubject-matterjurisdictionunderRule12(b)(1).JA7-14,58-70;seeHerbertv.Nat’lAcad.ofSci.,974F.2d192,197
	(D.C.Cir.1992).Underthesecircumstances,thisCourtacceptsastruethefactspresentedbytheplaintiff.CrowleyGov’tServs.,Inc.v.Gen.Serv.Admin.,38F.4th1099,1102n.3(D.C.Cir.2022)(citingSchnitzerv.Harvey,389F.3d200,202(D.C.Cir.2004)).
	Robinson,anAfricanAmericanman,workedasaProgramAnalystattheDepartmentofHomelandSecurity’sOfficeofInspectorGeneral.JA8-9.RobinsonwasassignedtowhatisknownasanICERemovalsproject,whichidentifiesbarriersfacedbyagencyofficersseekingtoremoveundocumenteddetainedimmigrants.Id.Robinsonconductedlengthyinterviewswiththeseofficersandrecordedtheirexperiencesinmemorandaofrecords(MORs).Id.
	Robinsonmaintainsthathissupervisorandpeerssubjectedhimtounfairandinconsistentperformancestandards.Robinson’sMORswerereviewedandeditedbyLorraineEide—theteamleadermanagingRobinson’swork.JA9.EideroutinelyappliedmorestringentstandardstoRobinsoncomparedtothestandardsappliedtoDonnaRuth,Robinson’swhitefemalecolleague—whoalsoworkedonhisICERemovalteam.Id.RuthservedasanadditionalreviewerofRobinson’sMORsandwouldroutinelyinserta
	litanyofincorrectstatementsintohisMORsthatdidnotaccuratelyreflect
	theinterviews.Id.at62.Concernedwiththeintegrityoftheprojectandhis
	ownprofessionalreputation,Robinsondidnotfinalizeandsubmitthe
	MORscontainingthefalseinformationaddedbyRuth.Seeid.at63.
	EideandDonnaMellies(Robinson’ssupervisor)didnotcarewhetherthe
	MORscontainedinaccuracies.SeeJA62-63.So,MelliespunishedRobinson
	byissuinganOpportunitytoDemonstrateAdequatePerformance—
	effectivelyplacinghimonprobation—andorderedhimtofinalizethe
	inaccurateMORs.Idat68-69.
	Robinsonthenfiledaninternalagencyequalemploymentopportunity
	complaintallegingthathehadbeendiscriminatedagainstonthebasisofhis
	raceandsex.JA8.MelliescontinuedtoevaluateRobinson’sworkmore
	harshlythanshedidRuth’scomparablework.SeeJA9,12.Afterfilinghis
	complaint,Robinsonwasfiredonthepretextthathedidnotcompletehis
	worksatisfactorily.Id.at12.
	II.Proceduralbackground
	InFebruary2019,RobinsonchallengedhisterminationbeforetheMSPB.JA8,15.Robinsonbroughtwhatisknownasa“mixedcase,”whichcombinesaTitleVIIdiscriminationclaimwithachallengetojobterminationundertheCivilServiceReformAct,5U.S.C.§4303.Id.at8,77;seeButlerv.West,164F.3d634,638(D.C.Cir.1999);5U.S.C.§§7702(a)(1),7703(b)(2).
	OnMay20,2020,theMSPBissuedafinaldecisionadversetoRobinson.JA15.Inamixedcase,aplaintiffseekingfurtherreviewmustsueinfederaldistrictcourt“within30daysafterthedatetheindividualfilingthecasereceivednoticeofthejudiciallyreviewable[MSPB]action.”5U.S.C.§7703(b)(2).Thus,RobinsonhaduntilJune19,2020,tosueindistrictcourt.JA50,55-56.
	Actingprose,onJune15,2020—duringtheearlystagesoftheCOVID-19pandemicandfourdaysbeforethe30-dayfilingperiodwouldexpire—Robinsoncalledthedistrictcourtclerk’soffice.JA59,70.AnemployeethereinformedRobinsonthat“filingdeadlineswerenotbeingstrictlyenforcedduetotheCovid-19pandemic.”Id.at59.Thatsameday,Robinsonmailedhiscomplainttotheclerk’sofficeviaregularU.S.mail.Id.at59,70.OnJune20,2020,theclerk’sofficefiledRobinson’scomplaintonedaylate.ECF1.Robinsondidnotobtaincounseluntilafterhiscomplaintwasfiled.
	TheGovernmentmovedtodismissRobinson’scomplaintforlackofsubject-matterjurisdictionunderRule12(b)(1).TheGovernmentreliedon
	Thephrase“judiciallyreviewableaction”inSection7703(b)(2)referstoa“decisionofthe[MSPB]”in“mixed”caseswhen,ashere,theemployeedoesnotpetitiontheEqualEmploymentOpportunityCommissionforfurtherreview.5U.S.C.§7702(a)(3)(A).ThedecisioninRobinson’scase,ofwhichRobinsonreceivednotice,becamea“decisionofthe[MSPB]”onMay20,2020,35daysafteritsissuance.JA50.ThepartiesdonotdisputethatRobinson’s30-dayperiodbegantorunonMay20,2020.
	Kingv.Dole,782F.2d274(D.C.Cir.1986)(percuriam),whichheldthat
	Section7703(b)(2)’s30-dayfilingperiodisjurisdictional.
	ThedistrictcourtgrantedtheGovernment’smotion.JA76.Thecourtheld
	thatbecauseRobinsonfiledhisclaimonedaylate,it“lack[ed]jurisdictionto
	hearthecaseandmustdismissit.”Id.at81(citingKing,782F.2d274).The
	courtobservedthat“Kinghasbeensubjecttosomecriticism,”notingthat
	othercircuits“haveconcluded,followingtheSupremeCourt’sdecisionin
	Irwinv.Dep’tofVeteransAffairs,498U.S.89(1990),that§7703(b)(2)’s30-day
	timelimitisnotjurisdictionalandcanbeequitablytolled.”Id.at82.Butthe
	districtcourtheldthatitwasboundbyKing“unlessanduntiltheD.C.
	Circuitoverrules”it.Id.
	Onceafederalcourtfindsthatitlackssubject-matterjurisdiction,“the
	onlyfunctionremainingtothecourtisthatofannouncingthefactand
	dismissingthecause.”SteelCo.v.CitizensforaBetterEnv't,523U.S.83,94
	(1998)(quotingExparteMcCardle,74U.S.(7Wall.)506,514(1869)).The
	districtcourtneverthelesswentontoobserveindictathat“[e]venifthe
	AlthoughRobinsonacceptedthatKingcontrolledbelow,seeJA80,82n.4,itsvalidityisproperlybeforethisCourtbecausethedistrictcourtpassedontheissuewhenitdismissedthecomplaintbasedonKing.SeeBlackmon-Malloyv.U.S.CapitolPoliceBd.,575F.3d699,707(D.C.Cir.2009).Andlitigantsneednotquestioncontrollingauthorityinalowertribunaltopreserveachallengeforappellatereview.SeeAlBahlulv.UnitedStates,767F.3d1,10n.5(D.C.Cir.2014)(enbanc);seealsoMedImmune,Inc.v.Genentech,Inc.,549U.S.118,125(2007).
	CourtwerefreetodisregardKing,Robinsonstillwouldnotclearthehigh
	barforequitabletolling.”JA82.ThecourtreasonedthatRobinsoncouldnot
	relyontheclerk’sofficeemployee’sstatementtoexcusehislatefiling
	becauseRobinsonmailedthecomplaintonthesamedaythathecalledthe
	clerk’soffice,andtheclerk’sofficecannotextendstatutorydeadlines.Id.The
	courtneveraddressedthepossibilitythatRobinsonwasentitledtotolling
	becausehewasmisledbytheemployee’sstatementthatdeadlineswerenot
	beingstrictlyenforcedduetoCOVID-19.Seeid.
	Robinsonsoughtinitialhearingenbanc,askingthisCourttooverrule
	KinginlightofIrwinanditsprogeny.OnMay31,2022,thisCourtdenied
	Robinson’spetition.JA86.
	SummaryofArgument
	I.ThisCourt’sdecisioninKingshouldbeoverruled.King’spremise—thatfilingdeadlinesrunninginfavorofthegovernmentarejurisdictionalandnotsubjecttoequitabletolling—haserodedundertheweightofthreedecadesofSupremeCourtprecedent.StartingwithIrwinv.DepartmentofVeteransAffairs,498U.S.89(1990),andextendingtolastTerm’sunanimous
	Afterthecourtdismissedthecomplaintforlackofsubject-matterjurisdictionunderKing,itdeniedtheGovernment’smotioninthealternativeforsummaryjudgment,seeJA84,whichfocusedmainlyonthemeritsofRobinson’semploymentclaimsbutarguedbrieflythatRobinsonwasnotentitledtoequitabletolling,principallyonthegroundthatSection7703(b)(2)isjurisdictionalandthusnotsubjecttoanyequitableexceptions.ECF24-3at6;seealsoECF29at3-4.
	decisioninBoechler,P.C.v.CommissionerofInternalRevenue,142S.Ct.1493
	(2022),theCourthasrepeatedlyheldthatallstatutoryfilingdeadlines—
	whetherinvolvingprivatepartiesorthegovernment—arepresumptively
	nonjurisdictionalandsubjecttoequitabletollingabsentaclearcontrary
	statementbyCongress.
	Othercircuits,followingtheSupremeCourt’scue,haveheldthatSection
	7703(b)(2)’s30-dayfilingperiodisanonjurisdictionalclaim-processingrule
	subjecttoequitabletolling.And,post-King,thisCourthasruledthatother
	statutoryfilingdeadlinesarenonjurisdictionalinlightofIrwin.Conditions
	arethusripeforthisCourttooverruleKingviaanIronsfootnote.
	II.RobinsonhaspresentedenoughfactstosurvivetheGovernment’smotiontodismissonequitable-tollinggrounds.Robinsondiligentlypursuedhisclaimprose,and,whenconfrontedwiththelogisticalcomplicationsofCOVID-19,hecalledthedistrictcourtclerk’soffice,whichgavehimfaultyadvicethatdeadlineswerenotbeingstrictlyenforced.TheseconditionsentitleRobinsontoonedayofforbearance.
	StandardofReview
	“Adistrictcourt’sdismissalforlackofsubjectmatterjurisdictionisrevieweddenovo.”CrowleyGov'tServs.,Inc.v.Gen.Servs.Admin.,38F.4th1099,1105(D.C.Cir.2022)(citationomitted).ThisCourtacceptsall“materialfactualallegations”astrueandconstruesthemliberally,“grantingplaintiffthebenefitofallinferences”derivedfromthosefacts.Am.Nat.Ins.Co.v.
	F.D.I.C.,642F.3d1137,1139(D.C.Cir.2011)(citationsandquotationmarksomitted).
	Argument
	I.Kingv.Doleshouldbeoverruled.
	A.UnderIrwinanditsprogeny,Section7703(b)(2)’s30-dayfilingperiodisanonjurisdictionalclaim-processingruleamenabletoequitabletolling.
	Alonglineofpost-KingSupremeCourtprecedentestablishesapresumptionthatstatutoryfilingdeadlines,includingthoserunninginfavorofthegovernment,arenonjurisdictionalclaim-processingrulessubjecttoequitabletollingabsentaclearcontrarystatementbyCongress.NothinginSection7703(b)(2)rebutsthatpresumption.
	1.Courtsmaytreatstatutesoflimitationsasjurisdictional“onlyifCongresshas‘clearlystate[d]’asmuch.”UnitedStatesv.KwaiFunWong,575
	U.S.402,409(2015)(quotingSebeliusv.AuburnReg’lMed.Ctr.,568U.S.145,153(2013)).BeginningwithIrwinv.DepartmentofVeteransAffairs,theCourthassoughttobringclaritytothelowerfederalcourtsbyendingits“adhoc”approachinfavorofa“generalrule”holdingthatfilingdeadlinesforsuitsagainstthegovernmentaresubjecttoequitabletolling.498U.S.89,95(1990).Thepriorapproach,theCourtstated,had“thedisadvantageofcontinuingunpredictabilitywithoutthecorrespondingadvantageofgreaterfidelitytotheintentofCongress.”Id.at95.Thus,Irwinexplained,a“r
	presumptionofequitabletolling”appliesto“suitsagainsttheUnited
	States.”Id.at95-96.
	Intheyearssince,theSupremeCourthasrepeatedlyaffirmedIrwin’s
	holdingthatstatutoryfilingdeadlinesrunninginfavorofthegovernment
	arepresumptivelynonjurisdictionalclaim-processingrulessubjectto
	equitabletolling.See,e.g.,Boechler,P.C.v.Comm'rofInternalRevenue,142S.
	Ct.1493,1500(2022);KwaiFunWong,575U.S.at410.JustlastTermin
	Boechler,aunanimousCourtexplainedthat“[e]quitabletollingisa
	traditionalfeatureofAmericanjurisprudenceandabackgroundprinciple
	againstwhichCongressdraftslimitationsperiods,”socourtsshould“not
	understandCongresstoalterthatbackdroplightly.”142S.Ct.at1500(citing
	Irwin,498U.S.at95-96).
	Claim-processingrules“simplyinstruct‘parties[to]takecertain
	proceduralstepsatcertainspecifiedtimes’withoutconditioningacourt’s
	authoritytohearthecaseoncompliancewiththosesteps.”Boechler,142S.
	Ct.at1497(quotingHendersonv.Shinseki,562U.S.428,435(2011)).
	Conversely,ajurisdictionalrule“mark[s]theboundsofa‘court’s
	adjudicatoryauthority.’”Id.(quotingKontrickv.Ryan,540U.S.443,455
	(2004)).Ittellsacourtwhichclassofcasesitmaydecideorwhichcategory
	ofpersonsoverwhomitmayexerciseauthority.SeeFortBendCountyv.
	Davis,139S.Ct.1843,1848(2019)(citingKontrick,540U.S.at455).The
	distinctionbetweenjurisdictionalrequirementsandnonjurisdictionalclaim-
	processingrulesisimportantbecause“[j]urisdictionalrequirementscannot
	bewaivedorforfeited,mustberaisedbycourtssuasponte,and…donot
	allowforequitableexceptions.”Boechler,142S.Ct.at1497(citations
	omitted).
	Mindfulofthesecharacteristics,theSupremeCourthasheldthatthe
	wordsofastatute“mustplainlyshowthatCongressimbuedaprocedural
	barwithjurisdictionalconsequences.”Boechler,142S.Ct.at1497(quoting
	KwaiFunWong,575U.S.at410).Putotherwise,statutoryfilingdeadlines
	shouldonlybereadtobejurisdictionalif“thetext…clearlymandate[s]”it.
	Id.at1498.
	2.ApplyingtheSupremeCourt’smodernprecedenttoSection7703(b)(2)’s30-dayfilingperiodrevealsa“quintessentialclaimsprocessingrule[],”KwaiFunWong,575U.S.at410(citationomitted),becauseSection7703(b)(2)setsforththestepsalitigantmusttakeratherthan“conditioningacourt’sauthoritytohearthecaseoncompliancewiththosesteps.”Boechler,142S.Ct.at1497.Section7703(b)(2)statesthatasuit“mustbefiledwithin30days”fromwhenthelitigantreceivednoticeoftheMSPB’sdecision.Likemostfilingdeadlines,Section7703(b)(2)is“framedinmandatoryterms.”K
	2.ApplyingtheSupremeCourt’smodernprecedenttoSection7703(b)(2)’s30-dayfilingperiodrevealsa“quintessentialclaimsprocessingrule[],”KwaiFunWong,575U.S.at410(citationomitted),becauseSection7703(b)(2)setsforththestepsalitigantmusttakeratherthan“conditioningacourt’sauthoritytohearthecaseoncompliancewiththosesteps.”Boechler,142S.Ct.at1497.Section7703(b)(2)statesthatasuit“mustbefiledwithin30days”fromwhenthelitigantreceivednoticeoftheMSPB’sdecision.Likemostfilingdeadlines,Section7703(b)(2)is“framedinmandatoryterms.”K
	refundunderthissectionunlessatimelypetitionforaredeterminationofthedeficiencyhasbeenfiled…”)(emphasisadded).

	Here,Congresshasdonenothingtoindicatethatthe30-dayfilingperiodisjurisdictional.Section7703(b)(2)uses“mundanestatute-of-limitationslanguage”andspeaksonlytotheobligationsoftheprospectivelitigant.SeeKwaiFunWong,575U.S.at410-11.And,asindicated,it“speaksonlytoaclaim’stimeliness,nottoacourt’spower.”Id.at410.Thus,thetextdoesnotclearly“mandate[a]jurisdictionalreading.”Boechler,142S.Ct.1498.Thestatute’stextisalsosilentonwhetherCongresssoughttooverridethegeneral“backgroundprinciple”thatfederalcourtshavethepowertotoll
	B.ThisCourtshouldoverruleKingviaanIronsfootnote.
	Asjustexplained,Kingv.Dole,782F.2d274(D.C.Cir.1986)(percuriam),cannotbesquaredwithSupremeCourtprecedent.AndKingisalsoatoddswiththecombinedweightofcircuitauthority,includingarecenton-pointprecedentofthisCourt.Thus,likethisCourtdidwithrespecttoananalogousstatutoryfilingdeadline,seeJacksonv.Modly,949F.3d763,776&
	n.14(D.C.Cir.2020),KingshouldbeoverruledviaanIronsfootnote.SeePolicyStatementonEnBancEndorsementofPanelDecisions(Jan.17,1996)
	(PolicyStatement)(citingIronsv.Diamond,670F.2d265,267-68&n.11(D.C.
	Cir.1981)).
	ApplyingthisCourt’sIronspolicy,thecircumstanceshere“donot
	warranttheheavyadministrativeburdensoffullenbanchearing.”Policy
	Statementat1(citingIrons,670F.2dat267-68&n.11).Casesamenabletouse
	ofanIronsfootnoteincludewhen“aninterveningSupremeCourtdecision,
	orthecombinedweightofauthorityfromothercircuits”convinceapanelof
	thisCourtthatcircuitprecedent“isclearlyanincorrectstatementofcurrent
	law.”Id.Aftercirculatingadraftopinionandmemorandum,“anabsolute
	majorityoftheactivemembersofthecourt”mustvotetooverruletheerrant
	precedent.Idat2.ThisCourthasalreadydeniedarequestforinitialhearing
	enbanc,JA86,sotheIronsprocedureisasensiblemeansforabrogatingKing.
	1.Thiscasedoesnotjustifytheadministrativeburdenofafullenbanchearing.ThisCourtrecentlycametothatconclusionwithrespecttoasimilarquestioninJacksonv.Modley,949F.3dat776&n.14.There,thisCourtappliedtheIrwinpresumptionandheldthatthegeneralsix-yearfilingdeadlineforclaimsagainstthegovernment,see28U.S.C.§2401(a),isaclaim-processingrulesubjecttoequitabletolling,ratherthanano-exceptions,jurisdictionalbar.Jackson,949F.3dat776-77.Indoingso,JacksonoverruledpriorprecedentsofthisCourtviaanIronsfootnote.Id.at776&n.14(abrogat
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	overruleddecisionsinP&VEnters.v.U.S.ArmyCorpsofEng'rs,516F.3d1021,1026(D.C.Cir.2008),andSpannausv.U.S.Dep'tofJustice,824F.2d52,55(D.C.Cir.1987)).
	2.Post-KingSupremeCourtdecisionsandthecombinedweightofauthorityfromothercircuitsdemandthatKingbeoverruled.Asalreadyshown(at9-12),KingcannotbereconciledwithalonglineofsubsequentSupremeCourtprecedent.
	ThecombinedweightofcircuitauthorityalsosignalsthatKingiswrong.CircuitsexaminingSection7703(b)(2)afterIrwinhaveuniformlyheldthatitisanonjurisdictionalclaim-processingrulesubjecttoequitabletolling.SeeMontoyav.Chao,296F.3d952,957(10thCir.2002);Blaneyv.UnitedStates,34F.3d509,513(7thCir.1994);Nunnallyv.MacCausland,996F.2d1,4&n.5(1stCir.1993);Washingtonv.Garrett,10F.3d1421,1437(9thCir.1993);cf.Deanv.VeteransAdmin.Reg'lOff.,943F.2d667,670(6thCir.1991)(holdingthatSection7703(b)(2)isjurisdictionalbasedonearlierprece
	OutsidetheSection7703(b)(2)context,thecourtsofappeals(includingthisCourt)havereliedontheIrwinpresumptiontooverrulecircuitprecedentthatclassifiedotherstatutoryfilingdeadlinesasjurisdictional.InJackson,asalreadynoted,thisCourtemployedanIronsfootnotetooverrulepriorcircuitprecedentholdingthat28U.S.C.§2401(a)’ssix-yearfilingdeadlineisanonjurisdictionalclaim-processingruleamenabletoequitable
	tolling.Jackson,949F.3dat776&n.14.TheenbancFederalCircuitcameto
	thesameconclusionwhenoverrulingcircuitprecedentthatclassifiedfiling
	deadlinesundertheVaccineActasjurisdictional.SeeCloerv.Sec'yofHealth
	&Hum.Servs.,654F.3d1322,1340-42(Fed.Cir.2011)(enbanc).
	Panelsinothercircuits,actingwithouttheimprimaturofanenbanc
	court,foundIrwinanditsprogenysoclearthatthattheyoverruledcircuit
	precedentandheldstatutoryfilingdeadlineswerenonjurisdictionalclaim-
	processingrulessubjecttoequitabletolling.SeeInreBonvillianMarineServ.,
	Inc.,19F.4th787,794(5thCir.2021);Hawverv.UnitedStates,808F.3d693,
	694(6thCir.2015);Volpicelliv.UnitedStates,777F.3d1042,1045-47(9thCir.
	2015).
	Insum,thisCourtshouldemploytheIronsproceduretooverruleKing
	andholdthatSection7703(b)(2)’s30-dayfilingperiodisanonjurisdictional
	claim-processingruleamenabletoequitabletolling.
	II.RobinsonhaspresentedsufficientfactstoestablishequitabletollingandovercometheGovernment’smotiontodismiss.
	IfSection7703(b)(2)’s30-dayfilingperiodisanonjurisdictionalclaim-
	processingrule,aswemaintain,thenRobinsonhaspresentedsufficientfacts
	toestablishequitabletollingandovercometheGovernment’smotionto
	dismiss.
	Equitabletollingshouldbegrantedwhenalitigant“hasbeenpursuing
	hisrightsdiligently”and“someextraordinarycircumstancestoodinhis
	way.”Youngv.Sec.&Exch.Comm’n,956F.3d650,655(D.C.Cir.2020)
	way.”Youngv.Sec.&Exch.Comm’n,956F.3d650,655(D.C.Cir.2020)
	(quotingPacev.DiGuglielmo,544U.S.408,418(2005)).True,alitigantmustclearahighbarbeforeacourtwillequitablytollafilingdeadline.SeeHead

	v.Wilson,792F.3d102,111(D.C.Cir.2015).Butcourtsmustalsoobeyequity’spurpose:“to‘relievehardships…aris[ing]fromahardandfastadherence’tomoreabsolutelegalrules.”Hollandv.Florida,560U.S.631,650(2010)(quotingHazel-AtlasGlassCo.v.Hartford-EmpireCo.,322U.S.238,248(1944)).Thus,“equitabletollingmustbeappliedflexibly,casebycase,withoutretreatingto‘mechanicalrules’or‘archaicrigidity.’”MenomineeIndianTribeofWisconsinv.UnitedStates,764F.3d51,58(D.C.Cir.2014),aff'd,577U.S.250(2016)(quotingHolland,560U.S.at649-50).
	Furthermore,atthispre-trialstage,alitigantseekingforbearanceneednotproveconclusivelythatequitablereliefisappropriate.Instead,inresponsetoamotiontodismiss,alitigantlikeRobinsonneedonlypresent“sufficientfactualmatter,acceptedastrue,tostateaclaim”forequitabletolling“thatisplausibleonitsface.”SeeAshcroftv.Iqbal,556U.S.662,678(2009)(quotingBellAtl.Corp.v.Twombly,550U.S.544,570(2007))(quotationmarksomitted).ThisCourtalsoviews“thejustificationsfordelay…inthelightmostfavorabletoplaintiff.”Phillipsv.Heine,984F.2d489
	Extraordinarycircumstances—precipitatedbytheoutbreakofCOVID19—stoodinRobinson’sway.“Tocountassufficiently‘extraordinary’tosupportequitabletolling,thecircumstancesthatcausedalitigant’sdelaymusthavebeenbeyonditscontrol.”MenomineeIndianTribeofWisconsin,764
	F.3dat58(citationomitted).Theregionaloutbreakofaglobalpandemicwas
	(ofcourse)notwithinRobinson’scontrol.See,e.g.,Dunnv.Baca,2020WL
	2525772,at*2(D.Nev.May18,2020)(“[T]heCOVID-19pandemicisan
	extraordinarycircumstancethatispreventingpartiesfrommeeting
	deadlinesestablishedbothbyrulesandbystatutes.”);cf.Nat'lFed'nofIndep.
	Bus.v.Dep’tofLabor,142S.Ct.661,670(2022)(Breyer,J.,dissenting)(“Every
	day,COVID–19posesgravedangerstothecitizensofthiscountry…[t]he
	diseasehasbynowkilledalmost1millionAmericansandhospitalized
	almost4million.”).
	AndCOVID-19didnotjustimposeasingularextraordinary
	circumstance,butinstead“creat[ed]logisticalhurdles(tosaytheleast)in
	almosteveryaspectoflife,legalpracticeincluded.”SeeUnitedStatesv.King,
	2022WL579483,at*8(D.D.C.Feb.25,2022).Thus,considering“thefull
	picturewithwhich[alitigant]iscontending,”Sochav.Boughton,763F.3d
	674,685(7thCir.2014),courtshavetolledfilingdeadlineswhenprose
	litigantshaveencountered“issuesinattemptingtotimelyfile…while
	facingtheimpactofaglobalpandemic.”SeeMonroev.UnitedStates,2020WL
	6547646,at*3(E.D.Va.Nov.6,2020).
	Robinsonfacedhead-ontheregionalimpactsofthepandemicwhile
	attemptingtofilehiscaseprose.Duringthe30-dayfilingperiod,theDistrict
	ofColumbia,andthesurroundingareasofVirginiaandMaryland
	(includingwhereRobinsonlives),wereunderemergencyCOVID-19
	restrictions.SeeInRe:FurtherExtensionofPostponedCourtProceedingsin
	StandingOrder20-9andLimitingCourtOperationsinExigentCircumstancesby
	theCOVID-19Pandemic,No-20-9(BAH)at1-2&n.1(D.D.C.May26,2020)
	(DistrictCourtCOVID-19EmergencyOrder)(collectingemergencyorders
	fromVirginia,Maryland,andtheDistrictofColumbia).Mostinstitutions
	wereclosedoroperatingundermodifiedprocedures.Andtheinstitutions
	thatremainedopen—likethedistrictcourt—weresubjecttolimited
	operations.Seeid.Butforthechaoticonsetofthepandemic,Robinsonmay
	havepersonallybroughthiscomplainttothedistrictcourt.Instead,
	Robinsonsensiblydecidedtocallthedistrictcourtclerk’sofficetoseek
	clarificationonthefilingofhisclaim.SeeJA59,70.Whenconsideringthe
	fullpictureRobinsonfaced—andhisprosestatus—itwasreasonablefor
	Robinsontorelyontheinformationhereceivedfromthedistrictcourtin
	decidingtosubmithisclaimviaU.S.mail.
	Robinsonalsodiligentlypursuedhisrights.Tobesure,“equityaidsthe
	vigilant,notthosewhoslumberontheirrights.”Smithv.Davis,953F.3d582,
	590(9thCir.2020)(quoting1JohnNortonPomeroy,ATreatiseonEquity
	JurisprudenceasAdministeredinTheUnitedStatesofAmerica393(1881)).Far
	fromslumbering,Robinsontenaciouslypursuedhisrightsthroughoutthis
	litigation.Afterbeingfired,Robinsontimelybroughtamixedclaimbefore
	theMSPB,allegingwrongfulterminationundertheCivilServiceReform
	Act,5U.S.C.§4303,anddiscriminationunderTitleVII.JA8,15.Andafter
	5
	litigatinghiscasebeforetheMSPB(includingatwo-dayhearing,seeJA15),
	Robinson—stillactingprose—draftedadistrict-courtcomplaintto
	challengetheMSPB’sadversedecision.ECF1.
	FacingemergencyCOVID-19restrictionsathishomeinMontgomery
	County,Maryland,seeJA7,andintheDistrictofColumbia,onJune15,2020,
	Robinson“calledtheclerk’sofficetoaskabouttheprocessingofmailduring
	theCovid-19outbreakandwasinformedthatfilingdeadlinesduringthis
	periodwerenotbeingstrictlyenforcedduetothepandemic.”JA70;seealso
	JA59;DistrictCourtCOVID-19EmergencyOrderat1&n.1(citing
	emergencyordersineffectinMontgomeryCountyandtheDistrictof
	ColumbiaonJune15,2020,whenRobinsoncalledthedistrictcourtclerk’s
	office).Reasonablyactingonthisinformation,Robinsonmailedhis
	complaintthesamedayofhisconversationwiththeclerk’soffice(fourdays
	beforethefilingdeadline).JA59,70.Thecomplaintwasfiledjustoneday
	late,onJune20,2020.ECF1.
	InasupplementalresponsetotheGovernment’smotiontodismissandmotioninthealternativeforsummaryjudgment,Robinsonsubmittedfactualmaterialthatprincipallyconcernedthemeritsofhisunderlyingemploymentclaims,butalsoincludedasigneddeclarationwiththefactsrelevanttohisequitable-tollingclaim.SeeECF30,30-1,30-2,30-3;JA70.TheGovernmentobjectedthatRobinson’ssubmissionwasprocedurallydefective.ECF32.ButRobinson’ssigneddeclaration,asthedistrictcourtnoted,contained“noadditionalevidence”beyondwhatwasintheunsigneddeclarationthatRob
	EvenabsentthekindofextraordinarycircumstancescreatedbyCOVID19,courtshaveheldthatmistakenormisleadingadvicefromcourtemployeesissufficienttotollafilingperiod.SeeMontgomeryv.Comm’r.ofSocialSec.,403F.Supp.3d331,341-42(S.D.N.Y.2018)(equitablytollingafilingperiodbecauseaclerktoldaproseplaintiffthatshecouldcomebackthe“nextweek”tofilehercomplaint);Scaryv.Phila.GasWorks,202F.R.D.148,153(E.D.Pa.2001)(equitablytollingafilingperiodwhereaclerk’sofficeemployee’sstatement“hadtheeffectofmisleadingtheplaintiff”);seealsoSmit
	Again,here,duringanunprecedentedstateofemergency,Robinson—actingprose—soughtclarityfromthecourtbutreceivedincorrectinstructionsfromtheclerk’soffice.SeeJA59,70.AcceptingthetotalityofthefactsastrueandviewingtheminthelightmostfavorabletoRobinson,thisCourtshouldholdthatthecircumstanceswarrantequitabletollingatthisstageoftheproceedings.
	Conclusion
	ThisCourtshouldvacatethedistrictcourt’sjudgmentandremandforfurtherproceedings.
	theGovernment’smotions.JA81-82n.3;compareJA59(unsigneddeclaration),withJA70(signeddeclaration).
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