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ARGUMENT

Defendants” attempts to show that Talley has accrued three strikes and
may not proceed IFP fail. Pillai is not a strike because three of its claims—
assault and battery, medical malpractice, and excessive force—were
dismissed on non-strike grounds. Talley v. DOC is not a strike because the
case is ongoing and, besides, it was not explicitly dismissed on a strike
ground. Regardless, Talley qualifies for IFP status because he was in

imminent physical danger when he filed this appeal.

I. The Pillai dismissal is not a strike.

A “mixed dismissal” —a case dismissed only in part on strike grounds—
is not a strike. Talley v. Wetzel, 15 F.4th 275, 280 (3d Cir. 2021). As Defendants
agree, for a dismissal to count as a strike, the entire action—meaning every
claim in the action—must be dismissed “explicitly” on a “strike-counting
ground.” DOC Br. 17 (quoting Garrett v. Murphy, 17 F.4th 419, 433 (3d Cir.
2021)).! Thus, “unclear” dismissals do not count as strikes. Ball v. Famiglio,
726 F.3d 448, 463 (3d Cir. 2013), partially abrogated on other grounds by Coleman
v. Tollefson, 575 U.S. 532 (2015).

In section A below, we demonstrate that, contrary to Defendants’
argument, nothing about the structure of the district court’s opinion

indicates that every claim was dismissed for failure to state a claim. As

! Because the two answering briefs contain similar arguments, for ease of
reference, we cite only the DOC Brief.

1
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shown in sections B, C, and D, the district court dismissed Talley’s assault-
and-battery, medical-malpractice, and excessive-force claims on non-strike

grounds. Because Pillai is a mixed dismissal, it is not a strike.

A. The district court did not explicitly dismiss every Pillai claim on a
strike ground.

Defendants argue that three features of the district court’s opinion in Pillai
make failure to state a claim (a strike ground) the basis for every dismissal
in that case: its standard-of-review section, Add. 3-4, its generic headings,
Add. 4, 9, and its futility analysis, Add. 13. See DOC Br. 22-24, 37-38. That is
wrong.

As the district court observed in its standard-of-review section, Rule
12(b)(6) asks whether the complaint pleaded “factual content that allows the
court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.” Add. 3 (citations omitted). When the district court
applied this standard to some of Talley’s claims, it did so explicitly. See
Opening Br. 17-18 (giving examples).

In contrast, the district court did not rely on a failure to plead sufficient
facts when dismissing Talley’s excessive-force, assault-and-battery, and
medical-malpractice claims. Add. 4 (“[Talley] has voluntarily agreed to
dismiss this [excessive-force] claim.”); Add. 8 (“[Slovereign immunity
attaches and Talley’s assault and battery claims against Lt. Morris will be
dismissed[.]”); Add. 12 (“Talley’s failure to provide the requisite certificate
... requires dismissal of this malpractice claim.”).

2
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Neither the mention of Rule 12(b)(6) in the standard-of-review section nor
the generic headings referencing failure to state a claim against each
defendant could apply to all analyses under each heading. See Opening Br.
17. As Defendants recognize, DOC Br. 23, the district court analyzed PLRA
exhaustion under the summary-judgment standard rather than Rule
12(b)(6), see Add. 9. Likewise, the three claims we discuss in sections B, C,
and D below did not invoke Rule 12(b)(6) and were not dismissed on that
basis. So, not every dismissal under the opinion’s two overarching headings
was for failure to state a claim.

Defendants also argue that because leave to amend is only appropriate
after dismissals for failure to state a claim, the district court’s analysis of
whether leave to amend Talley’s complaint would be futile means the case
was dismissed for failure to state a claim. DOC Br. 23-24. But we don’t
contest that some of Talley’s claims were dismissed for failing to state a claim,
requiring a futility analysis; that does not mean every claim was dismissed

on that basis.

B. The district court’s dismissal of Talley’s assault-and-battery claim
as barred by sovereign immunity is not a strike.

Because immunity is not an enumerated strike ground under 28 U.S.C. §
1915(g), immunity-based dismissals do not count as strikes “unless a court
explicitly and correctly concludes that the complaint reveals the immunity
defense on its face and dismisses the unexhausted complaint under Rule
12(b)(6).” Ball v. Famiglio, 726 F.3d 448, 463 (3d Cir. 2013); see also, e.g.,

3



Case: 20-1013 Document: 88 Page: 12  Date Filed: 03/08/2024

Millhouse v. Sage, 639 F. App’x 792, 794 (3d Cir. 2016) (concluding, under Ball,
that inmate did not accrue a strike because the district court “did not
explicitly dismiss the unexhausted part of the complaint for failure to state a
claim”).

The district court neither correctly nor explicitly held that Defendants’
immunity required dismissal under Rule 12(b)(6), and the dismissal
therefore does not count as a strike.

1. The dismissal of Talley’s assault-and-battery claim does not count as
a strike because the district court incorrectly relied on a statute that does
not apply to the DOC Defendants. The district court found that Defendants
are immune under a statute that could not possibly grant them immunity.
Add. 8 & n.8 (citing 42 Pa. C.5.A. §§ 8541-8542, which immunize only local
agencies from damages). This mistake was not, as Defendants claim, a “mere
citation error.” DOC Br. 22. Rather, the district court named and quoted the
incorrect statute and then analyzed whether its statutory exceptions applied.
Add. 8 & n.8. The dismissal of the assault-and-battery claim was based
entirely on this error.

Defendants suggest that the district court meant to apply 42 Pa.
C.S.A. §§ 8521-8522, but, under Ball, a district court’s decision that a
complaint reveals an immunity defense must be both correct and explicit.
Ball, 726 F.3d at 463. Even crediting Defendants’ conjecture that the district
court was applying Sections 8521 and 8522, the district court did not do so

explicitly because it never referred to those provisions. Add. 8 & n.8.
4
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2. The district court did not explicitly dismiss Talley’s assault-and-
battery claim under Rule 12(b)(6). As explained (at 2-3), the district court’s
generic headings are not controlling. What matters is the district court’s
actual “basis for the dismissal.” Lomax v. Ortiz-Marquez, 140 S. Ct. 1721, 1725
(2020). Here, the court’s explicit basis for dismissing the assault-and-battery
claim was that “sovereign immunity attaches.” Add. 8.

The lack of an explicit reference to Rule 12(b)(6) matters because this
Court has affirmed dismissals of claims against immune defendants under
Rule 12(b)(1) for lack of subject-matter jurisdiction, a non-strike ground. See,
e.g., Bradley v. W. Chester Univ. of Pa. State Sys. of Higher Educ., 880 F.3d 643,
660 (3d Cir. 2018); Gary v. Pa. Hum. Rels. Comm’n, 497 F. App’x 223, 226-27
(3d Cir. 2012). Because “a claim of sovereign immunity advances a
jurisdictional bar,” courts can and do dismiss claims on this basis sua sponte.
United States v. Bein, 214 F.3d 408, 412 (3d Cir. 2000); Fed. R. Civ. P. 12(h)(3);
see, e.g., Abulkhair v. Off. of Att’y Ethics, 2017 WL 2268322, at *7 (D.N.]. May
24, 2017) (dismissing claim as barred by Eleventh Amendment sovereign
immunity, a “more basic infirmity” than failing to state a claim); Perry v.
Well-Path, 2023 WL 3674278, at *10 (E.D. Pa. May 24, 2023) (addressing
defendants’ sovereign immunity “[f]irst”).

As a result, courts in this Circuit often dismiss immunity-barred claims
for lack of subject-matter jurisdiction, even where the defendant did not
move to dismiss under Rule 12(b)(1). See, e.g., Blanciak v. Allegheny Ludlum

Corp., 77 E.3d 690, 693 n.2 (3d Cir. 1996); Abulkhair, 2017 WL 2268322, at *1,
5
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*5; Shah v. United States, 2013 WL 1869095, at *1 & n.1 (W.D. Pa. May 3, 2013).
Outside this Circuit, too, courts dismiss claims barred by state sovereign
immunity for lack of subject-matter jurisdiction. See, e.g., Meyers ex rel.
Benzing v. Texas, 410 F.3d 236, 240 (5th Cir. 2005); Seaborn v. State of Fla., Dep’t
of Corr., 143 F.3d 1405, 1407 (11th Cir. 1998).

Given this established practice, and because the district court did not say
otherwise, the dismissal of Talley’s assault-and-battery claim as barred by
sovereign immunity may well have been a dismissal for lack of subject-
matter jurisdiction, a non-strike ground. At the very least, the nature of the
dismissal is “unclear,” so it is not a strike. Ball, 726 F.3d at 463.

Defendants say that “state sovereign immunity cannot possibly relate to
the federal courts’ subject matter jurisdiction.” DOC Br. 24-25. That’s wrong.
The Supreme Court has “assum[ed] that Eleventh Amendment immunity is
a matter of subject-matter jurisdiction” while noting that the question has
not been definitively decided. Wis. Dep’t of Corr. v. Schacht, 524 U.S. 381, 391
(1998). In other words, state sovereign immunity very well could present a
jurisdictional question, and, as shown above, courts in this Circuit routinely
treat it that way.

Defendants also argue the dismissal could not have been for lack of
subject-matter jurisdiction because Pennsylvania waives sovereign
immunity for certain claims, and parties cannot waive subject-matter
jurisdiction. DOC Br. 24-25. But the statutory waiver Defendants cite

expressly preserves Pennsylvania’s Eleventh Amendment sovereign
6
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immunity in federal court, so Pennsylvania’s waiver of sovereign immunity
for specific claims does not apply here. See Downey v. Pa. Dep’t of Corr., 968
F.3d 299, 310 (3d Cir. 2020). In any event, the power of Pennsylvania to
determine the scope of its waiver of immunity says nothing about whether
dismissing a claim as barred by immunity is a dismissal for lack of subject-
matter jurisdiction. See In re Hechinger Inv. Co. of Del., Inc., 335 F.3d 243, 249
(3d Cir. 2003) (Alito, J.) (explaining that a court “lacks subject matter
jurisdiction” when “a defendant successfully demonstrates that the Eleventh
Amendment precludes a suit,” but “a state may waive its Eleventh
Amendment immunity”).

Finally, this Court’s decisions confirm that merely referring to the Rule
12(b)(6) failure-to-state-a-claim standard elsewhere in an opinion does not
convert an immunity-based dismissal into a strike unless the court explicitly
and specifically applies the Rule 12(b)(6) standard to the immunity-barred
claim. See, e.g., Roudabush v. Bitener, 722 F. App’x 258, 260-61 (3d Cir. 2018);
Parks v. Samuels, 540 F. App’x 146, 149 (3d Cir. 2014). The question here is
whether the district court dismissed Talley’s assault-and-battery claim for
failure to state a claim. It did not. Instead, the explicit basis for its dismissal
was that “sovereign immunity attache[d].” Add. 8. This dismissal is not a

strike.
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C. The dismissal of Talley’s medical-malpractice claim for failure to
file a certificate of merit is not a strike.

The district court’s dismissal of Talley’s medical-malpractice claim for
failure to file a certificate of merit (COM) is not a strike. Opening Br. 19-22.
It can’t be a Rule 12(b)(6) dismissal because the court considered more than
the “complaint, exhibits attached to the complaint, matters of public record,”
and other “undisputably authentic documents” on which the complaint is
based. Wolfington v. Reconstructive Orthopaedic Assocs. II PC, 935 F.3d 187, 197
(3d Cir. 2019) (citation omitted). Nor did the district court explicitly dismiss
for failure to state a claim or on any other strike ground.

Defendants say it is “critical” that the COM is a “pleading” filed “during
the pleading stage.” DOC Br. 28. That’s incorrect. A COM is not a pleading,
and dismissal for failure to file a COM is distinct from dismissal for failure
to state a claim. Rather, this Court must treat the resolution of Talley’s claim
for failure to file a COM as a grant of summary judgment.

1. Pennsylvania’s COM requirement is separate and distinct from the
complaint and other pleadings. Defendants maintain, without citation, that
everything that happens during what they call the “pleading stage” —a term
they never define—is a pleading and thus may be considered under Rule
12(b)(6). DOC Br. 28. Defendants are mistaken. The COM “is not part of the
complaint, nor does it need to be filed with the complaint.” Schmigel v. Uchal,
800 F.3d 113, 122 (3d Cir. 2015); see also Liggon-Redding v. Est. of Sugarman,
659 F.3d 258, 263 (3d Cir. 2011); Chamberlain v. Giampapa, 210 F.3d 154, 160

8



Case: 20-1013 Document: 88 Page: 17  Date Filed: 03/08/2024

(38d Cir. 2000); Nuveen Mun. Tr. ex rel. Nuveen High Yield Mun. Bond Fund v.
WithumSmith Brown, P.C., 692 F.3d 283, 303 (3d Cir. 2012).2 Nor is a COM
contained within the specific, enumerated list of seven items that are the
“lo]nly ... pleadings [that] are allowed.” Fed. R. Civ. P. 7; see also 231 Pa.
Code § 1017 (listing similar permitted pleadings). Each pleading is a type of
complaint or answer. See Fed. R. Civ. P. 7(a)(1)-(7). Because the COM is “not
part of the complaint” and is not an answer, it is not a pleading. Schmigel,
800 F.3d at 122.

Defendants also contend that the failure to file a COM “negate[s]” the
complaint’s allegations. DOC Br. 31. Even if true, that would be irrelevant.
Many things, such as unpersuasive evidence at trial, “negate” a complaint’s
allegations. But it’s also not true. This Court repeatedly has recognized that
“the COM requirement ‘does not have any effect on what is included in the
pleadings of a case or the specificity thereof.”” Schmigel, 800 F.3d at 122
(quoting Liggon-Redding, 659 F.3d at 263).

The COM also exceeds Rule 8’s pleading requirements. See Fed. R. Civ. P.
8(a)(2) (requiring only a “short and plain statement of the claim showing that

the pleader is entitled to reliet”); see also Chamberlain, 210 F.3d at 159-60

> Contrary to Defendants’ suggestion, DOC Br. 32 n.7, this Court has
repeatedly found that New Jersey’'s AOM statute is analogous to
Pennsylvania’s COM statute. See Schmigel, 800 F.3d at 120; see also Keel-
Johnson v. Amsbaugh, 2009 WL 648970, at *6 (M.D. Pa. Mar. 10, 2009) (noting
that “the weight of authority has found the Giampapa [AOM] reasoning
applicable to the similar Pennsylvania COM rules”).

9
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(finding New Jersey’s analogous AOM requirement does not conflict with
Rule 8 because an AOM “is not a pleading”). Accordingly, even though a
claim’s survival may depend on whether a COM is filed, the analysis of
whether the complaint is sufficient is done “independently.” See Holbrook v.
Woodham, 2007 WL 2071618, at *4 (W.D. Pa. July 13, 2007) (noting that the
COM “law [does not] implicate[] ... the pleading requirements”); cf. Long v.
Adams, 411 F. Supp. 2d 701, 708 (E.D. Mich. 2006) (noting that Michigan’s
COM rule contains heightened pleading requirements and therefore does
not apply in federal court under Erie because it requires plaintiffs to file the
COM with their complaint).

Defendants do not appreciate the paradoxical consequences of their
argument. The COM requirement applies in federal court only because this
Court has concluded that the COM is not a complaint or pleading and thus
does not conflict with the Federal Rules. If the COM were a pleading, as
Defendants urge, it would conflict with Rules 7, 8, and 12, and would not be
considered in federal court under Erie. See Schmigel, 800 F.3d at 121-22; Hanna
v. Plumer, 380 U.S. 460, 465-66 (1965); see also Liggon-Redding, 659 F.3d at 262-
63; Holbrook, 2007 WL 2071618, at *3 (comparing state COM laws and
explaining that those “that have been sustained in federal diversity actions
are those laws that do not create additional pleading requirements”). Yet
Defendants” position remains that the COM requirement applies in federal
court; indeed, their entire argument depends on the COM’s application

there. See DOC Br. 29-31.
10
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2. This Court must treat the district court’s resolution of Talley’s claim
as a grant of summary judgment for failure to file a COM. Under Rule
12(d), if matters outside the pleadings are presented to and not excluded by
the court, a Rule 12(b)(6) dismissal motion is converted into a Rule 56
motion. Fed. R. Civ. P. 12(d); Bruni v. City of Pittsburgh, 824 F.3d 353, 360 (3d
Cir. 2016). Even when a district court does not state it is converting the Rule
12(b)(6) motion, if it considers material outside the pleadings, this Court is
“constrained by [Rule 12(d)] to treat the district court’s disposition of the
matter pursuant to Rule 56, and not Rule 12(b)(6).” Ford Motor Co. v. Summit
Motor Prods., Inc., 930 F.2d 277, 284 (3d Cir. 1991); accord Switlik v. Hardwicke
Co., 651 F.2d 852, 857 (3d Cir. 1981); Messer v. V.I. Urb. Renewal Bd., 623 F.2d
303, 307 (3d Cir. 1980); Kulwicki v. Dawson, 969 F.2d 1454, 1462 (3d Cir. 1992).
Dismissal for failure to file a COM “necessarily seems to involve matters
outside the pleadings” and thus cannot be resolved under Rule 12(b)(6).
Nuveen, 692 F.3d at 303 n.13; see Opening Br. 14, 22.

a. The district court cited Pillai’s “Notice of Intention to Enter Judgment
on Professional Liability Claim,” which she filed fifty-one days after Talley
tiled his complaint and also attached to her brief in support of her motion to
dismiss. Add. 12; JA 52. Under Pennsylvania law, Pillai was required to serve
this notice at least thirty days before moving for dismissal. See Regassa v.
Brininger, 2021 WL 4738820, at *3 (3d Cir. Oct. 12, 2021) (citing 231 Pa. Code
§ 1042.7(a)). The district court relied on the notice to conclude that Talley had

thirty days after the notice was filed to submit a COM and Talley’s claim
11
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should be dismissed because he had not done so. Add. 12. Neither fact was
in the complaint or the pleadings (nor could they have been). By “accept[ing]
these extra-pleaded materials,” the district court effectively granted
summary judgment to Pillai—that is, “the motion ... convert[ed] to one for
summary judgment” under Rule 12(d). Lombarski v. Cape May Cnty., 2011 WL
1322910, at *2 (D.N.J. Apr. 5, 2011). And the district court’s grant of summary
judgment does not depend on whether the court expressly converted Pillai’s
motion, because “the label a district court places on its disposition is not
binding on an appellate court.” Rose v. Bartle, 871 F.2d 331, 340 (3d Cir. 1989).

This Court recognized as much when it observed that dismissing for
failure to file a COM “require[s] a court to consider a motion to dismiss for
failure to state a claim as a motion for summary judgment, as provided by
Rule 12(d).” Nuwveen, 692 F.3d at 303 n.13 (emphasis added). Defendants
ignore this clear language. Instead, they point to a single quote from
Schmigel, that failure to file a COM “can form the basis for a motion for
summary judgment,” to argue that it could also form the basis for a Rule
12(b)(6) dismissal. DOC Br. 33 (quoting Schmigel, 800 F.3d at 122) (emphasis
added by Defendants). But, as we have explained, Schmigel held that a COM
is not a pleading that can be considered under Rule 12(b)(6). Schmigel, 800
F.3d at 122. All Defendants’ snippet from Schmigel means is that a deficient
or missing COM can form the basis for summary judgment, whereas a
sufficient COM cannot—not that a Rule 12(b)(6) dismissal is an appropriate

alternative.
12
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Because the district court did not dismiss under Rule 12(b)(6), the
dismissal was not a strike unless the court expressly found that Talley failed
to state a claim. Byrd v. Shannon, 715 F.3d 117, 126 (3d Cir. 2013). The court
did not do so. Without mentioning a strike ground, the district court
reasoned only that Talley’s belated “statement [was] not sufficient to comply
with the certificate requirement” so “Talley’s failure to provide the requisite
certificate ... require[d] dismissal of [the] malpractice claim.” Add. 12.

b. State law confirms that this dismissal was not an explicit strike ground.
Under Pennsylvania law, the proper way to dispose of a case when a plaintiff
fails to file a COM is to enter a non pros judgment, 231 Pa. Code § 1042.7, a
process distinct from dismissal for failure to state a claim, see 231 Pa. Code §
1032(a). And courts in this Circuit distinguish between dismissing for failure
to file a COM and failure to state a claim, as Defendants” authority shows.
See Young v. Halligan, 2019 WL 1978478, at *1 (W.D. Pa. May 3, 2019) (denying
motion to reconsider an order “dismissing Plaintiff’'s Eighth Amendment
claim for failure to state a claim and his medical-malpractice claim for failure
to file a Certificate of Merit”); see also, e.g., Michtavi v. Scism, 2013 WL 371643,
at *4 (M.D. Pa. Jan. 30, 2013); Hill v. Knox, McLaughlin, Gornall & Sennett, 2009
WL 693252, at *2, *4 (W.D. Pa. Mar. 13, 2009). Defendants” other unpublished
cases (cited at DOC Br. 30, 35) fail to contend with Schmigel, Rule 12(d), or
other controlling law.

c. Our opening brief (at 22) observes that, because a COM is often filed

after the defendant’s motion to dismiss is due, Rule 12(b)(6) is not the
13
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mechanism for disposing of a case for failure to file a COM. See Schmigel, 800
F.3d at 122 & n.13 (citing Nuveen, 692 F.3d at 303). Defendants respond that
a motion to dismiss is not due until twenty days after service of the COM
under Pennsylvania Rule 1042.4. DOC Br. 33. But if a COM is never filed,
then Rule 1042.4 would require a responsive pleading, and therefore a Rule
12(b)(6) motion to dismiss, to be filed well before the COM is due. 231 Pa.
Code § 1042.4. None of Defendants’ other timing arguments, see DOC Br. 33-
35, undermine our basic point: dismissal for failure to file a COM is properly
decided at summary judgment because it requires the court to consider

matters outside the pleadings, often after responsive pleadings are due.

D. Talley’s voluntary dismissal of his state-law excessive-force claim
is not a strike.

Defendants do not dispute that voluntary dismissal is not a strike ground.
Instead, they contend that Talley did not and could not have voluntarily
dismissed his state-law excessive-force claim, DOC Br. 36, and that his
withdrawal amounted to a concession that he could not state a claim, DOC
Br. 37. Though Talley, a pro se litigant, did not explicitly invoke Rule 41, he
maintained that he was withdrawing the claim, JA 57, and the district court
properly construed Talley’s withdrawal as a voluntary dismissal, Add. 4.

1. The district court construed Talley’s withdrawal as a voluntary
dismissal. A filing that does not explicitly invoke Rule 41, but communicates
an intent to voluntarily dismiss a claim, can be treated as a Rule 41 voluntary
dismissal. See, e.g., Brooks-Washington v. Doe, 2012 WL 6931923, at *1 (M.D.

14
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Pa. Oct. 24, 2012) (construing plaintiff’s statement that he “hopes to
withdraw[]” his case as a voluntary dismissal), R. & R. adopted, 2013 WL
310401 (M.D. Pa. Jan. 25, 2013); Lombarski v. Cape May Cnty., 2011 WL
1322910, at *2-4 (D.N.J. Apr. 5, 2011) (construing request for voluntary
dismissal in opposition to a motion to dismiss as a Rule 41(a)(1)(A)(i) notice
of voluntary dismissal and noting that Rule 41(a)(2) voluntary dismissal also
would have been appropriate). Here, the district court construed Talley’s
withdrawal as a voluntary dismissal by concluding that “this claim is
dismissed” because Talley “voluntarily agreed to dismiss [the] claim.” Add.
4.

2. Talley’s voluntary dismissal was proper under Rule 41. Defendants
suggest that Talley could not have dismissed his state-law excessive-force
claim under Rule 41 because that Rule authorizes dismissal of only an entire
action. That’s incorrect. First, as DOC concedes, Rule 41(a) “allows a party
to voluntarily dismiss all of its claims against a particular party,” even when
other defendants remain in the case. DOC Br. 38 (quoting Noga v. Fulton Fin.
Corp. Emp. Benefit Plan, 19 F.4th 264, 271 n.3 (3d Cir. 2021)); see also Young v.
Wilky Carrier Corp., 150 F.2d 764, 764 (3d Cir. 1945). In voluntarily dismissing
the excessive-force claim, Talley dismissed his only claim against Defendant
Shrader. JA 16. Therefore, at a minimum, it was procedurally proper for
Talley to voluntarily dismiss this claim against Shrader.

In any event, this Court has recognized voluntary dismissals of fewer

than all claims under Rule 41(a), even as to a particular defendant. See, e.g.,
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Betz v. Temple Health Sys., 659 F. App’x 137, 141 (3d Cir. 2016); see also Siehl v.
City of Johnstown, 365 F. Supp. 3d 587, 600 (W.D. Pa. 2019); Fennell v. Wetzel,
2023 WL 1997116, at *8 (M.D. Pa. Feb. 14, 2023), appeal dismissed, 2023 WL
5608411 (3d Cir. June 6, 2023); Houser v. Beard, 2013 WL 3943510, at *5 (W.D.
Pa. July 30, 2013), R. & R. adopted, 2013 WL 4494373 (W.D. Pa. Aug. 22, 2013).
That accords with the well-established principle that a plaintiff “is the master
of his complaint.” Fennell, 2023 WL 1997116, at *8.

3. Talley’s withdrawal did not concede that he failed to state a claim.
For starters, the district court itself did not construe Talley’s withdrawal as a
concession regarding the merits, see Add. 4, as “[t]here are any number of
meritorious reasons why a plaintiff might seek voluntary dismissal.”
Chodorow v. Roswick, 160 F.R.D. 522, 524 (E.D. Pa. 1995). Further, the court
never analyzed whether Talley failed to state an excessive-force claim, see
Add. 4, so this dismissal cannot be a strike.

II.  Talley v. DOC is not a strike because it is pending.

A. Talley v. DOC is not a strike because the district court has not
dismissed it. Talley filed his amended complaint in June 2023, JA 134-53,
and, as we file this brief, the district court has yet to act on it. Even if the
district court later dismisses Talley’s amended complaint as outside the
deadline set by the court’s order granting Talley’s Rule 60(b) motion, JA 128,

that would be irrelevant for strike purposes because only strikes that have
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accrued before an appeal is filed are strikes for purposes of that appeal.
Millhouse v. Heath, 866 F.3d 152, 157 (3d Cir. 2017).

Defendants respond that Talley v. DOC was effectively closed because
Talley elected to stand on his amended complaint. DOC Br. 48 (quoting ECF
11, at 7, in 3d Cir. No. 20-2093).2 But Talley, a pro se litigant, used the words
“standing on his complaint” without knowing what they meant.

In Talley’s response to this Court’s letter advising him that his appeal may
not be reviewable “unless plaintiff elects to stand on [his] complaint,” ECF
3, at 1, Talley told this Court that he was “expressly praying for an
opportunity to file an amended complaint to prosecute” his claims. ECF 5,
at 2. Then, Talley’s opening brief explained he was “confused” about
standing on his complaint, ECF 11, at 15 n.11, but wished to do so to “do[]
away with any questions of (subject-matter) jurisdiction.” ECF 11, at 6-7. He
also argued that the district court’s holding that its dismissal “with leave to
amend was an appealable order should be reversed and this case remanded
to the District Court,” ECF 11, at 15, indicating again that he wanted an
opportunity to amend his complaint.

And, when he filed his opening brief, Talley still had not received a copy
of the district court’s order granting his Rule 60 motion and reopening the

period to amend his complaint. ECF 11, at 6. Thus, he invoked a legalism —

3 All ECF citations in this section of this brief refer to filings in case
number 20-2093 (3d Cir.) except where a different case number is provided.
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the notion of standing on one’s complaint—that he did not understand
because he viewed it as the only way to ask this Court to allow him to amend
his complaint. The case was subsequently stayed for resolution of a strike
issue in another case. Once the stay was lifted and Talley had received a copy
of the order granting his Rule 60(b) motion, Talley dismissed the appeal. ECF
No. 24, at 1. He then filed an amended complaint, JA 134-53, which the
district court has yet to act on.

B. Even assuming (counterfactually) that Talley v. DOC is not pending,
any dismissal did not count as a strike. None of the three district-court
actions in that case constitute a strike. See Opening Br. 26-29.

First, the district court’s initial dismissal, JA 120-21, is not a strike because
Talley was granted leave to amend. See Lomax v. Ortiz-Marquez, 140 S. Ct.
1721, 1724 n.4 (2020); Talley v. Wetzel, 15 F.4th 275, 282 (3d Cir. 2021).

Second, the district court’s subsequent order directing the clerk to close
the case, JA 122, is not a strike because it did not reference any Section
1915(g) strike ground and because it was later reversed in response to
Talley’s Rule 60 motion, JA 128. See Wetzel, 15 F.4th at 279 n.3.

Third, the district court’s dismissal of Talley’s motion for an appealable
order, JA 133, is not a strike because, by its own terms, it did not dismiss
Talley’s action, only his motion for an appealable order. See 28 U.S.C. §
1915(g) (providing that a strike accrues only when a plaintitf has “brought
an action ... that was dismissed” on a strike ground (emphasis added)).

Defendants suggest that this order made clear that the court’s prior dismissal
18
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order was final. DOC Br. 47. However, this order mischaracterized the initial
dismissal and ignored the court’s subsequent grant of Talley’s Rule 60
motion, which reversed the initial dismissal. See Opening Br. 28.

If a district court’s order dismissing the case after a plaintiff fails to amend
does not itself explicitly state a strike ground, it is not a strike. See Opening
Br. 29-30. Defendants never respond to this point. Instead, they rely entirely
on an out-of-circuit case decided before the Supreme Court clarified that
dismissals with leave to amend are not strikes. Lomax, 140 S. Ct. at 1724 n.4;
see DOC Br. 41 (citing Harris v. Mangum, 863 F.3d 1133 (9th Cir. 2017)). Harris
held that when a court dismisses a complaint on a strike ground and grants
leave to amend, but the plaintiff fails to file an amended complaint “within
the time designated in the dismissal order[],” the case automatically counts
as a strike no matter the reason the district court gives for the later dismissal.
Harris, 863 F.3d at 1141, 1143.

But Harris is in tension with the Supreme Court’s decision in Lomax.
There, the Court held that whether a dismissal is with prejudice is irrelevant
for strike purposes. It also held that “when a court gives a plaintiff leave to
amend his complaint][,] ... the suit continues, the court’s action falls outside
of Section 1915(g)[,] and no strike accrues.” Lomax, 140 S. Ct. at 1724 & n 4.
Thus, under Lomax, the initial dismissal of a complaint with leave to amend
contemplated by Harris cannot be a strike until the district court issues a
subsequent order closing the action after the plaintiff fails to amend so that

the suit no longer continues. And under this Court’s precedent, the dismissal
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of an action is not a strike unless it is explicitly on a strike ground. E.g., Garrett
v. Murphy, 17 F.4th 419, 433 (3d Cir. 2021); Ball v. Famiglio, 726 F.3d 448, 460,
463 (3d Cir. 2013).

Defendants do not dispute that this Court requires strike grounds to be
stated explicitly, DOC Br. 17, or that dismissals with leave to amend are not
strikes, DOC Br. 42. Instead, they point to three cases—all pre-Lomax —that
they claim “have reached the same conclusion” as Harris: Best v. S.C.L
Huntington, 2019 WL 5866707 (M.D. Pa. Oct. 9, 2019); Holmes v. Reilly, 2012
WL 528562 (E.D. Pa. Feb. 16, 2012); and Shapiro v. U]B Fin. Corp., 964 F.2d 272
(3d Cir. 1992). DOC Br. 44. But none of these cases adopted the rule that
Defendants extol. Indeed, all three are consistent with this Court’s
requirement that dismissals be explicitly on strike grounds to qualify as
strikes.

In Best, 2019 WL 5866707, at *6, the court warned the plaintiff that after
failure “to timely file an amended complaint, the dismissal of this action for
failure to state a claim pursuant 28 U.S.C. § 1915(e)(2)(B)(ii) ... will constitute

777

a ‘strike.” But an explicit dismissal of the entire action under Section
1915(e)(2)(B)(ii) constitutes a strike regardless of whether the complaint was
initially dismissed with leave to amend. Best did not address the situation
here: where a district court dismisses a complaint with leave to amend but
does not explicitly dismiss the action on a strike ground.

Holmes and Shapiro held that a plaintiff’s failure to amend converted the

dismissal to one with prejudice, which, before Lomax, determined strike
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status in some circuits. Shapiro, 964 F.2d at 278; Holmes, 2012 WL 528562, at
*1-2. After Lomax, however, it is clear both that prejudice is not relevant to
strike determinations and that dismissals with leave to amend are not strikes
while “the suit continues.” Lomax, 140 S. Ct. at 1724 & n.4. Thus, neither
Holmes nor Shapiro are relevant to whether cases like Talley v. DOC count as
strikes today.

By contrast, more recent decisions of this Court support our position.
Roudabush v. Bitener, 722 F. App’x 258 (3d Cir. 2018), for example, expressly
rejected the argument that a “dismissal without prejudice became a
dismissal with prejudice once [the inmate] failed to amend.” Id. at 261.
Instead, the dismissal of the unamended complaint in that case was not a
strike. Id. To be sure, the Court relied on the since-abrogated rule that
dismissals without prejudice do not constitute strikes, see id., but the point
stands that the plaintiff’s failure to amend did not change the nature of the
dismissal. And, in Lewis v. United States, 2022 WL 795424, at *1 (3d Cir. Mar.
15, 2022), this Court applied Lomax and held that two dismissals with leave
to amend that had been entered years before did not constitute strikes, even
though the inmate had not amended either complaint. See Lewis v. Zoll Med.
Corp., No. 19-19231, https://ect.njd.uscourts.gov/cgi-
bin/DktRpt.pl?847059502289522-L._1_0-1 (docket sheet showing no
amended complaint); Lewis ©. New  Jersey, No. 19-20490,
https://ecf.njd.uscourts.gov/cgi-bin/DktRpt.pl?43179831023374-L_1_0-1
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(same). By contrast, Defendants can identify no case from any court in this
Circuit applying the Harris rule.

C. Only an explicit dismissal of an action on a Section 1915(g) ground
qualifies as a strike in this Circuit. Rejecting Defendants’ request to
embrace Harris is consistent with this Court’s precedent, which applies a
stricter standard than the Ninth Circuit. Compare Ball v. Famiglio, 726 F.3d
448, 460 (3d Cir. 2013) (requiring that a defense appear on the face of the
complaint and that the court explicitly dismiss the complaint on a strike
ground), with El-Shaddai v. Zamora, 833 F.3d 1036, 1042 (9th Cir. 2016)
(requiring only that a defense appear on the face of the complaint).

Besides, Harris is wrong. Courts can and do terminate cases after granting
leave to amend for reasons unrelated to the merits of the underlying
claims—most obviously, for failure to comply with a court order. See
Opening Br. 29-30. That a case can be ended for a variety of reasons is why
this Court requires strike grounds to be stated explicitly, rather than
presumed. Garrett v. Murphy, 17 F.4th 419, 433 (3d Cir. 2021). Likewise,
plaintiffs fail to amend their complaints for reasons separate from the merits,
so failing to amend does not necessarily reflect gamesmanship or a plaintiff’s
agreement with the district court that the claim lacks merit. Contra DOC Br.
42-43. That is especially true when, as here, the plaintiff is an inmate who
may lack legal knowledge, access to counsel, or even a functioning mail
system that allows the court’s orders to reach him on time. E.g., JA 155. As a

result, this Court should not assume from either a plaintiff’s failure to amend
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or a court’s subsequent termination of the case that the dismissal was on a
strike ground.

Here, the district court’s only order arguably closing the case referred
merely to “the plaintiff having failed to file an amended complaint,” JA 122,

which is not a strike ground.
III. Talley has shown that he was in imminent physical danger.

Section 1915(g)’s imminent-danger exception does not require a nexus
between the imminent danger and the complaint’s allegations. But if it did,
Talley would satisfy that requirement.

A. This Court should not adopt an atextual nexus requirement. Section
1915(g)’s text contains no nexus requirement. That should end the argument.
Courts may not “narrow a provision’s reach by inserting words Congress
chose to omit.” Lomax v. Ortiz-Marquez, 140 S. Ct. 1721, 1725 (2020). Nor
would a nexus requirement remedy Defendants’ concern that appellate
courts would have to consider the merits of imminent-danger allegations not
presented to the lower courts. DOC Br. 51. They already must do so. Because
the plaintiff must allege imminent danger at the time of the appeal, Ball v.
Famiglio, 726 F.3d 448, 467 (3d Cir. 2013), the appellate court necessarily will
have to consider facts that were not present when the complaint was filed.

B. Regardless, Talley’s imminent-danger motion survives any nexus
requirement. Though Talley’s imminent-danger motion pertains to his

confinement at SCI-Fayette and his complaint alleges harms at SCI-Greene,
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the allegations establish a pattern of misconduct by DOC officials that places
him in “imminent danger of serious physical injury.” 28 U.S.C. § 1915(g).
Defendants recite the Second Circuit’s nexus requirement: “(1) whether the
imminent danger of serious physical injury that a three-strikes litigant
alleges is fairly traceable to unlawful conduct asserted in the complaint; and
(2) whether a favorable judicial outcome would redress that injury.” DOC
Br. 54 (citing Pettus v. Morgenthau, 554 F.3d 293, 298-99 (2d Cir. 2009)). The
connection between Talley’s allegations satisfies both requirements.

Talley’s complaint alleges that he was being kept in solitary confinement
and barred from the Mental Health Unit, causing him to suffer depression
and suicidal thoughts. JA 11. Talley’s imminent-danger motion alleges that
he was being held in indefinite solitary confinement, thereby exacerbating
his suicidal thoughts. JA 161-63. So, contrary to Defendants” assertion, DOC
Br. 54, the two sets of allegations involve a continuing and related pattern of
misconduct placing Talley in harm’s way.

That nexus is sufficient just like the connection in Ball v. Hummel, 577 F.
App’'x 96, 97-98 (3d Cir. 2014), where the complaint alleged physical harm
by guards and the imminent-danger motion on appeal pertained to renewed
threats from guards of the same physical violence. Cases where the nexus
requirement has not been satisfied, on the other hand, involve dangers
completely unrelated to the complaint’s allegations. See, e.g., Ray v. Lara, 31
F.4th 692, 701-02 (9th Cir. 2022) (complaint alleged censored and confiscated

mail, while imminent danger related to the threat of being housed in general
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population); Pettus, 554 F.3d at 295-96 (complaint alleged procedural issues
at trial and bias in adjudicating disciplinary infractions, while imminent
danger related to unsafe prison conditions).

Talley’s complaint seeks, among other relief, an injunction requiring DOC
to “implement sanctions to be entered against their subordinates who(] fail
to work responsibly” with inmates. JA 17. Defendants point only to Talley’s
efforts to seek “damages for past harm,” DOC Br. 54, but Talley’s complaint
also seeks injunctive relief that would prevent DOC from continuing to
subject him to solitary confinement without accounting for his mental
health, JA 17. This relief would redress the conditions that place Talley in
imminent danger of physical injury. So, that Talley’s complaint alleges
events at a prior facility does not matter. See Opening Br. 34-36.

CONCLUSION

Talley is entitled to proceed IFP in this appeal.
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	ARGUMENT
	Defendants’attemptstoshowthatTalleyhasaccruedthreestrikesandmaynotproceedIFPfail.Pillaiisnotastrikebecausethreeofitsclaims—assaultandbattery,medicalmalpractice,andexcessiveforce—weredismissedonnon-strikegrounds.Talleyv.DOCisnotastrikebecausethecaseisongoingand,besides,itwasnotexplicitlydismissedonastrikeground.Regardless,TalleyqualifiesforIFPstatusbecausehewasinimminentphysicaldangerwhenhefiledthisappeal.
	I.ThePillaidismissalisnotastrike.
	A“mixeddismissal”—acasedismissedonlyinpartonstrikegrounds—isnotastrike.Talleyv.Wetzel,15F.4th275,280(3dCir.2021).AsDefendantsagree,foradismissaltocountasastrike,theentireaction—meaningeveryclaimintheaction—mustbedismissed“explicitly”ona“strike-countingground.”DOCBr.17(quotingGarrettv.Murphy,17F.4th419,433(3dCir.2021)).Thus,“unclear”dismissalsdonotcountasstrikes.Ballv.Famiglio,726F.3d448,463(3dCir.2013),partiallyabrogatedonothergroundsbyColemanv.Tollefson,575U.S.532(2015).
	1

	InsectionAbelow,wedemonstratethat,contrarytoDefendants’argument,nothingaboutthestructureofthedistrictcourt’sopinionindicatesthateveryclaimwasdismissedforfailuretostateaclaim.As
	Becausethetwoansweringbriefscontainsimilararguments,foreaseofreference,weciteonlytheDOCBrief.
	1

	showninsectionsB,C,andD,thedistrictcourtdismissedTalley’sassaultand-battery,medical-malpractice,andexcessive-forceclaimsonnon-strikegrounds.BecausePillaiisamixeddismissal,itisnotastrike.
	-

	A.ThedistrictcourtdidnotexplicitlydismisseveryPillaiclaimonastrikeground.
	Defendantsarguethatthreefeaturesofthedistrictcourt’sopinioninPillaimakefailuretostateaclaim(astrikeground)thebasisforeverydismissalinthatcase:itsstandard-of-reviewsection,Add.3-4,itsgenericheadings,Add.4,9,anditsfutilityanalysis,Add.13.SeeDOCBr.22-24,37-38.Thatiswrong.
	Asthedistrictcourtobservedinitsstandard-of-reviewsection,Rule12(b)(6)askswhetherthecomplaintpleaded“factualcontentthatallowsthecourttodrawthereasonableinferencethatthedefendantisliableforthemisconductalleged.”Add.3(citationsomitted).WhenthedistrictcourtappliedthisstandardtosomeofTalley’sclaims,itdidsoexplicitly.SeeOpeningBr.17-18(givingexamples).
	Incontrast,thedistrictcourtdidnotrelyonafailuretopleadsufficientfactswhendismissingTalley’sexcessive-force,assault-and-battery,andmedical-malpracticeclaims.Add.4(“[Talley]hasvoluntarilyagreedtodismissthis[excessive-force]claim.”);Add.8(“[S]overeignimmunityattachesandTalley’sassaultandbatteryclaimsagainstLt.Morriswillbedismissed[.]”);Add.12(“Talley’sfailuretoprovidetherequisitecertificate…requiresdismissalofthismalpracticeclaim.”).
	NeitherthementionofRule12(b)(6)inthestandard-of-reviewsectionnorthegenericheadingsreferencingfailuretostateaclaimagainsteachdefendantcouldapplytoallanalysesundereachheading.SeeOpeningBr.
	17.AsDefendantsrecognize,DOCBr.23,thedistrictcourtanalyzedPLRAexhaustionunderthesummary-judgmentstandardratherthanRule12(b)(6),seeAdd.9.Likewise,thethreeclaimswediscussinsectionsB,C,andDbelowdidnotinvokeRule12(b)(6)andwerenotdismissedonthatbasis.So,noteverydismissalundertheopinion’stwooverarchingheadingswasforfailuretostateaclaim.
	Defendantsalsoarguethatbecauseleavetoamendisonlyappropriateafterdismissalsforfailuretostateaclaim,thedistrictcourt’sanalysisofwhetherleavetoamendTalley’scomplaintwouldbefutilemeansthecasewasdismissedforfailuretostateaclaim.DOCBr.23-24.Butwedon’tcontestthatsomeofTalley’sclaimsweredismissedforfailingtostateaclaim,requiringafutilityanalysis;thatdoesnotmeaneveryclaimwasdismissedonthatbasis.
	B.Thedistrictcourt’sdismissalofTalley’sassault-and-batteryclaimasbarredbysovereignimmunityisnotastrike.
	Becauseimmunityisnotanenumeratedstrikegroundunder28U.S.C.§1915(g),immunity-baseddismissalsdonotcountasstrikes“unlessacourtexplicitlyandcorrectlyconcludesthatthecomplaintrevealstheimmunitydefenseonitsfaceanddismissestheunexhaustedcomplaintunderRule12(b)(6).”Ballv.Famiglio,726F.3d448,463(3dCir.2013);seealso,e.g.,
	Millhousev.Sage,639F.App’x792,794(3dCir.2016)(concluding,underBall,thatinmatedidnotaccrueastrikebecausethedistrictcourt“didnotexplicitlydismisstheunexhaustedpartofthecomplaintforfailuretostateaclaim”).
	ThedistrictcourtneithercorrectlynorexplicitlyheldthatDefendants’immunityrequireddismissalunderRule12(b)(6),andthedismissalthereforedoesnotcountasastrike.
	1.ThedismissalofTalley’sassault-and-batteryclaimdoesnotcountasastrikebecausethedistrictcourtincorrectlyreliedonastatutethatdoesnotapplytotheDOCDefendants.ThedistrictcourtfoundthatDefendantsareimmuneunderastatutethatcouldnotpossiblygrantthemimmunity.Add.8&n.8(citing42Pa.C.S.A.§§8541-8542,whichimmunizeonlylocalagenciesfromdamages).Thismistakewasnot,asDefendantsclaim,a“merecitationerror.”DOCBr.22.Rather,thedistrictcourtnamedandquotedtheincorrectstatuteandthenanalyzedwhetheritsstatutoryexceptionsapplied.Add.8&n
	Defendantssuggestthatthedistrictcourtmeanttoapply42Pa.
	C.S.A.§§8521-8522,but,underBall,adistrictcourt’sdecisionthatacomplaintrevealsanimmunitydefensemustbebothcorrectandexplicit.Ball,726F.3dat463.EvencreditingDefendants’conjecturethatthedistrictcourtwasapplyingSections8521and8522,thedistrictcourtdidnotdosoexplicitlybecauseitneverreferredtothoseprovisions.Add.8&n.8.
	2.ThedistrictcourtdidnotexplicitlydismissTalley’sassault-andbatteryclaimunderRule12(b)(6).Asexplained(at2-3),thedistrictcourt’sgenericheadingsarenotcontrolling.Whatmattersisthedistrictcourt’sactual“basisforthedismissal.”Lomaxv.Ortiz-Marquez,140S.Ct.1721,1725(2020).Here,thecourt’sexplicitbasisfordismissingtheassault-and-batteryclaimwasthat“sovereignimmunityattaches.”Add.8.
	-

	ThelackofanexplicitreferencetoRule12(b)(6)mattersbecausethisCourthasaffirmeddismissalsofclaimsagainstimmunedefendantsunderRule12(b)(1)forlackofsubject-matterjurisdiction,anon-strikeground.See,e.g.,Bradleyv.W.ChesterUniv.ofPa.StateSys.ofHigherEduc.,880F.3d643,660(3dCir.2018);Garyv.Pa.Hum.Rels.Comm’n,497F.App’x223,226-27(3dCir.2012).Because“aclaimofsovereignimmunityadvancesajurisdictionalbar,”courtscananddodismissclaimsonthisbasissuasponte.UnitedStatesv.Bein,214F.3d408,412(3dCir.2000);Fed.R.Civ.P.12(h)(3);see
	Asaresult,courtsinthisCircuitoftendismissimmunity-barredclaimsforlackofsubject-matterjurisdiction,evenwherethedefendantdidnotmovetodismissunderRule12(b)(1).See,e.g.,Blanciakv.AlleghenyLudlumCorp.,77F.3d690,693n.2(3dCir.1996);Abulkhair,2017WL2268322,at*1,
	Asaresult,courtsinthisCircuitoftendismissimmunity-barredclaimsforlackofsubject-matterjurisdiction,evenwherethedefendantdidnotmovetodismissunderRule12(b)(1).See,e.g.,Blanciakv.AlleghenyLudlumCorp.,77F.3d690,693n.2(3dCir.1996);Abulkhair,2017WL2268322,at*1,
	*5;Shahv.UnitedStates,2013WL1869095,at*1&n.1(W.D.Pa.May3,2013).OutsidethisCircuit,too,courtsdismissclaimsbarredbystatesovereignimmunityforlackofsubject-matterjurisdiction.See,e.g.,Meyersexrel.Benzingv.Texas,410F.3d236,240(5thCir.2005);Seabornv.StateofFla.,Dep’tofCorr.,143F.3d1405,1407(11thCir.1998).

	Giventhisestablishedpractice,andbecausethedistrictcourtdidnotsayotherwise,thedismissalofTalley’sassault-and-batteryclaimasbarredbysovereignimmunitymaywellhavebeenadismissalforlackofsubject-matterjurisdiction,anon-strikeground.Attheveryleast,thenatureofthedismissalis“unclear,”soitisnotastrike.Ball,726F.3dat463.
	Defendantssaythat“statesovereignimmunitycannotpossiblyrelatetothefederalcourts’subjectmatterjurisdiction.”DOCBr.24-25.That’swrong.TheSupremeCourthas“assum[ed]thatEleventhAmendmentimmunityisamatterofsubject-matterjurisdiction”whilenotingthatthequestionhasnotbeendefinitivelydecided.Wis.Dep’tofCorr.v.Schacht,524U.S.381,391(1998).Inotherwords,statesovereignimmunityverywellcouldpresentajurisdictionalquestion,and,asshownabove,courtsinthisCircuitroutinelytreatitthatway.
	Defendantsalsoarguethedismissalcouldnothavebeenforlackofsubject-matterjurisdictionbecausePennsylvaniawaivessovereignimmunityforcertainclaims,andpartiescannotwaivesubject-matterjurisdiction.DOCBr.24-25.ButthestatutorywaiverDefendantsciteexpresslypreservesPennsylvania’sEleventhAmendmentsovereign
	Defendantsalsoarguethedismissalcouldnothavebeenforlackofsubject-matterjurisdictionbecausePennsylvaniawaivessovereignimmunityforcertainclaims,andpartiescannotwaivesubject-matterjurisdiction.DOCBr.24-25.ButthestatutorywaiverDefendantsciteexpresslypreservesPennsylvania’sEleventhAmendmentsovereign
	immunityinfederalcourt,soPennsylvania’swaiverofsovereignimmunityforspecificclaimsdoesnotapplyhere.SeeDowneyv.Pa.Dep’tofCorr.,968F.3d299,310(3dCir.2020).Inanyevent,thepowerofPennsylvaniatodeterminethescopeofitswaiverofimmunitysaysnothingaboutwhetherdismissingaclaimasbarredbyimmunityisadismissalforlackofsubject-matterjurisdiction.SeeInreHechingerInv.Co.ofDel.,Inc.,335F.3d243,249(3dCir.2003)(Alito,J.)(explainingthatacourt“lackssubjectmatterjurisdiction”when“adefendantsuccessfullydemonstratesthattheEleventhAmen

	Finally,thisCourt’sdecisionsconfirmthatmerelyreferringtotheRule12(b)(6)failure-to-state-a-claimstandardelsewhereinanopiniondoesnotconvertanimmunity-baseddismissalintoastrikeunlessthecourtexplicitlyandspecificallyappliestheRule12(b)(6)standardtotheimmunity-barredclaim.See,e.g.,Roudabushv.Bitener,722F.App’x258,260-61(3dCir.2018);Parksv.Samuels,540F.App’x146,149(3dCir.2014).ThequestionhereiswhetherthedistrictcourtdismissedTalley’sassault-and-batteryclaimforfailuretostateaclaim.Itdidnot.Instead,theexplicitbasis
	C.ThedismissalofTalley’smedical-malpracticeclaimforfailuretofileacertificateofmeritisnotastrike.
	Thedistrictcourt’sdismissalofTalley’smedical-malpracticeclaimforfailuretofileacertificateofmerit(COM)isnotastrike.OpeningBr.19-22.Itcan’tbeaRule12(b)(6)dismissalbecausethecourtconsideredmorethanthe“complaint,exhibitsattachedtothecomplaint,mattersofpublicrecord,”andother“undisputablyauthenticdocuments”onwhichthecomplaintisbased.Wolfingtonv.ReconstructiveOrthopaedicAssocs.IIPC,935F.3d187,197(3dCir.2019)(citationomitted).Nordidthedistrictcourtexplicitlydismissforfailuretostateaclaimoronanyotherstrikeground.
	Defendantssayitis“critical”thattheCOMisa“pleading”filed“duringthepleadingstage.”DOCBr.28.That’sincorrect.ACOMisnotapleading,anddismissalforfailuretofileaCOMisdistinctfromdismissalforfailuretostateaclaim.Rather,thisCourtmusttreattheresolutionofTalley’sclaimforfailuretofileaCOMasagrantofsummaryjudgment.
	1.Pennsylvania’sCOMrequirementisseparateanddistinctfromthecomplaintandotherpleadings.Defendantsmaintain,withoutcitation,thateverythingthathappensduringwhattheycallthe“pleadingstage”—atermtheyneverdefine—isapleadingandthusmaybeconsideredunderRule12(b)(6).DOCBr.28.Defendantsaremistaken.TheCOM“isnotpartofthecomplaint,nordoesitneedtobefiledwiththecomplaint.”Schmigelv.Uchal,800F.3d113,122(3dCir.2015);seealsoLiggon-Reddingv.Est.ofSugarman,659F.3d258,263(3dCir.2011);Chamberlainv.Giampapa,210F.3d154,160
	1.Pennsylvania’sCOMrequirementisseparateanddistinctfromthecomplaintandotherpleadings.Defendantsmaintain,withoutcitation,thateverythingthathappensduringwhattheycallthe“pleadingstage”—atermtheyneverdefine—isapleadingandthusmaybeconsideredunderRule12(b)(6).DOCBr.28.Defendantsaremistaken.TheCOM“isnotpartofthecomplaint,nordoesitneedtobefiledwiththecomplaint.”Schmigelv.Uchal,800F.3d113,122(3dCir.2015);seealsoLiggon-Reddingv.Est.ofSugarman,659F.3d258,263(3dCir.2011);Chamberlainv.Giampapa,210F.3d154,160
	(3dCir.2000);NuveenMun.Tr.exrel.NuveenHighYieldMun.BondFundv.WithumSmithBrown,P.C.,692F.3d283,303(3dCir.2012).NorisaCOMcontainedwithinthespecific,enumeratedlistofsevenitemsthatarethe“[o]nly…pleadings[that]areallowed.”Fed.R.Civ.P.7;seealso231Pa.Code§1017(listingsimilarpermittedpleadings).Eachpleadingisatypeofcomplaintoranswer.SeeFed.R.Civ.P.7(a)(1)-(7).BecausetheCOMis“notpartofthecomplaint”andisnotananswer,itisnotapleading.Schmigel,800F.3dat122.
	2


	DefendantsalsocontendthatthefailuretofileaCOM“negate[s]”thecomplaint’sallegations.DOCBr.31.Eveniftrue,thatwouldbeirrelevant.Manythings,suchasunpersuasiveevidenceattrial,“negate”acomplaint’sallegations.Butit’salsonottrue.ThisCourtrepeatedlyhasrecognizedthat“theCOMrequirement‘doesnothaveanyeffectonwhatisincludedinthepleadingsofacaseorthespecificitythereof.’”Schmigel,800F.3dat122(quotingLiggon-Redding,659F.3dat263).
	TheCOMalsoexceedsRule8’spleadingrequirements.SeeFed.R.Civ.P.8(a)(2)(requiringonlya“shortandplainstatementoftheclaimshowingthatthepleaderisentitledtorelief”);seealsoChamberlain,210F.3dat159-60
	ContrarytoDefendants’suggestion,DOCBr.32n.7,thisCourthasrepeatedlyfoundthatNewJersey’sAOMstatuteisanalogoustoPennsylvania’sCOMstatute.SeeSchmigel,800F.3dat120;seealsoKeel-Johnsonv.Amsbaugh,2009WL648970,at*6(M.D.Pa.Mar.10,2009)(notingthat“theweightofauthorityhasfoundtheGiampapa[AOM]reasoningapplicabletothesimilarPennsylvaniaCOMrules”).
	2 

	(findingNewJersey’sanalogousAOMrequirementdoesnotconflictwithRule8becauseanAOM“isnotapleading”).Accordingly,eventhoughaclaim’ssurvivalmaydependonwhetheraCOMisfiled,theanalysisofwhetherthecomplaintissufficientisdone“independently.”SeeHolbrookv.Woodham,2007WL2071618,at*4(W.D.Pa.July13,2007)(notingthattheCOM“law[doesnot]implicate[]…thepleadingrequirements”);cf.Longv.Adams,411F.Supp.2d701,708(E.D.Mich.2006)(notingthatMichigan’sCOMrulecontainsheightenedpleadingrequirementsandthereforedoesnotapplyinfederalcourtun
	Defendantsdonotappreciatetheparadoxicalconsequencesoftheirargument.TheCOMrequirementappliesinfederalcourtonlybecausethisCourthasconcludedthattheCOMisnotacomplaintorpleadingandthusdoesnotconflictwiththeFederalRules.IftheCOMwereapleading,asDefendantsurge,itwouldconflictwithRules7,8,and12,andwouldnotbeconsideredinfederalcourtunderErie.SeeSchmigel,800F.3dat121-22;Hanna
	v.Plumer,380U.S.460,465-66(1965);seealsoLiggon-Redding,659F.3dat26263;Holbrook,2007WL2071618,at*3(comparingstateCOMlawsandexplainingthatthose“thathavebeensustainedinfederaldiversityactionsarethoselawsthatdonotcreateadditionalpleadingrequirements”).YetDefendants’positionremainsthattheCOMrequirementappliesinfederalcourt;indeed,theirentireargumentdependsontheCOM’sapplicationthere.SeeDOCBr.29-31.
	-

	2.ThisCourtmusttreatthedistrictcourt’sresolutionofTalley’sclaimasagrantofsummaryjudgmentforfailuretofileaCOM.UnderRule12(d),ifmattersoutsidethepleadingsarepresentedtoandnotexcludedbythecourt,aRule12(b)(6)dismissalmotionisconvertedintoaRule56motion.Fed.R.Civ.P.12(d);Bruniv.CityofPittsburgh,824F.3d353,360(3dCir.2016).EvenwhenadistrictcourtdoesnotstateitisconvertingtheRule12(b)(6)motion,ifitconsidersmaterialoutsidethepleadings,thisCourtis“constrainedby[Rule12(d)]totreatthedistrictcourt’sdispositionofthematterp
	a.ThedistrictcourtcitedPillai’s“NoticeofIntentiontoEnterJudgmentonProfessionalLiabilityClaim,”whichshefiledfifty-onedaysafterTalleyfiledhiscomplaintandalsoattachedtoherbriefinsupportofhermotiontodismiss.Add.12;JA52.UnderPennsylvanialaw,Pillaiwasrequiredtoservethisnoticeatleastthirtydaysbeforemovingfordismissal.SeeRegassav.Brininger,2021WL4738820,at*3(3dCir.Oct.12,2021)(citing231Pa.Code§1042.7(a)).ThedistrictcourtreliedonthenoticetoconcludethatTalleyhadthirtydaysafterthenoticewasfiledtosubmitaCOMandTalley’sc
	a.ThedistrictcourtcitedPillai’s“NoticeofIntentiontoEnterJudgmentonProfessionalLiabilityClaim,”whichshefiledfifty-onedaysafterTalleyfiledhiscomplaintandalsoattachedtoherbriefinsupportofhermotiontodismiss.Add.12;JA52.UnderPennsylvanialaw,Pillaiwasrequiredtoservethisnoticeatleastthirtydaysbeforemovingfordismissal.SeeRegassav.Brininger,2021WL4738820,at*3(3dCir.Oct.12,2021)(citing231Pa.Code§1042.7(a)).ThedistrictcourtreliedonthenoticetoconcludethatTalleyhadthirtydaysafterthenoticewasfiledtosubmitaCOMandTalley’sc
	shouldbedismissedbecausehehadnotdoneso.Add.12.Neitherfactwasinthecomplaintorthepleadings(norcouldtheyhavebeen).By“accept[ing]theseextra-pleadedmaterials,”thedistrictcourteffectivelygrantedsummaryjudgmenttoPillai—thatis,“themotion…convert[ed]tooneforsummaryjudgment”underRule12(d).Lombarskiv.CapeMayCnty.,2011WL1322910,at*2(D.N.J.Apr.5,2011).Andthedistrictcourt’sgrantofsummaryjudgmentdoesnotdependonwhetherthecourtexpresslyconvertedPillai’smotion,because“thelabeladistrictcourtplacesonitsdispositionisnotbindingo

	ThisCourtrecognizedasmuchwhenitobservedthatdismissingforfailuretofileaCOM“require[s]acourttoconsideramotiontodismissforfailuretostateaclaimasamotionforsummaryjudgment,asprovidedbyRule12(d).”Nuveen,692F.3dat303n.13(emphasisadded).Defendantsignorethisclearlanguage.Instead,theypointtoasinglequotefromSchmigel,thatfailuretofileaCOM“canformthebasisforamotionforsummaryjudgment,”toarguethatitcouldalsoformthebasisforaRule12(b)(6)dismissal.DOCBr.33(quotingSchmigel,800F.3dat122)(emphasisaddedbyDefendants).But,aswehave
	BecausethedistrictcourtdidnotdismissunderRule12(b)(6),thedismissalwasnotastrikeunlessthecourtexpresslyfoundthatTalleyfailedtostateaclaim.Byrdv.Shannon,715F.3d117,126(3dCir.2013).Thecourtdidnotdoso.Withoutmentioningastrikeground,thedistrictcourtreasonedonlythatTalley’sbelated“statement[was]notsufficienttocomplywiththecertificaterequirement”so“Talley’sfailuretoprovidetherequisitecertificate…require[d]dismissalof[the]malpracticeclaim.”Add.12.
	b.
	b.
	b.
	Statelawconfirmsthatthisdismissalwasnotanexplicitstrikeground.UnderPennsylvanialaw,theproperwaytodisposeofacasewhenaplaintifffailstofileaCOMistoenteranonprosjudgment,231Pa.Code§1042.7,aprocessdistinctfromdismissalforfailuretostateaclaim,see231Pa.Code§1032(a).AndcourtsinthisCircuitdistinguishbetweendismissingforfailuretofileaCOMandfailuretostateaclaim,asDefendants’authorityshows.SeeYoungv.Halligan,2019WL1978478,at*1(W.D.Pa.May3,2019)(denyingmotiontoreconsideranorder“dismissingPlaintiff’sEighthAmendmentclaimf

	c.
	c.
	Ouropeningbrief(at22)observesthat,becauseaCOMisoftenfiledafterthedefendant’smotiontodismissisdue,Rule12(b)(6)isnotthe


	mechanismfordisposingofacaseforfailuretofileaCOM.SeeSchmigel,800F.3dat122&n.13(citingNuveen,692F.3dat303).DefendantsrespondthatamotiontodismissisnotdueuntiltwentydaysafterserviceoftheCOMunderPennsylvaniaRule1042.4.DOCBr.33.ButifaCOMisneverfiled,thenRule1042.4wouldrequirearesponsivepleading,andthereforeaRule12(b)(6)motiontodismiss,tobefiledwellbeforetheCOMisdue.231Pa.Code§1042.4.NoneofDefendants’othertimingarguments,seeDOCBr.3335,undermineourbasicpoint:dismissalforfailuretofileaCOMisproperlydecidedatsummaryj
	-

	D.Talley’svoluntarydismissalofhisstate-lawexcessive-forceclaimisnotastrike.
	Defendantsdonotdisputethatvoluntarydismissalisnotastrikeground.Instead,theycontendthatTalleydidnotandcouldnothavevoluntarilydismissedhisstate-lawexcessive-forceclaim,DOCBr.36,andthathiswithdrawalamountedtoaconcessionthathecouldnotstateaclaim,DOCBr.37.ThoughTalley,aproselitigant,didnotexplicitlyinvokeRule41,hemaintainedthathewaswithdrawingtheclaim,JA57,andthedistrictcourtproperlyconstruedTalley’swithdrawalasavoluntarydismissal,Add.4.
	1.
	1.
	1.
	1.
	ThedistrictcourtconstruedTalley’swithdrawalasavoluntarydismissal.AfilingthatdoesnotexplicitlyinvokeRule41,butcommunicatesanintenttovoluntarilydismissaclaim,canbetreatedasaRule41voluntarydismissal.See,e.g.,Brooks-Washingtonv.Doe,2012WL6931923,at*1(M.D.

	Pa.Oct.24,2012)(construingplaintiff’sstatementthathe“hopestowithdraw[]”hiscaseasavoluntarydismissal),R.&R.adopted,2013WL310401(M.D.Pa.Jan.25,2013);Lombarskiv.CapeMayCnty.,2011WL1322910,at*2-4(D.N.J.Apr.5,2011)(construingrequestforvoluntarydismissalinoppositiontoamotiontodismissasaRule41(a)(1)(A)(i)noticeofvoluntarydismissalandnotingthatRule41(a)(2)voluntarydismissalalsowouldhavebeenappropriate).Here,thedistrictcourtconstruedTalley’swithdrawalasavoluntarydismissalbyconcludingthat“thisclaimisdismissed”because

	2.
	2.
	Talley’svoluntarydismissalwasproperunderRule41.DefendantssuggestthatTalleycouldnothavedismissedhisstate-lawexcessive-forceclaimunderRule41becausethatRuleauthorizesdismissalofonlyanentireaction.That’sincorrect.First,asDOCconcedes,Rule41(a)“allowsapartytovoluntarilydismissallofitsclaimsagainstaparticularparty,”evenwhenotherdefendantsremaininthecase.DOCBr.38(quotingNogav.FultonFin.Corp.Emp.BenefitPlan,19F.4th264,271n.3(3dCir.2021));seealsoYoungv.WilkyCarrierCorp.,150F.2d764,764(3dCir.1945).Involuntarilydismiss


	Inanyevent,thisCourthasrecognizedvoluntarydismissalsoffewerthanallclaimsunderRule41(a),evenastoaparticulardefendant.See,e.g.,
	Betzv.TempleHealthSys.,659F.App’x137,141(3dCir.2016);seealsoSiehlv.CityofJohnstown,365F.Supp.3d587,600(W.D.Pa.2019);Fennellv.Wetzel,2023WL1997116,at*8(M.D.Pa.Feb.14,2023),appealdismissed,2023WL5608411(3dCir.June6,2023);Houserv.Beard,2013WL3943510,at*5(W.D.Pa.July30,2013),R.&R.adopted,2013WL4494373(W.D.Pa.Aug.22,2013).Thataccordswiththewell-establishedprinciplethataplaintiff“isthemasterofhiscomplaint.”Fennell,2023WL1997116,at*8.
	3.Talley’swithdrawaldidnotconcedethathefailedtostateaclaim.Forstarters,thedistrictcourtitselfdidnotconstrueTalley’swithdrawalasaconcessionregardingthemerits,seeAdd.4,as“[t]hereareanynumberofmeritoriousreasonswhyaplaintiffmightseekvoluntarydismissal.”Chodorowv.Roswick,160F.R.D.522,524(E.D.Pa.1995).Further,thecourtneveranalyzedwhetherTalleyfailedtostateanexcessive-forceclaim,seeAdd.4,sothisdismissalcannotbeastrike.
	II.Talleyv.DOCisnotastrikebecauseitispending.
	A.Talleyv.DOCisnotastrikebecausethedistrictcourthasnotdismissedit.TalleyfiledhisamendedcomplaintinJune2023,JA134-53,and,aswefilethisbrief,thedistrictcourthasyettoactonit.EvenifthedistrictcourtlaterdismissesTalley’samendedcomplaintasoutsidethedeadlinesetbythecourt’sordergrantingTalley’sRule60(b)motion,JA128,thatwouldbeirrelevantforstrikepurposesbecauseonlystrikesthathave
	A.Talleyv.DOCisnotastrikebecausethedistrictcourthasnotdismissedit.TalleyfiledhisamendedcomplaintinJune2023,JA134-53,and,aswefilethisbrief,thedistrictcourthasyettoactonit.EvenifthedistrictcourtlaterdismissesTalley’samendedcomplaintasoutsidethedeadlinesetbythecourt’sordergrantingTalley’sRule60(b)motion,JA128,thatwouldbeirrelevantforstrikepurposesbecauseonlystrikesthathave
	accruedbeforeanappealisfiledarestrikesforpurposesofthatappeal.Millhousev.Heath,866F.3d152,157(3dCir.2017).

	DefendantsrespondthatTalleyv.DOCwaseffectivelyclosedbecauseTalleyelectedtostandonhisamendedcomplaint.DOCBr.48(quotingECF11,at7,in3dCir.No.20-2093).ButTalley,aproselitigant,usedthewords“standingonhiscomplaint”withoutknowingwhattheymeant.
	3

	InTalley’sresponsetothisCourt’sletteradvisinghimthathisappealmaynotbereviewable“unlessplaintiffelectstostandon[his]complaint,”ECF3,at1,TalleytoldthisCourtthathewas“expresslyprayingforanopportunitytofileanamendedcomplainttoprosecute”hisclaims.ECF5,at2.Then,Talley’sopeningbriefexplainedhewas“confused”aboutstandingonhiscomplaint,ECF11,at15n.11,butwishedtodosoto“do[]awaywithanyquestionsof(subject-matter)jurisdiction.”ECF11,at6-7.Healsoarguedthatthedistrictcourt’sholdingthatitsdismissal“withleavetoamendwasanappe
	And,whenhefiledhisopeningbrief,Talleystillhadnotreceivedacopyofthedistrictcourt’sordergrantinghisRule60motionandreopeningtheperiodtoamendhiscomplaint.ECF11,at6.Thus,heinvokedalegalism—
	AllECFcitationsinthissectionofthisbriefrefertofilingsincasenumber20-2093(3dCir.)exceptwhereadifferentcasenumberisprovided.
	3

	thenotionofstandingonone’scomplaint—thathedidnotunderstandbecausehevieweditastheonlywaytoaskthisCourttoallowhimtoamendhiscomplaint.Thecasewassubsequentlystayedforresolutionofastrikeissueinanothercase.OncethestaywasliftedandTalleyhadreceivedacopyoftheordergrantinghisRule60(b)motion,Talleydismissedtheappeal.ECFNo.24,at1.Hethenfiledanamendedcomplaint,JA134-53,whichthedistrictcourthasyettoacton.
	B.Evenassuming(counterfactually)thatTalleyv.DOCisnotpending,anydismissaldidnotcountasastrike.Noneofthethreedistrict-courtactionsinthatcaseconstituteastrike.SeeOpeningBr.26-29.
	First,thedistrictcourt’sinitialdismissal,JA120-21,isnotastrikebecauseTalleywasgrantedleavetoamend.SeeLomaxv.Ortiz-Marquez,140S.Ct.1721,1724n.4(2020);Talleyv.Wetzel,15F.4th275,282(3dCir.2021).
	Second,thedistrictcourt’ssubsequentorderdirectingtheclerktoclosethecase,JA122,isnotastrikebecauseitdidnotreferenceanySection1915(g)strikegroundandbecauseitwaslaterreversedinresponsetoTalley’sRule60motion,JA128.SeeWetzel,15F.4that279n.3.
	Third,thedistrictcourt’sdismissalofTalley’smotionforanappealableorder,JA133,isnotastrikebecause,byitsownterms,itdidnotdismissTalley’saction,onlyhismotionforanappealableorder.See28U.S.C.§1915(g)(providingthatastrikeaccruesonlywhenaplaintiffhas“broughtanaction…thatwasdismissed”onastrikeground(emphasisadded)).Defendantssuggestthatthisordermadeclearthatthecourt’spriordismissal
	Third,thedistrictcourt’sdismissalofTalley’smotionforanappealableorder,JA133,isnotastrikebecause,byitsownterms,itdidnotdismissTalley’saction,onlyhismotionforanappealableorder.See28U.S.C.§1915(g)(providingthatastrikeaccruesonlywhenaplaintiffhas“broughtanaction…thatwasdismissed”onastrikeground(emphasisadded)).Defendantssuggestthatthisordermadeclearthatthecourt’spriordismissal
	orderwasfinal.DOCBr.47.However,thisordermischaracterizedtheinitialdismissalandignoredthecourt’ssubsequentgrantofTalley’sRule60motion,whichreversedtheinitialdismissal.SeeOpeningBr.28.

	Ifadistrictcourt’sorderdismissingthecaseafteraplaintifffailstoamenddoesnotitselfexplicitlystateastrikeground,itisnotastrike.SeeOpeningBr.29-30.Defendantsneverrespondtothispoint.Instead,theyrelyentirelyonanout-of-circuitcasedecidedbeforetheSupremeCourtclarifiedthatdismissalswithleavetoamendarenotstrikes.Lomax,140S.Ct.at1724n.4;seeDOCBr.41(citingHarrisv.Mangum,863F.3d1133(9thCir.2017)).Harrisheldthatwhenacourtdismissesacomplaintonastrikegroundandgrantsleavetoamend,buttheplaintifffailstofileanamendedcomplaint“
	ButHarrisisintensionwiththeSupremeCourt’sdecisioninLomax.There,theCourtheldthatwhetheradismissaliswithprejudiceisirrelevantforstrikepurposes.Italsoheldthat“whenacourtgivesaplaintiffleavetoamendhiscomplaint[,]…thesuitcontinues,thecourt’sactionfallsoutsideofSection1915(g)[,]andnostrikeaccrues.”Lomax,140S.Ct.at1724&n.4.Thus,underLomax,theinitialdismissalofacomplaintwithleavetoamendcontemplatedbyHarriscannotbeastrikeuntilthedistrictcourtissuesasubsequentorderclosingtheactionaftertheplaintifffailstoamendsothatth
	ButHarrisisintensionwiththeSupremeCourt’sdecisioninLomax.There,theCourtheldthatwhetheradismissaliswithprejudiceisirrelevantforstrikepurposes.Italsoheldthat“whenacourtgivesaplaintiffleavetoamendhiscomplaint[,]…thesuitcontinues,thecourt’sactionfallsoutsideofSection1915(g)[,]andnostrikeaccrues.”Lomax,140S.Ct.at1724&n.4.Thus,underLomax,theinitialdismissalofacomplaintwithleavetoamendcontemplatedbyHarriscannotbeastrikeuntilthedistrictcourtissuesasubsequentorderclosingtheactionaftertheplaintifffailstoamendsothatth
	ofanactionisnotastrikeunlessitisexplicitlyonastrikeground.E.g.,Garrett

	v.Murphy,17F.4th419,433(3dCir.2021);Ballv.Famiglio,726F.3d448,460,463(3dCir.2013).
	DefendantsdonotdisputethatthisCourtrequiresstrikegroundstobestatedexplicitly,DOCBr.17,orthatdismissalswithleavetoamendarenotstrikes,DOCBr.42.Instead,theypointtothreecases—allpre-Lomax—thattheyclaim“havereachedthesameconclusion”asHarris:Bestv.S.C.I.Huntington,2019WL5866707(M.D.Pa.Oct.9,2019);Holmesv.Reilly,2012WL528562(E.D.Pa.Feb.16,2012);andShapirov.UJBFin.Corp.,964F.2d272(3dCir.1992).DOCBr.44.ButnoneofthesecasesadoptedtherulethatDefendantsextol.Indeed,allthreeareconsistentwiththisCourt’srequirementthatdism
	InBest,2019WL5866707,at*6,thecourtwarnedtheplaintiffthatafterfailure“totimelyfileanamendedcomplaint,thedismissalofthisactionforfailuretostateaclaimpursuant28U.S.C.§1915(e)(2)(B)(ii)…willconstitutea‘strike.’”ButanexplicitdismissaloftheentireactionunderSection1915(e)(2)(B)(ii)constitutesastrikeregardlessofwhetherthecomplaintwasinitiallydismissedwithleavetoamend.Bestdidnotaddressthesituationhere:whereadistrictcourtdismissesacomplaintwithleavetoamendbutdoesnotexplicitlydismisstheactiononastrikeground.
	HolmesandShapiroheldthataplaintiff’sfailuretoamendconvertedthedismissaltoonewithprejudice,which,beforeLomax,determinedstrike
	HolmesandShapiroheldthataplaintiff’sfailuretoamendconvertedthedismissaltoonewithprejudice,which,beforeLomax,determinedstrike
	statusinsomecircuits.Shapiro,964F.2dat278;Holmes,2012WL528562,at*1-2.AfterLomax,however,itisclearboththatprejudiceisnotrelevanttostrikedeterminationsandthatdismissalswithleavetoamendarenotstrikeswhile“thesuitcontinues.”Lomax,140S.Ct.at1724&n.4.Thus,neitherHolmesnorShapiroarerelevanttowhethercaseslikeTalleyv.DOCcountasstrikestoday.

	Bycontrast,morerecentdecisionsofthisCourtsupportourposition.Roudabushv.Bitener,722F.App’x258(3dCir.2018),forexample,expresslyrejectedtheargumentthata“dismissalwithoutprejudicebecameadismissalwithprejudiceonce[theinmate]failedtoamend.”Id.at261.Instead,thedismissaloftheunamendedcomplaintinthatcasewasnotastrike.Id.Tobesure,theCourtreliedonthesince-abrogatedrulethatdismissalswithoutprejudicedonotconstitutestrikes,seeid.,butthepointstandsthattheplaintiff’sfailuretoamenddidnotchangethenatureofthedismissal.And,inL
	https://ecf.njd.uscourts.gov/cgi
	-
	https://ecf.njd.uscourts.gov/cgi-bin/DktRpt.pl?43179831023374-L_1_0-1

	(same).Bycontrast,DefendantscanidentifynocasefromanycourtinthisCircuitapplyingtheHarrisrule.
	C.OnlyanexplicitdismissalofanactiononaSection1915(g)groundqualifiesasastrikeinthisCircuit.RejectingDefendants’requesttoembraceHarrisisconsistentwiththisCourt’sprecedent,whichappliesastricterstandardthantheNinthCircuit.CompareBallv.Famiglio,726F.3d448,460(3dCir.2013)(requiringthatadefenseappearonthefaceofthecomplaintandthatthecourtexplicitlydismissthecomplaintonastrikeground),withEl-Shaddaiv.Zamora,833F.3d1036,1042(9thCir.2016)(requiringonlythatadefenseappearonthefaceofthecomplaint).
	Besides,Harrisiswrong.Courtscananddoterminatecasesaftergrantingleavetoamendforreasonsunrelatedtothemeritsoftheunderlyingclaims—mostobviously,forfailuretocomplywithacourtorder.SeeOpeningBr.29-30.ThatacasecanbeendedforavarietyofreasonsiswhythisCourtrequiresstrikegroundstobestatedexplicitly,ratherthanpresumed.Garrettv.Murphy,17F.4th419,433(3dCir.2021).Likewise,plaintiffsfailtoamendtheircomplaintsforreasonsseparatefromthemerits,sofailingtoamenddoesnotnecessarilyreflectgamesmanshiporaplaintiff’sagreementwiththed
	Besides,Harrisiswrong.Courtscananddoterminatecasesaftergrantingleavetoamendforreasonsunrelatedtothemeritsoftheunderlyingclaims—mostobviously,forfailuretocomplywithacourtorder.SeeOpeningBr.29-30.ThatacasecanbeendedforavarietyofreasonsiswhythisCourtrequiresstrikegroundstobestatedexplicitly,ratherthanpresumed.Garrettv.Murphy,17F.4th419,433(3dCir.2021).Likewise,plaintiffsfailtoamendtheircomplaintsforreasonsseparatefromthemerits,sofailingtoamenddoesnotnecessarilyreflectgamesmanshiporaplaintiff’sagreementwiththed
	oracourt’ssubsequentterminationofthecasethatthedismissalwasonastrikeground.

	Here,thedistrictcourt’sonlyorderarguablyclosingthecasereferredmerelyto“theplaintiffhavingfailedtofileanamendedcomplaint,”JA122,whichisnotastrikeground.
	III.Talleyhasshownthathewasinimminentphysicaldanger.
	Section1915(g)’simminent-dangerexceptiondoesnotrequireanexusbetweentheimminentdangerandthecomplaint’sallegations.Butifitdid,Talleywouldsatisfythatrequirement.
	A.ThisCourtshouldnotadoptanatextualnexusrequirement.Section1915(g)’stextcontainsnonexusrequirement.Thatshouldendtheargument.Courtsmaynot“narrowaprovision’sreachbyinsertingwordsCongresschosetoomit.”Lomaxv.Ortiz-Marquez,140S.Ct.1721,1725(2020).NorwouldanexusrequirementremedyDefendants’concernthatappellatecourtswouldhavetoconsiderthemeritsofimminent-dangerallegationsnotpresentedtothelowercourts.DOCBr.51.Theyalreadymustdoso.Becausetheplaintiffmustallegeimminentdangeratthetimeoftheappeal,Ballv.Famiglio,726F.3d44
	B.Regardless,Talley’simminent-dangermotionsurvivesanynexusrequirement.ThoughTalley’simminent-dangermotionpertainstohisconfinementatSCI-FayetteandhiscomplaintallegesharmsatSCI-Greene,
	B.Regardless,Talley’simminent-dangermotionsurvivesanynexusrequirement.ThoughTalley’simminent-dangermotionpertainstohisconfinementatSCI-FayetteandhiscomplaintallegesharmsatSCI-Greene,
	theallegationsestablishapatternofmisconductbyDOCofficialsthatplaceshimin“imminentdangerofseriousphysicalinjury.”28U.S.C.§1915(g).DefendantsrecitetheSecondCircuit’snexusrequirement:“(1)whethertheimminentdangerofseriousphysicalinjurythatathree-strikeslitigantallegesisfairlytraceabletounlawfulconductassertedinthecomplaint;and

	(2)whetherafavorablejudicialoutcomewouldredressthatinjury.”DOCBr.54(citingPettusv.Morgenthau,554F.3d293,298-99(2dCir.2009)).TheconnectionbetweenTalley’sallegationssatisfiesbothrequirements.
	Talley’scomplaintallegesthathewasbeingkeptinsolitaryconfinementandbarredfromtheMentalHealthUnit,causinghimtosufferdepressionandsuicidalthoughts.JA11.Talley’simminent-dangermotionallegesthathewasbeingheldinindefinitesolitaryconfinement,therebyexacerbatinghissuicidalthoughts.JA161-63.So,contrarytoDefendants’assertion,DOCBr.54,thetwosetsofallegationsinvolveacontinuingandrelatedpatternofmisconductplacingTalleyinharm’sway.
	ThatnexusissufficientjustliketheconnectioninBallv.Hummel,577F.App’x96,97-98(3dCir.2014),wherethecomplaintallegedphysicalharmbyguardsandtheimminent-dangermotiononappealpertainedtorenewedthreatsfromguardsofthesamephysicalviolence.Caseswherethenexusrequirementhasnotbeensatisfied,ontheotherhand,involvedangerscompletelyunrelatedtothecomplaint’sallegations.See,e.g.,Rayv.Lara,31F.4th692,701-02(9thCir.2022)(complaintallegedcensoredandconfiscatedmail,whileimminentdangerrelatedtothethreatofbeinghousedingeneral
	ThatnexusissufficientjustliketheconnectioninBallv.Hummel,577F.App’x96,97-98(3dCir.2014),wherethecomplaintallegedphysicalharmbyguardsandtheimminent-dangermotiononappealpertainedtorenewedthreatsfromguardsofthesamephysicalviolence.Caseswherethenexusrequirementhasnotbeensatisfied,ontheotherhand,involvedangerscompletelyunrelatedtothecomplaint’sallegations.See,e.g.,Rayv.Lara,31F.4th692,701-02(9thCir.2022)(complaintallegedcensoredandconfiscatedmail,whileimminentdangerrelatedtothethreatofbeinghousedingeneral
	population);Pettus,554F.3dat295-96(complaintallegedproceduralissuesattrialandbiasinadjudicatingdisciplinaryinfractions,whileimminentdangerrelatedtounsafeprisonconditions).

	Talley’scomplaintseeks,amongotherrelief,aninjunctionrequiringDOCto“implementsanctionstobeenteredagainsttheirsubordinateswho[]failtoworkresponsibly”withinmates.JA17.DefendantspointonlytoTalley’seffortstoseek“damagesforpastharm,”DOCBr.54,butTalley’scomplaintalsoseeksinjunctivereliefthatwouldpreventDOCfromcontinuingtosubjecthimtosolitaryconfinementwithoutaccountingforhismentalhealth,JA17.ThisreliefwouldredresstheconditionsthatplaceTalleyinimminentdangerofphysicalinjury.So,thatTalley’scomplaintallegeseventsatap
	CONCLUSION
	TalleyisentitledtoproceedIFPinthisappeal.
	EnderMcDuffTateRosenblattCarlySullivan
	StudentCounsel
	March8,2024
	March8,2024
	Respectfullysubmitted,

	NatashaR.KhanReginaWangBrianWolfmanGEORGETOWNLAWAPPELLATE
	s/NatashaR.Khan

	COURTSIMMERSIONCLINIC600NewJerseyAve.NW,
	Suite312Washington,D.C.20001(202)661-6746
	nrk25@georgetown.edu

	CounselforAmicus
	CERTIFICATEOFCOMPLIANCE
	1.
	1.
	1.
	IcertifythatthisdocumentcomplieswithFederalRuleofAppellateProcedure32(g)’stype-volumelimitations.IncompliancewithRule32(a)(7)(B),itcontains6,402words,excludingthepartsexemptedbyRule32(f)andCircuitRule32(e)(1),andithasbeenpreparedinproportionallyspacedtypefaceusingPalatinoLinotype,14-point,inMicrosoftWord2019.

	2.
	2.
	InaccordancewithLocalRule28.3(d),IcertifythatIamamemberofthebaroftheThirdCircuitingoodstanding.

	3.
	3.
	InaccordancewithLocalRule31.1(c),Icertifythat(i)thisbriefhasbeenscannedforvirusesusingMcAfeeLiveSafeandisfreeofviruses;and


	(ii)whenpapercopiesarerequiredbythisCourt,thepapercopieswillbeidenticaltotheelectronicversionofthebrieffiledviaCM/ECF.
	s/BrianWolfman
	s/BrianWolfman

	BrianWolfman
	CounselforAmicus
	CERTIFICATEOFSERVICE
	Icertifythat,onMarch8,2024,thisbriefwasfiledviaCM/ECF,whichwill
	sendnoticetoallcounselofrecordregisteredwiththeECFsystem.Ihave
	mailedacopyofthemotionbyfirst-classmailtothefollowingpartywhois
	notaCM/ECFparticipant:
	SmartCommunications/PADOCQuintezTalley,InmateNo.KT5091P.O.Box33028StPetersburg,Florida33733
	NatashaR.KhanCounselforAmicus
	s/NatashaR.Khan





