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Pet. App. 90a; United States v. Cronic, 466 U.S. 648,
659 (1984); Gerstein v. Pugh, 420 U.S. 103, 122 (1975).

II. The circuits are split.

Respondent’s efforts to minimize the circuit split
all fail. See BIO 24-27. He nowhere denies that the
Fifth and Ninth Circuits have held that Cronic does
not require state action. See Burdine v. Johnson, 262
F.3d 336, 345 (5th Cir. 2001) (en banc), cert. denied,
535 U.S. 1120 (2002); United States v. Swanson, 943
F.2d 1070, 1074 (9th Cir. 1991). To be sure, the
rejection of a state-action requirement in Chadwick v.
Green, 740 F.2d 897, 901 n.5 (11th Cir. 1984), was not
outcome-determinative. See BIO 25-26. And we
acknowledge that, more recently, in Hunter v. Moore,
304 F.3d 1066 (11th Cir. 2002), the Eleventh Circuit
applied a state-action requirement to sustain a Cronic
claim because the defendant had established state
interference with counsel’s performance. /d. at 1071,
see also United States v. Griffin, 515 F. App’x 820,
823-24 (11th Cir. 2013) (citing Hunter, 304 F.3d at
1071, and rejecting a complete-denial Cronicclaim, in
part because the defendant was not denied counsel by
government action). These decisions, which align with
the Sixth Circuit’s misreading of Cronic, only deepen
the circuit conflict.

Moreover, the Sixth Circuit’s requirement that
Moss show that state action caused his counsel’s
deficient performance cannot be squared with
decisions of other circuits which, while not expressly
addressing the issue, indicate that Cronic applies
absent state interference with counsel’s
representation. See Pet. 15-16 (citing cases from the
First, Second, Third, Fourth, Seventh, and Tenth
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Circuits). Respondent is silent as to the substance of
those decisions. See BIO 26.

Respondent maintains that the split is both
“stale” and immature, BIO 24-26, referring to a
“paucity of cases” on the state-action issue, BIO 27.
For starters, there’s nothing stale about it. The Sixth
Circuit adopted its state-action rule in 2018 and has
rejected Cronicclaims based on that rule at least three
times since then. See Maslonka v. Hoffner, 900 F.3d
269, 279-80 (6th Cir. 2018), cert. denied 139 S. Ct.
2664 (2019); Clark v. Lindsey, 936 F.3d 467, 470 (6th
Cir. 2019), cert. denied 141 S. Ct. 165 (2020); White v.
Rewerts, 2022 WL 4374822, at *6 (6th Cir. Sept. 22,
2022) (“White’s [Cronic argument is unpersuasive
because he does not claim that the state obstructed his
access to counsel.”); Pet. App. 18a.

And the split is mature. The number of cases
expressly analyzing the state-action issue is
irrelevant, reflecting only that Cronic itself largely
settled the question, see Pet. 20-21; United States v.
Cronic, 466 U.S. 648, 662 n.31 (1984); Burdine, 262
F.3d at 345 (citing Cronic, 466 U.S. at 662 n.31), until
the Sixth Circuit began repeatedly rejecting Cronic
claims on lack-of-state-action grounds. With four
circuits taking conflicting positions on a state-action
requirement and six others implicitly rejecting one,
the circuit conflict is ripe for this Court’s review.

III. The decision below is wrong.

Respondent barely defends the Sixth Circuit’s
state-action requirement on its merits, suggesting
only that this Court acknowledged the existence of one
by negative implication in Bell v. Cone, 535 U.S. 685,
696 n.3 (2002). See BIO 27. But Cronic itself rejected
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that requirement and the erosion of the Sixth
Amendment right to assistance of counsel it threatens.
See United States v. Cronic, 466 U.S. 648, 662 n.31
(1984); see also Burdine v. Johnson, 262 F.3d 336, 345
(5th Cir. 2001) (en banc) (holding that a “state action
requirement does not flow from the language of
Cronic”).

Respondent is wrong that a state-action
requirement was not a “load-bearing premise” of the
Sixth Circuit’s analysis. BIO 21. The court of appeals
relied exclusively on that requirement to reject Moss’s
Cronic claims based on a constructive-absence theory:
“[TThe complete-denial scenario does not apply to
Moss’s claims because there is no evidence that Moss’s
counsel was physically absent throughout an entire
phase of the litigation or that a state actor prevented
Moss’s counsel from adequately representing him.”
Pet. App. 18a (citing Maslonka v. Hoftner, 900 F.3d
269, 280 (6th Cir. 2018), cert. denied, 139 S. Ct. 2664
(2019); Mitchell v. Mason, 325 F.3d 732 (6th Cir. 2003),
cert. denied, 534 U.S. 1080 (2005)). Under that rule, a
complete-denial-of-counsel claim can be shown in two
ways: counsel’s physical absence or state interference
with his performance. /d. Respondent suggests this
disjunctive holding creates distance between the state-
action requirement and the Sixth Circuit’s decision.
See BIO 22. That’s not so. Because Steingold was
physically present, the Sixth Circuit relied entirely on
Moss’s failure to show state interference to reject his
argument that Steingold constructively abandoned
him at the critical pre-trial and trial stages. See Pet.
App. 18a; see also Pet. 22.

To be sure, the Sixth Circuit separately rejected
Moss’s lack-of-meaningful-testing argument. See Pet.
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App. 18a-20a. But it did so only after using the state-
action requirement to dispose of Moss’s complete-
abandonment claims, including those derived from
Steingold’s failure to investigate “any witnesses or any
possible defenses.” Pet. App. 90a; see also Pet. App.
18a. Ignoring Steingold’s pre-trial failure infected the
court’s analysis of everything that followed. See Pet.
App. 46a-48a (Cole, J., dissenting). The court thus
discounted Steingold’s wretched performance at the
entrapment hearing and his failure to raise any
defense while “essentially st[anding] mute at trial.”
Pet. App. 90a.

Cronic does not require a showing of government
interference with counsel because, as this Court has
said repeatedly, criminal conviction absent effective
assistance of counsel is itself state action prohibited by
the Sixth Amendment. See Cronic, 466 U.S. at 662
n.31; Cuyler v. Sullivan, 446 U.S. 335, 343-45 (1980);
FEvitts v. Lucey, 469 U.S. 387, 396 (1985). This Court
should grant review and reject the Sixth Circuit’s
contrary position.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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