EXCERPT FROM CONTRACTS OUTLINE

I. Irrevocable offers: Option K and firm offers (UCC), GC/SubK
A. Requirements

1. Requires a promise not to revoke

2. Requires consideration in exchange for promise not to revoke

a. Nominal consideration (peppercorn) can create option K

b. Create “consideration” (when offers we want to keep open for policy)

i. Beginning perf in unilateral K

ii. Reliance on the offer 

3. Requires reasonable time of duration and in fair terms

B. RST

1. RST 87: Option K
a. (1) offer binding as option K if: (standard option K)

i. (a) in writing and signed by offeror, recites purported consideration for making of offer, proposes exchange on fair terms w/in reasonable time, or

ii. (b) made irrevocable by statute

iii. comments: nominal consideration furnish consid for short-term option

1. signed writing taking form approp to bargain satisfies

2. (book) statement of consid of $1 to keep offer open, though $1 need not be paid

b. (2) Offer which offeror should reasonably expect to induce action or forbearance of subst character on part of offeree before acceptance and which does induce such action or forbearance is binding as option K to extent nec to avoid injustice

i. an expectation of reliance

ii. comment: this is application of 90 to reliance on unaccepted offer, w/ qualifications

1. offer may be expressly irrevocable in contemplation of reliance by offeree

2. reliance must be substantial and foreseeable

3. may not need to enforce-  restitution enough – factors: formality of offer, commercial or social context, extent to which offeree’s reliance was understood at own risk, relative competence/barg position, degree of fault, ease/certainty of proving damages

2. RST 37: Termination of Power of Acceptance under Option K
a. Power of acceptance under option K not terminated by rejection, counter, revocation, death/incapacity of offeror, unless requirements met for discharge of contractual duty

C. RST 45: Option K created by Part Perf or Tender (only unilateral K)
1. (1) where offer invites offeree to accept by rendering perf and does not invite promissory acceptance (unilateral), option K created when offeree tenders or begins invited perf or tenders beginning of it

2.  (2) offeror’s duty to perf under any option K so created condit on completion or tender of invited perf in accordance w/ terms of offer

3. comments:

a. protects offeree in justifiable reliance on offeror’s promise, yields to manifestation of intention ( starting perf completes manifestation of mutual assent and furnishes consideration
b. offeree not bound to complete, only offeror bound but conditional on completion of offeree’s perf

c. in most cases, begin perf carries express or implied promise to complete
d. what is begun/tendered must be part of actual perf invited

i. preparing to perform not consid but may constitute reliance (87(2))

ii. distinction b/t two turns on factors: def/subst character of conduct

D. RST 45 

1. Use

a. 45 creates an implied promise in law [in fact: based on the facts of the case] – promise created when perf begins ( sufficient for “consideration” of option K

i. concern about reliance by offeree – protect reliance when start perf

ii. 45 creates consideration for promise not reliance

1. §90 not based on consideration

b. can K out of 45 – explicit that revocation reserved

c. When does perf begin?

i. purchase of land: when buyer shows up w/ $, not when get mortgage

ii. construction: show up at site and start digging

iii. sale of goods unclear
2. Brooklyn Bridge Hypo: Give $100 if walk across.  Walks ½, Revokes

a. Classic: revocation effective b/c offer for unilateral K revocable until perf of act completed, even if perf begun

i. Unfair: people rely on offer, lose $; also no uniK would be made

b. Modern/RST 2nd 45 [45 IS 90/2 B/C UNILATERAL!]

i. When start walking bridge, option K created by part-perf

1. If decide to turn around, no duty to complete but not get $

3. Hypos

a. Cabinet Maker Case: perf commences moment carpenter starts work physically referable to P’s specifications (buying lumber preparing but once starting sawing clearly referable to K, perf)

b. nonexclusive agency to sell real estate: broker not exclusive – more than getting a list but maybe when call potential people, option K, need not bring potential buyer to site

4. Ragosta v. Wilder (1991): P wanted to buy land, started financing.  D rejected offer to keep options open, will sell if appear w/ $ at bank w/ D by date.  Give deed provided property not sold.  D revokes 2 days before

a. Unilateral K offer: promise for perf (show up at bank w/ $)

b. Rule: when offer invites offeree to accept by rendering perf, option K created when offeree tenders/begins invited perf  (consideration) but NOT when prepare to perf 

i. When no consideration for offeror, promise to keep open not enforceable

c. Here:

i. Not 45 b/c preparing to perform ( revocable offer (debate abt beginning perf)

ii. Problem: Only way to get acceptance is how expressly stated in the offer BUT acceptance only achieved if offeror cooperates/addit assent – may not be offer

d. only option is 90: no requirement of consideration ( part perf not necessary, just need some reliance = preparation to perform 

i. requires definite/substantial forbearance and injustice avoided only by enforcing promise

E. RST 62: Effective of Perf by Offeree Where Offer Invites Either Perf or Promise
a. (1) where invites offeree to choose b/t promise and acceptance by perf, tender or beginning of invited perf is acceptance by perf [tracks 45]

b. (2) such acceptance operates as promise to render complete perf

2. Compare to 45: 

a. 45: only when unilateral K

i. binds offeror w/ option K; offeree not bound to complete

b. 62: where either/or offer, tendering is acceptance that operates promise to complete

i.  if choose to begin perf, promised to complete – binds offeree

c. still protected against revocation, but not when just prepare

F. Firm Offers (no consideration or recital of consideration required)
1. UCC 2-205: Firm Offers

a. Offer to buy/sell goods in signed writing which by terms gives assurance that will be held open not revocable for lack of consid during time state or for reasonable time, (not longer than 3 months). 

b. Comments: give effect to delib intention of merchant to make offer bind

i. If oral communication, can be revocable since focus on writing

ii. Not apply if consumer

iii. Where option K on form supplied by offeree, only firm offer if offeror initials form at point where makes offer irrevocable – ack irrevoc.

iv. May keep 1 party bound while other free (general contractor)

G. Contractors and SubContractors – question of irrevocability

1. Drennan v. Star Paving (Traynor, 1958) and Baird v. Gimbel (Hand, 1933): general contractor gives in bid based on subK price.  SubK makes mistake in bid, too low.  Both generals had relied on this subK, won general.  SubK recog mistake and revokes. Substitute expensive, cuts into profit

a. Differences:

i. Drennan: contractor goes to D next day and subK revokes

ii. Baird: D recog mistake, sends letter, though P not get it – could have withdrawn just couldn’t substitute (less culpable than Star)

b. Both Court

i. Use is not acceptance (by putting into general bid – not acceptance)
1. Neither party, espec GC wants this

2. Argument for irrevocable: subK made offer knowing that GC could rely on it in their bid

ii. Not §45 (no consideration)
c. Drennan:  ( RELIANCE (no consid nec.) ( found for contractor

i. rule: reasonable reliance on promise binds offeror even if no other consideration
ii. Finds offer but not promise – need promise for §90…

iii. Offer says nothing abt revocability, so imply promise in fact to hold offer open

1. offeror knows bid is going into general, has interest in its use– reas in circum to imply promise not to revoke 
iv. once have implied promise not to revoke, and can’t get under §45 (no consid) go to §90 = foreseeable reliance
1. in unilateral K, offeror bound if produces reasonable reliance

2. not need consid b/c substantial reliance, injustice avoided by enforcing promise (implied promise)

d. Baird: - finds for subK

i. Hand sees all that Traynor rules but doesn’t buy it

1. If offeree (GC) wanted irrevocability could have K for it

2. Not acceptance by act of putting bid in (based on lang itself) 

i. Contractors don’t want irrevocable b/c prefer bid shopping/chopping

ii. No binding promise of irrevocable offer b/c no consid

ii. Not apply 90

1. Offer for exchange not promise until consid received for it – subK offered in exchange for P’s acceptance, not for the bid – only becomes promise when P promised to take and pay for linoleum

2. Bid Shopping/Chopping

a. Preload Tech v. Construction: when GC engaged in shopping/chopping/chiseling, deny §90 recovery – did not really rely

b. Shopping: seek bids from other subK

c. Chopping: pressure subK for lower price

H. Drennan Rule becomes RST 87(2) – Reliance that creates irrevocable offer
1. (2) Offer which offeror should reasonably expect to induce action or forbearance of subst character on part of offeree before acceptance and which does induce such action or forbearance is binding as option K to extent nec to avoid injustice

a. an expectation of reliance

b. comment: this is application of 90 to reliance on unaccepted offer, w/ qualifications

i. offer may be expressly irrevocable in contemplation of reliance by offeree

ii. reliance must be substantial and foreseeable

iii. may not need to enforce-  restitution enough – factors: formality of offer, commercial or social context, extent to which offeree’s reliance was understood at own risk, relative competence/barg position, degree of fault, ease/certainty of proving damages

2. If breach 87(2), damages determined by ct discretion – expectation or reliance 

a. Drennan’s expectation: show cost to complete; (cost to complete – bid)

b. Drennan’s reliance: not using other bids in reliance – (Star – next lowest)

I. 45 v. 87(2)
1. 45: unilateral only

a. one step on bridge creates option K even though trivial reliance/act = consid.

b. once option, no damages until complete perf, when accepted

i. expectation damages

c. in K offeror can expressly state that this is not unilateral,can revoke (no 45)

2. 87(2): either (covers 45)

a. acceptance by promise covered here (Drennan)

b. preparing to before can recover here (Ragosta) – if entails subst reliance

c. uses reliance as basis for enforcing promise (not consideration) – like 90

i. requires reliance be substantial

d. expectation or reliance damages

e. stipulate out of this? - state no option K (in theory)– then can’t rely

3. commonalities

a. offeree does not have duties/promised anything

